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PREFATORY NOTE
The present translation of the proceedings of the Hague Peace Conferences,
the first complete version to appear in the English language, has been prepared
in the Division of International Law of the Carnegie Endowment for Interna
tional Peace. It was undertaken at the special instance and request of the Hon
orable Robert Lansing, Secretary of State of the United States, who, on behalf
of the Department of State, accepted the offer of the Trustees of the Endow
ment of the use of its offices and the services of its personnel at the outbreak of
the war between the United States and Germany. The work of translation,
although formidable, was fortunately completed early enough to print a sufficient
number of preliminary copies for the use of the American Commission to
Negotiate Peace.
The proceedings of the Conference of 1899, as originally published by the
Netherland Government, are contained in a ,single large volume, consisting of
four parts devoted respectively to the Conference and the First, Second and
Thinl Commissions, and bearing the title-page: Conference internatiollale de la
paix. La H aye, 18 mai-29 juillet 1899. M inistere des affaires etrangeres. La
H a;.'e, Imprimerie nation ale, 1899. In 1907, the year of the meeting of the Sec
ond Conference, a new edition of the proceedings of the First Conference was
printed bearing the title-page: ConfCrence internatiollale de la'paix. La Hay'e,
18 mai-29 jllillet 1899. Ministere des affaires etrangeres. Nouvelle edition, La
H a;;e, M artinlls Nijhoff, 1907. Inasmuch as this latter edition is apparently the
only one now generally accessible, it has been used for the present translation. In
the French editions each of the four parts is preceded by its table of contents, but
for the convenience of American and English readers the tables of contents of
the several parts of the translation have been grouped at the beginning of the
volume.
The proceedings of the Conference of 1907, as published by the Netherland
Government, are contained in three large volumes bearing the title-page: Deux
ieme conjerence internationale ·de la pai:c. La Haye, 15 juin-18 octobre 1907.
Actes et documents. Ministere des affaires etrangeres. La Haye, 1111prilllerie
nationale, 1907. Although these volumes, in the translation, form the second,
third and fourth volumes of the series, no change has been made in ,their numbers.
Volume I is devoted to the plenary meetings of the Conference, Volume II to the
meetings of ,the First Commission, and Volume III to the meetings of the Second,
Third and Fourth Commissions.
The numbers in brackets in both the text and footnotes of the translation
indicate the folios of ,the French original. Editor's footnotes are likewise in
brackets. The indexes to the original volumes have been greatly enlarged for
the convenience of the general reader and students who may have occasion to
consult them.
The Peace Conferences held at The Hague were the first truly international
assemblies meeting in time of peace for the purpose of preserving peace, not of
v
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concluding a war then in progress. They marked an epoch in the history of inter
national relations. They showed on a large scale that international cooperation
was possible, and they created institutions-imperfect ,it may be, as is the work
of human hands,-which, when improved in the light of experience, will both by
themselves and by the force of their example promote the administration of
justice and the betterment of mankind.
JAMES BROWN SCOTT,

Director of the Division of International Law.
PARIS, FRANCE.

February 28. 1919.

'..

NOTICE
The collection of the records of the Second Peace Conference is divided
into three volumes, the first containing the program, the list of delegates, the
minutes of the plenary session, the reports presented to the Conference and
the Conventions,- the second containing the protocols of the meetings of the
First Commission, its subcommissions and its committees, as well as the annexes
regarding the projects, proposals and other communications of the delegations
concerning the matters before the Commission, and finally synoptical tables
prepared for its use during the deliberations,- and the third containing all
similar papers relating to the work of the three other Commissions.
At the end of the third volume is an alphabetical index.
The reports relating to the subjects dealt with by the Conference appeared
at different times during its session after having undergone each time changes
of more or less importance. Indeed these reports reached the plenary meetings
only after having passed through the different committees and commissions
that dealt with the problem in question. In the Actes et documents we have
inserted only the copies that differ essentially from one another.

The Second International Peace Conference
The Hague, June 15--0ctober 18, 1907
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PROGRAM PROPOSED BY THE IMPERIAL GOVERN
MENT OF RUSSIA TO THE GOVERNMENTS
INVITED TO THE SECOND PEACE
CONFERENCE
(EXTRACT FROM THE CIRCULAR OF MARCHI APRIL,

1906)

1. Improvements to be made in the provisions of the Convention relative
to the peaceful settlement of international disputes as regards the Court of
Arbitration and the international commissions of inquiry.
2. Additions to be made to the provisions of the Convention of 1899
relative to the laws and customs of war on land - among others, those con
cerning the opening of hostilities, the rights of neutrals on land, etc. Declara
tions of 1899: one of these having expired, question of its being revived.
3. Framing of a convention relative to the laws and customs of maritime
warfare, concerningThe special operations of maritime warfare, such as the bombardment of
ports, cities, and villages by a naval force; the laying of torpedoes, etc. ;
The transformation of merchant vessels into war-ships;
The private property of belligerents at sea;
The length of time to be granted to merchant ships for their departure
from ports of neutrals or of the enemy after the opening of hostilities;
The rights and duties of neutrals at sea, among others, the questions of
contraband, the rules applicable to belligerent vessels in neutral ports; destruction,
in cases of force majeure, of neutral merchant vessels captured as prizes.
In the said convention to be drafted, there would be introduced the pro
visions relative to war on land that would be also applicable to maritime warfare.
4. Additions to be made to the Convention of 1899 for the adaptation to
maritime war~are of the principles of the Geneva Convention ot 1864.

[1]

A LIST OF THE POWERS REPRESENTED AT THE
SECOND PEACE CONFERENCE AND
THEIR DELEGATES
GERMANY
His Excellency Baron MARSCHALL VON BIEBERSTEI~, Imp~rial Ambassador
at Constantinople, Minister of State, first delegate plempotentlary;
Mr. KRIEGE, Imperial Envoy on Extr aordinary Mission at the present Con
ference, Privy Councilor of Legation and Legal Advis.er t? the Ministry for
Foreign Affairs, member of the Permanent Court of ArbitratIOn, second delegate
plenipotentiary;
, .
.
Rear Admiral SIEGEL, Naval Attache to the Impenal Embassy at Pans,
naval delegate;
Major General VON GUNDELL, Quartermaster General of the General Staff
of the Royal Prussian Army, military delegate;
Dr. ZORN, Judicial Privy Councilor, member of the Prussian Upper Chamber
professor of the Faculty of Law at the University of Bonn, and Crown Syndic,
scientific delegate;
Mr. GOPPERT, Counselor of Legation and Counselor attached to the Depart
ment for Foreign Affairs, assistant delegate;
.
Mr. RETZMANN, Lieutenant Commander on the Naval General Staff, assistant
naval delegate;
Mr. TRAUTMANN, Vice Consul at the Consulate General of the German
Empire at St. Petersburg, secretary of the delegation;
Mr. VON ROON, Lieutenant in the First Regiment of Dragoons, Legal
Advisor to the General Staff, attache to the first delegate;
Mr. WALDAMAR VON SCHEVEN, Attache of Legation, secretary of the dele
gation;
Mr. VON STULPNAGEL, Lieutenant in the Feldjaeger Corps, attache to the
delegation.

UNITED STATES OF AMERICA
His Excellency Mr. JOSEPH H. CHOATE, ex-Ambassador at London, Ambassa
dor Extraordinary, delegate plenipotentiary;
His Excellency Mr. HORACE PORTER, ex-Ambassador at Paris Ambassador
E~traordinary, delegate plenipotentiary;
,
[2] HIs .Excell~ncy Mr. URIAH M. ROSE, Ambassador Extraordinary, delegate
plempotentlary;
His Excel1e~cy Mr. DAVI? .JAYNE HILL, ex-Assistant Secretary of State,
Env?y Ex~raordmary and 1:lImster Plenipotentiary at The Hague, delegate
plempotentlary ;
. .Rear Ad~iral C.HARLES S. SPERRY,· ex-President of the Naval War College,
Mmlster Plempotentlary, delegate plenipotentiary'
Brigadier G.e~eral GEO~GE B . .DAVIS, Judge Advocate General of the United
States Army, Mmlster Plempotentlary, delegate plenipotentiary;
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Mr. \VILLIAM I. BUCHANAN, ex-Minister at Buenos Aires, ex-Minister at
Panama, Minister Plenipotentiary, delegate plenipotentiary;
Mr. JAMES BROWN SCOTT, Solicitor for the Department of State, technical
delegate;
•
Mr. CHARLES HENRY BUTLER, Reporter of the Supreme Court, technical
delegate;
. Mr. CHANDLER HALE, ex-First Secretary of the Embassy at Vienna, first
secretary of the delegation;
Mr. A. BAILLy-BLANCHARD, Second Secretary of the Embassy at Paris,
second secretary of the delegation; .
Mr. WILLIAM M. MALLOY, assistant secretary of the delegation.

ARGENTINE REPUBLIC
His Excellency Mr. ROQUE SAENZ PENA, ex-Minister for Foreign Affairs,
Envoy Extraordinary and Minister Plenipotentiary at Rome, member of the
Permanent Court of Arbitration, delegate plenipotentiary;
His ExcelJency :Mr. LUIS M. DRAGO, ex-Minister for Foreign Affairs, Deputy,
member of the Permanent Court of Arbitration, delegate plenipotentiary;
His Excellency Mr. CARLOS RODRIGUEZ LARRETA, ex-Minister for Foreign
Affairs, member of the Permanent Court of Arbitration, delegate plenipotentiary;
General FRANCISCO REYNOLDS, Military Attache at Berlin, technical delegate;
Captain JUAN A. MARTiN, ex-Minister of Marine, Naval Attache at London,
technical delegate;
Mr. ROMULO S. NAON, professor of public law, Deputy, secretary general
of the delegation;
Mr. JUAN CARLOS CRUZ, professor of commercial law, secretary of the
delegation;
Mr. CARLOS A. BECU, Secretary of Legation, assistant professor of interna
tionallaw, secretary of the delegation.

AUSTRIA-HUNGARY
His Excellency Mr. CAJETAN MEREY VON KAPos-MERE, Privy Councilor
of His Imperial and Royal Apostolic :Majesty, Ambassador Extraordinary and
Plenipotentiary, first delegate plenipotentiary;
His Excellency Baron CARL VON l\IACCHIO, Envoy Extraordinary and Min
ister Plenipotentiary at Athens, second delegate plenipotentiary;
[3] Mr. HEINRICH LAMMASCH, professor at the University of Vienna, Aulic
Councilor, member of the Austrian Upper Chamber of the Reichsrath, mem
ber of the Permanent Court of Arbitration, scientific delegate;
Rear Admiral ANTON I-lAus, Naval delegate:
Baron \VLADIMIR GrESL VON GIESLINGEN, Major General, Military Pleni-.
potentiary at the Imperial and Royal Embassy at Constantinople and at the
Imperial and Royal Legation at Athens, military delegate;
The Chevalier OTTO VON WElL, Aulic and l\Iinisterial Councilor at the Min
istry of the Imperial and Royal Household and of Foreign Affairs, delegate;
Mr. JULIUS SZILASSY VON SZILAS UND PILlS, Counselor of Legation, dele
gate;
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Mr. EMIL KONEK DE NORWALL, Naval Lieutenant of the First Class, delegate
attached;'
,
h lIf' .
f hI' I
Mr. EGON BERGER VON vV ALDENEGG, Attache of t e lV Inlstry 0 t.e mpena
and Royal Household and of Foreign Affairs, secretary of the delegatton;
Mr. ALPHONSE TRAXLER, Clerk at the Ministry of the Imperial and R~yal
Household and of Foreign Affairs, secretary of the chancellery of the delegatlOn.

BELGIUM
His Excellency Mr. A. BEERNAERT, Minister of State, member of the Cham
ber of Representatives, member of the Institute of France and of th~ Royal
Academies of Belgium and Roumania, honorary member of the InstItute of
International Law, member of the Permanent Court of Arbitration, delegate
plenipotentiary;
His Excellency Mr. J. VAN DEN HEUVEL, Minister of State, ex-Minister
of Justice, delegate plenipotentiary;
"
His Excellency Baron GUILLAUME, Envoy Extraordinary and Minister
Plenipotentiary at The Hague, member of the Royal Academy of Roumania,
delegate plenipotentiary;
l\fr. G. ALLART, Counselor of Legation at The Hague, secretary of the
delegation.

BOLIVIA
His Excellency Mr. CLAUDIO PINILLA, Minister for Foreign Affairs, member
of the Permanent Court of Arbitration, delegate plenipotentiary;
His Excellency Mr. FERNANDO E. GUACHALTJA, Minister Plenipotentiary
at London, delegate plenipotentiary.

UNITED STATES OF BRAZIL
His Excellency Mr. Ruy BARBOSA, Ambassador Extraordinary and Pleni
potentiary, Vice President of the Senate, member of the Permanent Court of
Arbitration, delegate plenipotentiary;
His Excellency l\Ir. EDUARDO F. S. DOS SANTOS LISBOA, Envoy Extraordi
nary and l\linister Plenipotentiary at The Hague. delegate plenipotentiary;
Colonel ROBERTO TROMPOWSKY LEITAO D'ALMEIDA, Military Attache at The
Hague, technical delegate;
.
Commander T ANCREDO BURLAMAQUI DE l\IOCRA, technical delegate;
[4] Mr. ARTHUR DE CARVALHO MOREIRA, First Secretary of Legation, first sec
retary of the delegation;
Mr. CARLOS LEMGRUBER KROPF, First Secretary of Legation at The Hague,
first secretary of the delegation;
. Mr. RODRIGO OCTAVIO DE LANGGAARD MENEZES, professor of private inter
natlOnallaw of the Faculty of Legal and Social Sciences at Rio Janeiro first sec
retary of the delegation;
,
. Mr. ABELARDO ROCAS, Secretary of Legation, second secretary of the dele
gatton;
. Mr. JosE R. ALVES, Secretary of Legation, second secretary of the delega
tlon;
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J\Ir. A. BAPTISTA PEREIRA, Secretary of Legation, second secretary of the
delegation;
Mr. LEOPOLDO DE MAGALHAES CASTRO, second secretary of the delegation;
Mr. FERNANDO DOBBERT, second secretary of the delegation.

BULGARIA
1\Iajor General on the Staff VRBAN VINAROFF, Honorary General, first dele
gate plenipotentiary;
1\1r. I VAN KARANDJOULOFF, Procurcur General of the Court of Cassation,
second delegate plenipotentiary;
Commander S. DIMITRIEFF, Chief of the Staff of the Bulgarian Flotilla, dele
gate;
Mr. 1\1. MILTCHEFF, Chief of the Protocol Division of the Ministry for
Foreign Affairs, secretary of the delegation.

CHILE
His Excellency 1\Ir. DOMINGO GANA, Envoy Extraordinary and Minister
Plenipotentiary at London, delegate plenipotentiary;
His Excellency l\lr. AUGUSTO MATTE, Envoy Extraordinary and Minister
Plenipotentiary at Berlin, delegate plenipotentiary;
His Excellency l\lr. CARLOS CONCHA, ex-Minister of \Var, ex-President of
the Chamber of Deputies, ex-Envoy Extraordinary and Minister Plenipotentiary
at Buenos Aires, delegate plenipotentiary;
Mr. L. ALDUNATE, Charge d'Affaires of Chile at The Hague, attached to the
delegation;
l\Ir. FELIPE ANINAT, secretary of the delegation.

CHINA
His Excellency Mr. Lou TSENG-TSIANG, Ambassador Extraordinary, dele
gate plenipotentiary;
His Excellency the Honorable JOHN \V. FOSTER, ex-Secretary of State at
the United States' Department for Foreign Affairs, delegate plenipotentiary;
His Excellency l\Ir. TSIEN SUN, Envoy Extraordinary and Minister· Pleni
potentiary, delegate plenipotentiary;
[5] Colonel W. S. Y. TING, Judge Advocate General at the War Office, military
delegate;
Mr. CHANG CHING-TONG, Secretary of Legation, assistant delegate;
Mr. CHAO HI-CHIU, ex-Secretary of the Imperial Chinese Mission and Lega
tion at Paris and Rome, assistant delegate;
J\Tr. SZE CHAO-TSANG, secretary of the delegation;
Mr. CHENG-LOH, secretary of the delegation;
)Ir. \VANG KUANG-KY, secretary of the delegation;
l\Ir. H. REMSEN \VUITEIIOUSE, ex-Secretary of Embassy, secretary of the
delegation;
Mr. JOHN FOSTER DULLES, secretary of the delegation.
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COLOMBIA
General JORGE HOLGUIN, delegate plenipote~tiary;.
Mr. SANTIAGO PEREZ TRIANA, delegate plempotent,a.ry;
. .
.
His Excellency General M. VARGAS, Envoy Extraordmary and Mllllster Plelll
.
.
potentiary at Paris, delegate plenipotentiary;
Mr. EDUARDO PEREZ TRIANA, First Secretary of Legatton at Pans, secretary
of the delegation.

CUBA
Mr. ANTONIO SANCHEZ DE BUSTAMANTE, professor of internation~l law at
the University of Havana, Senator of the Republic, delegate plenipotentiary;
His Excellency 1\1r. GONZALO DE QUESADA Y AROSTEGUI, Envoy Extraordi
nary and Minister Plenipotentiary at Washington, delegate plenipotentiary;
Mr. MANUEL SANGUILY, ex-Director of the Institute of Secondary Educa
tion at Havana Senator of the Republic, delegate plenipotentiary;
Mr. ORES;ES FERRARA, professor of the Faculty of Law of the University
of Havana, first secretary of the delegation;
Mr. FERNANDO SANCHEZ DE FUENTES, professor of the Faculty of Law of
the University of Havana, second secretary of the delegation;
Mr. JosE F. CAMPILLO, Chancelor of the Legation of Cuba at Washington,
assistant secretary.

DENMARK
His Excellency Mr. C. BRUN, Envoy Extraordinary and Minister Plenipo
tentiary at Washington, first delegate plenipotentiary;
Read Admiral C. F. SCHELLER, second delegate plenipotentiary;
Mr. A. VEDEL, Chamberlain, Head of Department at the Royal Ministry for
Foreign Affairs, third delegate plenipotentiary;
Mr. H. ZAHLE, Gentleman of the Chamber, secretary of the delegation.

[6]

DOMINICAN REPUBLIC

Mr. FRANCISCO HENRIQUEZ I CARVAJAL, ex-Minister for Foreign Affairs,
member of the Permanent Court of Arbitration, delegate plenipotentiary;
Mr. ApOLINAR TEJERA, Rector of the Professional Institute of Santo Do
mingo, member of the Permanent Court of Arbitration, delegate plenipotentiary;
Mr. TULIO M. CESTERO, ex-Consul General of the RepUblic at Hamburg,
secretary of the delegation;
.
. Mr. EMILIO TEJERA, Consul of the Republic at Havre, secretary of the dele
gatton.

ECUADOR
!lis E~cellency l\;!r. VICTOR RENDON, Envoy Extraordinary and Minister
Plempotentlary at Pans and Madrid, delegate plenipotentiary;
Mr. ENRIQUE DORN Y DE ALSUA, Charge d'Affaires, delegate plenipotentiary.

SPAIN
His Excellency Mr. W. R. DE VILLA URRUTIA, Senator, ex-Minister for For
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eign Affairs, Ambassador Extraordinary and Plenipotentiary at London, first
delegate plenipotentiary;
His Excellency Mr. JosE DE LA RICA Y CALVO, Envoy Extraordinary and
Minister Plenipotentiary at The Hague, delegate plenipotentiary;
Mr. GABRIEL MAURA Y GAMAZO, COUNT DE LA MORTERA, Deputy to the
Cortes, delegate plenipotentiary;
Mr. J. JOFRE MONTO]O, Colonel on the Staff, Aide-de-camp to the Minister
of War, assistant military delegate;
Captain FRANCISCO CHAC6N, assistant naval delegate;
Mr. P. SPOTTORNO, Emba9sy Secretary of the Second Class, secretary of the
delegation.

FRANCE
His Excellency Mr. LEON BOURGEOIS, Ambassador Extraordinary, Senator,
ex-President of the Council, ex-Minister for Foreign Affairs. member of the
Permanent Court of Arbitration, delegate, first plenipotentiary;
Baron D'EsTOURNELLES DE CONSTAKT, Senator, Minister Plenipotentiary of
the First Class, member of the Permanent Court of Arbitration, delegate, second
plenipotentiary;
l\fr. LOUIS RENAULT, professor of the Faculty of Law at Paris, Honorary
Minister Plenipotentiary, Legal Adviser to the Ministry for Foreign Affairs,
member of the Institute, member of the Permanent Court of Arbitration, dele
gate, third plenipotentiary;
His Excellency Mr. MARCELLIN PELLET, Envoy Extraordinary and Minister
Plenipotentiary at The Hague, delegate, fourth plenipotentiary;
General of Division AMouREL, military delegate;
Rear Admiral ARAGo, naval delegate;
[7] Mr. FROMAGEOT, advocate at the Court of Appeal at Paris, technical dele
gate;
Captain LACAZE, second naval delegate;
Lieutenant Colonel SIBEN, Military Attache at Brussels and The Hague, sec
ond military delegate;
Mr. P. DELVINCOURT, Embassy Secretary of the First Class, secretary of the
delegation;
Mr. A. RIBOT, Embassy Secretary of the First Class, secretary of the dele
gation;
.
Mr. JAROUSSE DE SILLAC, Embassy Secretary of the Second Class,secretary
of the delegation;
Baron CLAUZEL, Embassy Secretary of the Third Class, secretary of the
delegation;
Mr. HENRI PARlSOT, Assistant Director of the Private Secretariat of the
Ministry for Foreign Affairs, assistant secretary;
Mr. CAlLLIOT, Lieutenant in the 23d Regiment of Dragoons, attache to the
delegation.

GREAT BRITAIN
His Excellency the Right Honorable Sir EDWARD FRY, G.c.B., member of
the Privy Council, Ambassador Extraordinary, member of the Permanent Court
of Arbitration, delegate plenipotentiary;
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His Excellency the Right Honorable Sir ERNEST MASON SATOW, G.~.M:G.,
member of the Privy Council, member of the Permanent Court of ArbItratton,
delegate plenipotentiary;
His Excellency the Right Honorable Lor? REAY, G.C.S.!:, G.C.I.E., member
of the Privy Council, ex-president of the InstItute of InternatIOnal Law, delegate
plenipotentiary;
.
His Excellency Sir HENRY HOWARD, KC.M.G., c.B.! Envo.y Extraordmary
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Major GEORGE K COCKERILL, General Staff, technical delegate.
The Honorable CHARLES TUFTON, Second Embassy Secretary, assistant sec
retary;
Mr. JOSEPH ADDISON, Third Embassy Secretary, assistant secretary.
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LIST OF DELEGATES

9
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Mr. VITTORIO CERRUTI, Secretary of the Royal Legation at The Hague,
assistant secretary of the delegation;
Mr. EMILE BONGIOVANNI, attache to the delegation.

JAPAN
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potentiary at The Hague, second delegate plenipotentiary;
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Foreign Affairs, member of the Permanent Court of Arbitration, technical dele
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jima, technical delegate;
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Count DE VILLERS,' Charge d'Affaires at Berlin, delegate plenipotentiary.

UNITED STATES OF MEXICO
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ister Plenipotentiary at Berlin, first delegate plenipotentiary;
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ister Plenipotentiary at The Hague, second delegate plenipotentiary;
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Captain BElIR, Naval Attache at London, technical delegate;
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the Naval Academy, technical delegate;
Baron NOLDE, College Councilor, professor extraordinary of international
law at the Polytechnic Institute at St. Petersburg, Director of the First Depart
ment of the Imperial Ministry for Foreign Affairs, secretary of the delegation;
1\1r. MANDELSTAM, Aulic Councilor, Second Dragoman of the Embassy at
Constantinople, secretary of the delegation;
1\lr. BASILY, College Assessor, Gentleman of the Chamber, Third Secretary
of the Chancellery of the Imperial Ministry for Foreign Affairs, secretary of
the delegation;
Honorary Councilor MOURAVIEFF, Attache at the Embassy at Paris, secretary
of the delegation;
[13] Count SCHOUVALOW, Gentleman of the Chamber, Honorary Councilor, At
tache in the First Department of the Imperial Ministry for Foreign Affairs,
secretary of the delegation;
Captain DIMITRI \VONLARLARSKY, Attache to the General Staff, secretary of
the delegation.

SALVADOR
Mr. PEDRO J. MATHEU, Charge d'Affaires at Paris, member of the Permanent
Court of Arbitration, delegate plenipotentiary;
Mr. SANTiAGO PEREZ TRIANA, Charge d'Affaires at London, member of the
Permanent Court of Arbitration, delegate plenipotentiary;
Mr. R. M. MERINO, secretary of the delegation.
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His Excellency General SAVA GROUITCH, President of the Council of State,
delegate plenipotentiary;
His Excellency Mr. MILOVAN MILOVANOVITCH, Envoy Extraordinary and
Minister Plenipotentiary at Rome, member of the Permanent Court of Arbitration,
delegate plenipotentiary;
His Excellency Mr. MICHEL 1\hLITCHEVITCH, Envoy Extraordinary and Min
ister Plenipotentiary at London and The Hague, delegate plenipotentiary;
Mr. BRANISLAV J. SOUBOTITCH, Secretary of the Legation at Rome, secretary
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SIAM
Major General MOM CHATIDEJ UDOM, delegate plenipotentiary;
Mr. CORRAGIONI D'ORELLI, Counselor of Legation at Paris, delegate plenipo
tentiary i
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Extraordinary and Minister Plenipotentiary at Copenhagen, ex-Minister of Jus
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His Excellency Mr. GASTON CARLIN, Envoy Extraordinary and Minister
Plenipotentiary at London and The Hague, delegate plenipotentiary;
Colonel EUGENE BOREL, Colonel on the General Staff, professor at the Uni~
versity of Geneva, delegate plenipotentiary;
Mr. MAX HUBER, professor of law at the University of Zurich, delegate
plenipotentiary;
Mr. G. DU PASQUIER, ex-Secretary of Legation, secretary of the delegation.

TURKEY
His Excellency TURKHAN PASHA, Ambassador Extraordinary, 11inister of
the Evkaf, first delegate plenipotentiary;
His Excellency REeHID BEY, Turkish Ambassador at Rome, delegate plenj~
potentiary;
His Excellency Vice Admiral MEHEMED PASHA, delegate plenipotentiary;
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techmcal delegate;
Mr. SA~UEL BLIXEN, ex-professor at the University, Secretary of the Cham
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His Excellency Mr. PROZOR.
Colonel MICHELSON.
Captain BElIR.
Colonel OVTCHlNNIKOW, of the Admiralty.
Mr. PEDRO J. MATHEU.
Major General MOM CHATIDE] UDOM.
Mr. CORRAGIONI D'ORELLI.
Captain LUANG BHUVANARTH NAR-GBAL.
His Excellency Mr. KNUT H]ALMAR LEONARD DE HAM
MARSKJOLD.
Mr. JOHANNES HELLNER.
Mr. GUSTAF AF KLINT.
His Excellency Mr. GASTON CARLIN.
Colonel EUGENE BOREL.
Mr. MAX HUBER.
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[39]

OPENING MEETING
JUNE 15, 1907

Germany, the United States of America, Arg~ntine Republic,. Austrla-Hun
gary, Belgium, Bolivia, the United State: ?f BrazIl, ~ulgana, ChIle, <;hma, Co
lombia, Republic of Cuba, Denmark, DomInIcan RepublIc, Ecuador, Spam, France,
Great Britain, Greece, Guatemala, Republic of Haiti, Honduras, Italy, Japan,
LuxemburO"
the United States of Mexico, Montenegro, Nicaragua, Norway, ReI:>'
•
public of Panama, Paraguay, the Netherlands, Peru, Persia, Portugal, RoumanIa,
Russia, Salvador, Serbia, Siam, Sweden, Switzerland, Turkey, Uruguay, Vene
zuela:
Having accepted the invitation of His Majesty the Emperor of All the Rus
sias to take part in the Second Peace Conference, proposed in the first instance
by the President of the United States of America, <:onvoked by Her Majesty the
Queen of the Netherlands, and assembled for the purpose of giving a fresh de
velopment to the humanitarian principles which served as a basis for the work
of the great international assemblage of 1899, the delegates of the said Powers
have met in conference to-day, June 15, 1907, at three o'clock, in the Hall of the
Knights, at The Hague.
Present:
For Germany.

His Excellency Baron MARSCHALL VON BIEBERSTEIN, Minister of State, Im
perial Ambassador at Constantinople, first delegate plenipotentiary;
l\fr. KRIEGE, Imperial Envoy on Extraordinary Mission at the present Con
ference, Privy Councilor of Legation and Legal Adviser to the Ministry for
Foreign Affairs, member of the Permanent Court of Arbitration, second delegate
plenipotentiary;
Rear Admiral SIEGEL, Naval Attache to the Imperial Embassy at Paris, nava:
delegate;
Major General VON GUNDELL, Quartermaster General of the General Staff
of the Royal Prussian Army, military delegate;
. Dr: ZORN, pr?fessor of the Faculty of Law at the University of Donn, Judi
cIal Pn~y ~ouncIlor, member of the Prussian Upper Chamber, Crown Syndic,
sCIentIfic delegate;
[40] Mr. GOPPERT, Counselor of Legation and Counselor attached to the Depart
ment for Foreign Affairs, assistant delegate;
Mr. RETZMANN, Lieutenant Commander on the Naval General Staff assist

,

~~~~
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For the Ullited States of America:
His Excellency Mr. JOSEPH H. CHOATE, ex-Ambassador at London, Ambassa
dor Extraordinary, delegate plenipotentiary;
His Excellency 1\lr. HORACE PORTER, ex-Ambassador at Paris, Ambassador
Extraordinary, delegate plenipotentiary;
His Excellency Mr. URIAH 1\1. ROSE, Ambassador Extraordinary, delegate
plenipotentiary;
His Excellency 1\lr. DAVID JAYNE HILL, ex-Assistant Secretary of State,
Envoy Extraordinary and Minister Plenipotentiary at The Hague, delegate pleni
potentiary ;
Rear Admiral CHARLES S. SPERRY, ex-president of the Naval \Var College,
Minister Plenipotentiary, delegate plenipotentiary;
Brigadier General GEORGE B. DAVIS, Judge Advocate General of the United
States Army, Minister Plenipotentiary, delegate plenipotentiary;
Mr. \VILLIAM 1. BUCHANAN, ex-Minister at Buenos Aires, ex-1Iinister at
Panama, 1\Iinister Plenipotentiary, delegate plenipotentiary;
Mr. JAMES BROWN SCOTT, Solicitor for the Department of State, technical
delegate.

For the Arge1lti1le Republic:
His Excellency 11r. ROQUE SAENZ PENA, ex-Minister for Foreign Affairs,
Envoy Extraordinary and Minister Plenipotentiary at Rome, member of the Per
manent Court of Arbitration, delegate plenipotentiary;
His Excellency Mr. LUIS M. DRAGO, ex-Minister for Foreign Affairs, deputy
member of the Permanent Court of Arbitration, delegate plenipotentiary;
His Excellency, 1\lr. CARLOS RODRIGUEZ LARRETA, ex-Minister for Foreign
Affairs, member of the Permanent Court of Arbitration, delegate plenipotentiary.

For Austria-Hullqary:
His Excellency Mr. CAJETAN 1\IEREY vo~ KAPOS-l\IERE, Privy Councilor of
His Imperial and Royal Apostolic Majesty, Ambassador Extraordinary and Pleni
potentiary, first delegate plenipotentiary;
His Excellency Baron CARL VON MACCHIO, Envoy Extraordinary and Min
ister Plenipotentiary at Athens, second delegate plenipotentiary;
Mr. HEINRICH L'\MlIASCH, professor at the University of Vienna, Aulie
Councilor, member of the Austrian Upper Chamber of the Reichsrath, member
of the Permanent Court of Arbitration, scientific delegate;
Mr. ANTON HAcs, Rear Admiral, naval delegate;
Baron \VL,\DDIIR GIESL VON GIESLINGEN, :l\Iajor General, lIilitary Pleni
potentiary at the Iri1perial and Royal Embassy at Constantinople and at the
[41] Imperial and Royal Legation at Athens, military delegate;
The Chevalier OTTO VON W IEL, Aulie and Ministerial Councilor at the
Ministry of the Imperial and Royal Household and of Foreign Affairs, delegate;
Mr. J ULlUS SZlLASSY VON SZILAS UND PILlS, Counselor of Legation, dele
gate.

For Belgium:
His Excellency Mr. JULES VAN DEN HEUVEL, Minister of State, ex-Minister
of Justice, delegate plenipotentiary;
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His Excellency Baron GUILLAUME, Envoy Extraordinary and ~inister
Plenipotentiary at The Hague, member of the Royal Academy of Roumama, dele
gate plenipotentiary.

For Bolivia:
His Excellency Mr. CLAUDIO PINILLA, Minister for. Forei~n Affairs, mem
.
ber of the Permanent Court of Arbitration, delegate pl~n~potentIar>:;
His Excellency Mr. FERNANDO E. GUACHALLA, Minister PlempotentIary at
London, delegate plenipotentiary.
For the United States of Bradl:
His Excellency Mr. Ruy BARBOSA, Ambassador Extraordinary and Pleni
potentiary, Vice President of the Senate, ex-Minister of the Treasury and Vice
President of the Provisional Government, member of the Permanent Court of
Arbitration, delegate plenipotentiary.

For Bulgaria:
Major General on the Staff VRBAN VINAROFF, Honorary General, first dele
gate plenipotentiary;
:Mr. IVAN KARANDJOULOFF, ProclIreur Gh!eral of the Court of Cassation,
second delegate plenipotentiary;
Commander S. DIMITRIEFF, Chief of the Staff of the Bulgarian Flotilla,
delegate.

For Chile:
His Excellency Mr. DOMINGO GANA, Envoy Extraordinary and Minister
Plenipotentiary at London, delegate .plenipotentiary ;
His Excellency Mr. AUGUSTO MATTE, Envoy Extraordinary and Minister
Plenipotentiary at Berlin, delegate plenipotentiary;
His Excellency Mr. CARLOS CONCHA, ex-Minister of \Var, ex-President of
the Chamber of Deputies, ex-Envoy Extraordinary and Minister Plenipotentiary
at Buenos Aires, delegate plenipotentiary.

For China:
His Excellency Mr. Lou TSENG-TSIANG, Ambassador Extraordinary, dele
gate plenipotentiary;
. His Excellency the Honorable JOHN W. FOSTER, ex-Secretary of State at the
Umted ~tates Department for Foreign Affairs, delegate plenipotentiary;
HIS E~cellency Mr. TSIEN SUN, Envoy Extraordinary and Minister Pleni
[42] potentlary at The Hague, delegate plenipotentiary;
Colonel W. S. Y. TING, Judge Advocate General at the War Office mili
tary delegate;
,
Mr. CHANG CHING-TONG, Secretary of Legation, assistant delegate;
. Mr. C~AO HI-CHIU, ex-Secretary of the Imperial Chinese Mission and Lega
tion at Pans and Rome, assistant delegate.

For Colombia:
General JORGE HOLGuiN, delegate plenipotentiary;
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Mr. SANTIAGO PEREZ TRIANA, delegate plenipotentiary;
His Excellency General M. VARGAS, Envoy Extraordinary and Minister
Plenipotentiary at Paris, delegate plenipotentiary.

For the Republic of Cuba:
Mr. ANTONIO SANCHEZ DE BUSTAMANTE, professor of international law at
the University of Havana, Senator of the Republic, delegate plenipotentiary;
His Excellency Mr. GoNZALO DE QUESADA Y AR6sTEGUI, Envoy Extraordi
nary and Minister Plenipotentiary at vVashington, delegate plenipotentiary;
Mr. :MANUEL SANGUILY, ex-Director of the Institute of Secondary Educa
tion at Havana, Senator of the Republic, delegate plenipotentiary.

For Denmark:
His Excellency Mr. C. BRUN, Envoy Extraordinary and Minister Plenipo
tentiary at Washington, first delegate plenipotentiary;
Rear Admiral C. F. SCHELLER, second delegate plenipotentiary;
Mr. A. VEDEL, Chamberlain, Head of Department at the Royal Ministry for
Foreign Affairs, third delegate plenipotentiary.

For the Dominican Republic:
Mr. FRANCISCO HENRIQUEZ I CARVAjAL, ex-Minister for Foreign Affairs,
member of the Permanent Court of Arbitration, delegate plenipotentiary;
Mr. ApOLINAR TEJERA, rector of the Professional Institute of Santo Domingo,
member of the Permanent Court of Arbitration, delegate plenipotentiary.

For Ecuador:
His Excellency Mr. VICTOR REND6N, Envoy Extraordinary and Minister
Plenipotentiary at Paris and Madrid, delegate plenipotentiary;
Mr. ENRIQUE DORN Y DE ALSUA, Charge d'Affaires at Paris, delegate pleni
potentiary.

For Spain:
His Excellency Mr. W. R. DE VILLA URRUTIA, Senator, ex-Minister for For
eign Affairs, Ambassador Extraordinary and Plenipotentiary at London, first
delegate plenipotentiary;
His Excellency Mr. JosE DE LA RICA Y CALVO, Envoy Extraordinary and
Minister Plenipotentiary at The Hague, delegate plenipotentiary;
Mr. GABRIEL MAURA Y GAMAZO, COUNT DE LA MORTERA, Deputy to the
[43] Cortes, delegate plenipotentiary;
Mr. J. JOFRE MONToJo, Colonel on the Staff, Aide-de-camp to the Minister
of War, assistant military delegate;
Captain F. CHAC6N, Head of the Naval Commission in Europe, assistant
naval delegate.

For France:
His Excellency Mr. LEON BOURGEOIS, Ambassador Extraordinary, Senator,
ex-President of the Council, ex-Minister for Foreign Affairs, member of the
Permanent Court of Arbitration, delegate, first plenipotentiary;
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Baron D'EsTOURNELLES DE CONSTANT, Senator, Minister Plenipotentiary of
the First Class, member of the Permanent Court of Arbitration, delegate, second
plenipotentiary;
.
Mr. LOUIS RENAULT, professor at the Faculty .o~ Law at Pan~, Honor~ry
Minister Plenipotentiary, Legal Adviser to the M1l11stry for Fo:elg~ Affairs,
member of the Institute, member of the Permanent Court of Arbitration, dele
.
gate, third plenIpotentiary;
His Excellency Mr. l\IARCELLIN PELLET, Envoy E;ctraor~111ary and Minis
ter Plenipotentiary at The Hague, delegate, fourth plel11potentIary;
Lieutenant General AMOUREL, military delegate;
Rear Admiral ARAGo, naval delegate;
Mr. FROMAGEOT, advocate at the Court of Appeal at Paris, technical dele
gate;
Captain LACAZE, second naval delegate.

For Great Britain:
His Excellency the Right Honorable Sir EDWARD FRY, G.c.B., member of
the Privy Council, Ambassador Extraordinary, member of the Permanent Court
of Arbitration, delegate plenipotentiary;
.
His Excellency the Right Honorable Sir ERNEST MASON SATOW, G.C.M.G.,
member of the Privy Council, member of the Permanent Court of Arbitration,
delegate plenipotentiary;
His Excellency the Right Honorable Lord REAY, G.C.S.I., G.C.I.E., mem
ber of the Privy Council, ex-president of the Institute of International Law, dele
gate plenipotentiary;
His Excellency Sir HENRY HOWARD, K.C.l\LG., C.B., Envoy Extraordinary
and Minister Plenipotentiary at The Hague, delegate plenipotentiary;
Lieutenant General Sir EDMOND R. ELLES, G.C.I.E., K.c.B., military dele
gate;
Captain C. L. OTTLEY, M.V.O., R.N., A.D.C., naval delegate.

For Greece:
.
His ~xcelle~cy Mr. CL~ON RIZO RANGABE, Envoy Extraordinary and MinIster Plel11potentlary at BerIm, first delegate plenipotentiary;
Mr. GEORGIOS STREIT, professor of international law at the University of
Athen~, member of the Permanent Court of Arbitration, second delegate pleni
potentlary;
Colonel of Artillery C. SAPOUNTZAKIS, Chief of the General Staff, technical
delegate.

[44] For Guatemala:
Mr. JosE TIBLE MACHADO, Charge d'Affaires at The Hague and London,
member of the Permanent Court of Arbitration, delegate plenipotentiary.

For the Republic of Haiti:
.
His ~xcelle~cy Mr. JE'~N JOSEPH DALBEMAR, Envoy Extraordinary and MinIster Plel11potentIary at Pans, delegate plenipotentiary;
Mr. PIERRE HUDIC~URT, ex-professor of international public law advocate
at the bar of Port au Pnnce, delegate plenipotentiary.
'
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For Italy:
His Excellency Count GIUSEPPE TORNIELLl BRUSATI DI VERGA NO, Senator
of the Kingdom, Ambassador of His Majesty the King at Paris, member of the
Permanent Court of Arbitration, president of the Italian delegation, delegate
plenipotentiary;
His Excellency Mr. GUIDO PO~IPILJ, Parliamentary Deputy, Assistant Secre
tary of State at the Royal Ministry for Foreign Affairs, delegate plenipotentiary;
Mr. GUIDO FUSINATO, Councilor of State, Parliamentary Deputy, ex-~Iin
ister of Education, delegate plenipotentiary;
Mr. MARIUS NICOLlS DE ROBILANT, General of Brigade, technical delegate;
Mr. FRANt;OIS CASTIGLIA, Captain in the Navy, technical delegate.

For Japan:
His Excellency Mr. KEIROKU TSCDZUKI, Ambassador Extraordinary and
Plenipotentiary, first delegate plenipotentiary;
His Excellency Mr. AIMARO SATO, Envoy Extraordinary and Minister Pleni
potentiary at The Hague, second delegate plenipotentiary;
Mr. HENRY \VILLARD DENISON, Legal Adviser to the Imperial Ministry for
Foreign Affairs, member of the Permanent Court of Arbitration, technical dele
gate;
Major General YOSHIFUR"U AKIYAMA, Inspector of Cavalry, technical dele
gate;
Rear Admiral HAYAO SHIMAMURA, president of the Naval College at Eta
j ima, technical delegate.

For Luxemburg:
Count DE VILLERS, Charge d'Affaires at Berlin, delegate plenipotentiary.

For Mexico:
His Excellency Mr. GONZALO A. ESTEVA, Envoy Extraordinary and Minister
Plenipotentiary at Rome, first delegate plenipotentiary;
His Excellency Mr. SEBASTIAN B. DE MIER, Envoy Extraordinary and Min
ister Plenipotentiary at Paris, second delegate plenipotentiary;
His Excellency Mr. FRANCISCO L. DE LA BARRA, Envoy Extraordinary and
Minister Plenipotentiary at Brussels and at The Hague, third delegate plenipo
tentiary.

F or AI ontenegro:
His Excellency Mr. NELlDOW, Privy Councilor, Russian Ambassador at Paris,
delegate plenipotentiary;
[45] His Excellency Mr. MARTENS, Privy Councilor, permanent member of the
Council of the Imperial Russian Ministry for Foreign Affairs, delegate
plenipotentiary;
His Excellency Mr. TCIIARYKOW, Councilor of State, Chamberlain, Envoy
Extraordinary and Minister Plenipotentiary of Russia at The Hague, delegate
plenipotentiary.

PLENARY CONFERENCE

42

For Nicaragua:
His Excellency Mr. CRISANTO MEDINA, Envoy Extraordinary and Minister
Plenipotentiary at Paris, delegate plenipotentiary.
For Norway:
His Excellency Mr. FRANCIS HAGERUP, ex-President of the Council, ex-pro
fessor of law, member of the Permanent Court of Arbitration, Envoy Extraord~
nary and Minister Plenipotentiary at The Hague and Copenhagen, delegate plent
potentiary;
.
Mr JOACHIM GRIEG ship-owner and Deputy, techntcal delegate;
Mr: CHRISTIAN Lou's LANGE, Secretary to the Nobel Committee of the Nor
wegian Storthing, technical delegate.
For Panama:
Mr. BELISARIO PORRAS, delegate plenipotentiary.

For Paraguay:
His Excellency Mr. EUSEBIO MACHAIN, Envoy Extraordinary and Minister
Plenipotentiary at Paris, delegate plenipotentiary.

F or the Netherlands:
Mr. \V. H. DE BEAUFORT, ex-Minister for Foreign Affairs, member of the
Second Chamber of the States General, delegate plenipotentiary;
His Excellency Mr. T. 1\1. C. ASSER, Minister of State, member of th~ Coun
cil of State, member of the Permanent Court of Arbitration, delegate plenipoten
tiary;
His Excellency Jonkheer J.
C. DEN BEER POORTUGAEL, Lieutenant General
on the retired list, ex-Minister of War, member of the Council of State, delegate
plenipotentiary;
.
His Excellency Jonkheer J. A. ROELL, Aide-de-camp to Her Majesty the
Queen in Extraordinary Service, Vice Admiral on the retired list, ex-Minister
of Marine, delegate plenipotentiary;
Jonkheer W. J. M. VAN EYSINGA, Head of the Political Section at the Min
istry for Foreign Affairs, assistant delegate;
Jonkheer H. A. VAN KARNEBEEK, Gentleman of the Chamber, Assistant Head
of Department at the Colonial Office, assistant delegate;
Mr. H. G. SURIE, Naval Lieutenant of the First Class, technical delegate.

c.

For Peru:
His Excellency Mr. CARLOS G. CANDAMO, Envoy Extraordinary and Minis
ter Plenipotentiary at Paris and London, member of the Permanent Court of Arbi
tration, delegate plenipotentiary;
.
[46] Mr. GUSTAVO DE LA FUENTE, First Secretary of Legation at Paris, assrstant
delegate.

For Persia:
His Excellency SAMAD KHAN MOMTAS-ES-SALTANEH, Envoy Extraordinary
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and Minister Plenipotentiary at Paris, member of the Permanent Court of Arbi
tration, first delegate plenipoten"l:iary ;
His Ex~e.llency MI.RZA A~IMED KHAN SADIGH UL MULK, Envoy Extraordi
nary and l\IlIllster Plempotentlary at The Hague, delegate plenipotentiary.

For Portugal:
His Excellency the Marquis DE SOVERAL, Councilor of State, Peer of the
Realm, ex-l\Iinister for Foreign Affairs, Envoy Extraordinary and Minister Pleni
potentiary at London, Ambassador Extraordinary and Plenipotentiary, delegate
plenipotentiary;
His Excellency Count DE SELIR, Envoy Extraordinary and Minister Pleni
potentiary at The Hague, delegate plenipotentiary;
His Excellency Mr. ALBERTO D'OLIVEIRA, Envoy Extraordinary and Minis
ter Plenipotentiary at Berne, delegate plenipotentiary;
Lieutenant Colonel TOMAz ANTONIO GARCIA ROSADO, General Staff, technical
delegate.

For Roumania:
His Excellency Mr. ALEXANDRE BELDIMAN, Envoy Extraordinary and Min
ister Plenipotentiary at Berlin, first delegate plenipotentiary;
His Excellency Mr. EDGARD MAVROCORDATO, Envoy Extraordinary and Min
ister Plenipotentiary at The Hague, second delegate plenipotentiary;
Captain ALEXANDRE Sn.TRDZA, General Staff, technical delegate.
For Russia:
His Excellency :Mr. NELIDOW, Privy Councilor, Russian Ambassador at
Paris, delegate plenipotentiary;
His Excellency Mr. MARTENS, Privy Councilor, permanent member of the
Council of the Imperial :Ministry for Foreign Affairs, delegate plenipotentiary;
His Excellency Mr. TCHARYKOW, Councilor of State, Chamberlain, Envoy
Extraordinary and :Minister Plenipotentiary at The Hague, delegate plenipoten
tiary;
His Excellency Mr. PROZOR, Councilor of State, Chamberlain, Russian Min
ister at Rio de Janeiro, Buenos Aires and Montevideo, technical delegate;
Major General YERMOLOW, Military Attache at London, technical delegate;
Colonel MICHELSON, Military Attache at Berlin, technical delegate;
Captain BEHR, Naval Attache at London, technical delegate;
Colonel OVTCHINNIKOW, of the Admiralty, professor of international law at
the Naval Academy, technical delegate.
[47] For Salvador:
Mr. PEDRO J. MATHEU, Charge d'Affaires at Paris, member of the Per
manent Court of Arbitration, delegate plenipotentiary;
:Mr. SANTIAGO PEREZ TRIANA, Charge d'Affaires at London, member of the
Permanent Court of Arbitration, delegate plenipotentiary.
For Serbia:
His Excellency General SAVA GROUITCH, President of the Council of State.
delegate plenipotentiary;

PLENARY CONFERENCE

44

His Excellency Mr. 1\lJLOVAN l\hLOvAKOVITCII, Envoy Extraordinary.and
1\Iinister Plenipotentiary at Rome, member of the Permanent Court of ArbItra
tion, delegate plenipotentiary;
.
His Excellency 1\Jr. l\IICHEL l\IILITCHEVITCH, Envoy Extr~ord1l1~ry and
Minister Plenipotentiary at London and The Hague, delegate plel11potentIary.

For Siam:
Major General MO!lI CUATIDEJ UDo~r, Envoy Extraordinary and 1\Iinister
.
Plenipotentiary, first delegate plenipotentiary;..
Mr. CORRAGIONI D'ORELLI, Counselor of LegatIOn at Pans, delegate plel11po
tentiary;
.
.
Captain LUANG BUUVANARTII NARUBAL, delegate plel11potentIary.

For S'wcden:
His Excellency 1\1r. KNUT HJALMAR LEO::-<.\RD HAMMARSKJOLD, Envoy Ex
traordinary and Minister Plenipotentiary at Copenhagen, ex-Minister of Justice,
member of the Permanent Court of Arbitration, first delegate plenipotentiary;
1\lr. JOHANNES HELLNER, ex-1\Iinister without Portfolio, ex-member of the
Supreme Court of Sweden, member of the Permanent Court of Arbitration, sec
ond delegate plenipotentiary;
Colonel DAVID HEDEKGREN, Commanding a Regiment of Artillery, technical
delegate;
Commander GUSTAF AF KLINT, Head of a Section on the Staff of the Royal
Kavy, technical delegate.

For Swit::;crlalld:
His Excellency Mr. GASTON CARLIN, Envoy Extraordinary and Minister
Plenipotentiary at London and The Hague, delegate plenipotentiary;
1\1r. EUGENE BOREL, Colonel on the General Staff, professor at the University
of Geneva, delegate plenipotentiary;
Mr. 1\fAX HeBER, professor of law at the University of Zurich delegate
plenipotentiary.
'

For Turkey:
His Excellency TURKHAN PASHA, Ambassador Extraordinary, Minister of
the Evkaf, first delegate plenipotentiary;
His
Excellency REcHID BEY, Turkish Ambassador at Rome , deleaate
pleni
•
0
potentIary;
His Excellency Vice ~dmiral 1\fEHBIED PASHA, delegate plenipotentiary;
[48] RAIF BEY, Legal AdVIser on the Civil List, assistant delegate;
Colonel on the Staff MEIIEMMED SAID BEY, assistant delegate~

For Uruguay:
His Excellency Mr. JosE BATLLE Y ORDONEZ, ex-President of the Republic,
membe.r of the Permanent Court of Arbitration, first delegate plenipotentiary;
< • HIS .Excellency ~f~. JUAN ~. CAS:RO, ex-President of the Senate, Envoy
Extraorc1l11ar~ an.d M1111ster Plel11potentJary at Paris, member of the Permanent
Court of ArbItratIOn, delegate;
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Colonel SEBASTIAN BUQUET, Commanding a Regiment of Field Artillery,
technical delegate.
F or Venezuela:

Mr. JosE GIL FORTOUL, Charge d'Affaires at Berlin, delegate plenipotentiary.
His Excellency Jonkheer van Tets van Goudriaan, Minister of Foreign Af
fairs of the Netherlands, opens the meeting with the following address:
GENTLEMEN: In the name of Her Majesty the Queen, my august sovereign,
I have the honor to bid you welcome.
Joining in the idea which inspired His Majesty the Emperor of All· the
Russias, when that monarch addressed the Powers with a proposal to send dele
gates to a Second Peace Conference, Her Majesty the Queen was happy to allow
her capital again to offer hospitality to your illustrious assembly.
The Government of the Netherlands has charged me to express in this cham
ber its sentiments of profound respect and sincere gratitude towards the august
sovereign who took the initiative in the matter of the Conference.
The work begun in 1899 has made progress in the eight years which have
elapsed since the First Conference. It will be for history to record the dates
which mark out this development. At any rate they are known to you. I need
not therefore call them back to your minds, but I think it fitting not to neglect to
offer at this time the tribute of our gratitude to the eminent statesman who pre
sides over the destinies of the United States of America. President ROOSEVELT
powerfully contributed to making the seed grow which was sown by the august
initiator of formal international assemblies convoked to discuss the rules of inter
national law and to give them precision, which rules, as the States themselves are
the first to perceive, should govern their relations with each other.
The results of the work of the First Conference have been severely criticized.
These criticisms and the events which have taken place and which, according
to some pessimistic minds, have proved how fruitless the efforts of that Confer
ence were, have not seriously weakened the current of public opinion, which had
arisen in favor of the work of the assembly of 1899.
[49] The eagerness with which the Powers have responded to the call addressed to
them seems to be the best proof that the people and their Governments, far
from losing interest in this current of public opinion, feel its influence. This
welcome, which was unanimously favorable so to speak, seems to me a good omen.
I see in it an indication which would seem to justify the hope that the Conference,
which begins its labors to-day, will mark a stage on the road leading to the goal
before us, and that it will not be the last conference to meet at The Hague for the
same purpose.
The increased number of States represented - their number has nearly
doubled - is another favorable symptom. In my opinion, we cannot easily fail to
perceive the far-reaching effect of this, for the greater number of the States par
ticipating in the Conference, the more certain will be the general and undisputed
observance of the provisions upon which they agree.
The House in the \Vood, where in 1899 the delegates of the Powers held their
meetings, was not large enough to welcome a world conference of vast numbers.
It was therefore necessary to prepare another place of meeting.
The venerable chamber which you have just entered was built in the thirteenth
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Count of Holland King of the Romans. Far-reaching
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decrees which later issued from this chamber, brou~ht hll11. a certayIn arne In l1S
tory. At present the States General meet here in JOInt sessIon. ~\; e l~ave th~ught
it a place worthy to receive the Sec?nd ~eace Conference, and It wIll acq~lre a
'tl to historical celebrity whIch wIll henceforth cross the boundanes of
new tI e ,
l'b
.
f
national history, now that its walls are about to hear the de I eratlOns o. an assem
bly, the most completely representative of the States of the world whIch has met
up to our own day.
I have, gentlemen, two propositions to make to you: first, that we. tele.graph
our respectful homage to His Majesty the Emperor of All the Russlas In the
following words:

At the beginning of its labors, the Second Peace Conferenc.e lays at the
feet of Your Majesty its respectful. l?~m~ge . and e?,pr.esses Its profound
gratitude to you for having taken the InItIatIve In contInuIng the work begun
in 1899. The Conference begs Your Majesty to be assured of its great
desire to labor with all its power for the accomplishment of the task, as
delicate as it is arduous, which has been entrusted to it. (Unanimous assent.)
I gather from your applause that your assent is unanimous.
I do not doubt but my second proposition will likewise receive your approval.
I therefore venture, gentlemen, to express the wish that the presidency of
your assembly be conferred upon the Ambassador of His Majesty the Emperor of
All the Russias, his Excellency Mr. NELIDow, whose eminent qualities and vast
experience in affairs of State will greatly facilitate your labors. (Unanimous

assent.)
In view of the unanimous acceptance of my proposition, I beg his Excellency
1fT. NELIDOW, Ambassador of Russia at Paris and first delegate, to be good enough
to accept the presidency and to take the presidential chair.
His Excellency Mr. Nelidow takes the presidential chair and delivers the
following address:
GENTLEMEN: Permit me first of all to perform an agreeable duty - to ex
press to you my profound gratitude for the honor which you do me by entrusting
me with the direction of your labors.
I well know that in graciously endorsing the kindly and flattering proposal of
the Minister of Foreign Affairs of the Netherlands, it is your desire to render
homage to a sovereign whom I have the honor to represent, who was the
[50] initiator of the Peace Conferences, and concerning whom his Excellency VAN
TETS VAN GOUDRIAAN has just expressed himself in terms which deeply
touch me.
lt was likewise your desire no doubt to express by your concurrence your
deference to the distinguished statesman who directs the foreign affairs of the
N:therlands, and whom I. have the honor to count among my oldest colleagues and
frIends. Therefore I belIeve I shall express the sentiments of all in requesting his
Excellency VAN TETs VAN GOUDRIAAN to retain his connection with the Confer
ence by deigning to accept the title of its honorary president. (Unanimolls
assent. )
I shall likewise propose that you offer the vice-presidency of the Conference
to the. first delegate of the Netherlands, Mr. DE BEAUFORT, under whose auspices
the FIrst Peace Conference held its sessions. (Unanimous assent.)
As for me, I do not need to assure you that I shall put forth every effort to
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direct our work in such a way as to make it as fruitful as possible. To this end
I shall endeavor to keep peace among us by seeking points of contact and by
avoiding everything that might bring out differences of opinion that are too vio
lent. I hope that L can count upon your sympathetic cooperation and your kind
indulgence to help along the good-will with which I shall undertake my duties.
But, first of all, gentlemen, we must perform a respectful duty to the most
gracio11s sovereign of the country which offers us such extensive hospitality. 1
therefore propose that you authorize me to send, in the name of the Conference,
the following telegram to Her Majesty the Queen of the Netherlands:
The representatives of forty-five States assembled at The Hague for the
Second Peace Conference, have the honor to lay at the feet of Your Royal
Majesty the expression of their gratitude for the gracious welcome which
has been given them in your capital, as well as the homage of their very
respectful devotion. (Unanimous assent.)
In assuming the duties with which you have entrusted me, I do not deem it
necessary, after the eloquent words which you have just heard from the lips of
the Minister of Foreign Affairs of the Netherlands, to remind you of what led up
to this Second Peace Conference and the part played in calling it by the eminent
head of the great North American Confederation, whose generous impulses are
always prompted by the noblest sentiments of justice and humanity. (Unanimous
applause.)
In seeing the representatives of nearly all constituted States gathered together
here in one assembly, I cannot help feeling a great and deep emotion. This is the
first time that such a thing has happened, and it was the idea of peace which
brought the Governments to delegate from every quarter of the globe the most
eminent men of their countries to discuss together the most cherished interests of
mankind - conciliation and justice. May I venture to consider this a good omen
for the progress of our labors and to express the hope that the same sentiments of
concord which have animated the Governments, will likewise prevail among their
representatives, and thus contribute to the success of the task which is imposed
upon us?
This task, gentlemen, which has been accepted by all the Governments,! con
sists of two parts: on the one hand, we must endeavor to discover a method of
settling amicably differences which may arise between States, and thus prevent
ruptures and armed conflict. On the other hand, we must endeavor to lighten the
burdens of war - in case it breaks out - both as regards the combatants and those
who may be indirectly affected by it. These two problems have sometimes
. [51] appeared to be incompatible. When during the war of secession in the United
States, a professor - Dr. LIEBER, I believe - drew up a plan of instructioIls
to commanders of troops occupying enemy territory and to the local authorities of
the occupied territory, with a view to lessening the difficulties of both and the
burdens of this abnormal condition of affairs, I heard the opinion expressed that
it was absolutely wrong to endeavor to alleviate the horrors of war. "To make
war short and infrequent," I was told, " the inhabitants of the countries engaged
in it must be made to feel its full burden, so that they will seek to end it as soon as
possible and be loth to begin again." It seems to me, gentlemen, that this notion
is absolutely specious. The horrors of the conflicts in ancient times and the wars
of the l\liddle Ages lessened neither their length nor their frequency, whilst the
1

See ante, in initio. vol. i.
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alleviating regulations, which were adopted in the se:ond half of the last centu?,
for the carrying on of war, for the treatment of pnson.ers and wounded, and, In
short the whole series of humanitarian measures - whIch were the honor of the
First'Peace Conference, and which are to be completed by the labors we are begin
ning - have in nowise contributed to the development of a taste for war. On the
contrary, they have spread throughout the whole civilized w~r1d a sentiI?ent ~f
international amenity and have created a peaceable current whIch reveals Itself In
the manifestations of sympathy with which public opinion welcomes and will, I
hope, accompany our labors. \Ve shall therefore have to persevere in this respect
along the road opened by our predecessors of 1899.
As for the other part of our task - the means of preventing and avoiding
conflicts between States - it seems to me unnecessary to dwell upon the services
which the institutions and provisions established by the First Conference have
already rendered to the cause of peace and law. The opinion has been expressed
that the differences adjusted as a result of the First Hague Conference were no
more important than what might be called international" justice of the peace"
cases. Well! gentlemen, justices of the peace render important services to public
order and tranquillity. They settle private quarrels amicably and help to keep the
atmosphere calm by removing petty causes of irritation between individuals, which
by accumulating sometimes produce seriolls hostility. It is the same with nations.
It is by preventing trifling dissensions in their relations that the way is prepared
for good understanding when greater interests are at stake. The official recogni
tion of arbitration has already created a disposition on the part of the various
States to have recourse to it for .settling disputes in a field whose boundaries are
constantly growing wider. Thus, since 1899 thirty-three arbitration conventions
have been concluded between different States. But, more than that, four serious
and complicated cases, capable of creating irritation between the Powers, have
been brought before the Hague Court of Arbitration. Likewise the commission
of inquiry created by the act of 1899 was, as everybody remembers, called upon to
take up a most serious case, which without this fortunate Convention might have
had the most dangerous consequences.
Therefore, gentlemen, we can look with respect upon the results of our prede
cessors' activity at The Hague. They should encourage us to persevere in the
work already accomplished and to give it a broader development. All the friends
of civilization follow with sympathetic interest the progress of international insti
tutions emanating from the First Hague Conference, and a generous citizen of the
United States has even made gift of a fortune to erect here a sumptuous palace,
where the Peace C?nference ma~ have a permanent home. It is our duty to make
them worthy of thIS act of mumficence. \Ve can in this way show our gratitude
to Mr. CARNEGIE. (Assent.)
However, let ~s not be .to? ambitious, g<;ntlemen. Let us not forget that our
[52] ~le~n.s Ot actIOn ~re lImIted; that natIOns are living beings, just like the
.1l1~1Vld~als .of whl~h ~h~y are composed; that they have the same impulses;
that, If I~ dally hfe the JudICIal organs, in spite of the stern authority with which
they are ~nv~s~ed, do .not .succeed in preventing quarrels, ~ltercations, and violence
betw.e~n .Indlvlduals, I.t WIll be the same between nations, although the progress of
cO?Clha~lO? .and the I11creasing humanization of manners and customs will cer
tal11ly dlml~lsh the numb~r of such cases. Above all, gentlemen, let us not forget
that .there IS a whole senes of cases, where honor, dignity and essential interests
are I11volved, where individuals are concerned as well as ~here nations are con
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cerned, and in which neither, whatever may be the consequences, will recognize
any other authority than that of their own judgment and personal feelings.
But let that not discourage us from dreaming of the ideal of universal peace
and the brotherhood of nations, which are after all only the higher aspirations of
the human soul. Is not the pursuit of an ideal, toward which we continually
strive without ever being able to reach it, essential to all progress? A tangible
goal once reached kills the impulse, while progress in any undertaking requires the
constant stimulation of an aspiration toward something higher. Excelsior is the
device of progress. Let us set bravely to work, our way lighted by the bright
star of universal peace and justice, which we shall never reach, but which will
always guide us for the good of mankind. For whatever we can do within the
modest limit of our means in the interest of individuals by lightening the burdens
of war and on behalf of States by avoiding conflicts, will constitute so many titles
to the gratitude of humanity, which we shall have won for the Governments that
we represent. (U nani1110us applause.)
On the proposal of the President, the Conference elects, to compose its
secretariat:
As secretary general: Mr. \V. DOUDE VAN TROOSTWIJK, Minister resident
of Her :Majesty the Queen of the Netherlands.
As secretary general of drafting: Councilor of State Mr. PROZOR, technical
delegate of Russia.
As secretaries:
Mr. P. DELVINCOURT, Secretary of Embassy of First Class of France;
Mr. J. H. VAN ROYEN, Counselor of Legation of the Netherlands;
Mr. A. BAILLy-BLANCHARD, Second Secretary of Embassy of the United
States of America;
Count DE LICHTERVELDE, Secretary of Legation of the First Class of Belgium;
Mr. E. 1IARGARITESCU-GRECIANU, Secretary of Legation of First Class of
Roumania;
Jonkheer VAN VREDENBURCH, Secretary of Legation of First Class of the
Netherlands;
Mr. C. CROMMELIN, Secretary of Legation of First Class of the Netherlands;
Mr. A. RIBOT, Secretary of Embassy of Second Class of France;
Mr. CH. GARBASSO, Second Secretary of Embassy of Italy;
Mr. J AROUSSE DE SILLAC, Secretary of Embassy of Second Class of France;
[53] Mr. R. SPOTTORNO, Secretary of Embassy of Second Class of Spain;
Baron NOLDE, Acting, Secretary of the Ministry for Foreign Affairs of
Russia;
Mr. MANDELSTAM, Second dragoman of the Russian Embassy at Constanti
nople;
.
.
Mr. LORIS-MELIKOFF, Second Secretary of LegatIOn of RussIa;
Baron CLAUZEL, Secretary of Embassy of Third Class of France;
Mr. H. N AGAOKA, Third Secretary of Legation of Japan;
Mr. \VALFORD H. M. SELBY, Third Secretary of Legation of Great Britain;
Mr. N. THEOTOKY, Secretary of Legation of Greece;
Mr. G. ]. W. PUTNAM-CRAMER, Lieutenant in the Royal Navy of the Kether
lands;
Mr. W. VON SCHEVEN, Attache of the Legation of Germany;
Baron G. GUILLAUME, Attache of the Legation of Belgium.
With a view to affording to the delegates of all the Powers the' opportunity to
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get into touch with each other and to discuss the order of the important work
which the Conference is to undertake, the PRESIDENT proposes to postpone the
next meeting to a date to be later communicated to the delegates.
The meeting adjourns at 3: 4S o'clock.

The President,
NELIDOW.

Secretaries General,
\V. DOUDE VAN TROOSTWIJK.
PROZOR.

[54]

SECOND .PLENARY MEETING
JUNE 19, 1907

His Excellency Mr. Nelidow presiding.
The meeting opens at 3 :15 o'clock.
·The minutes of the first plenary meeting are adopted.
The President reads the following telegram which Her Majesty the Queen
of the Netherlands has been pleased to address to him in reply to the message of
the Conference.
I am happy to see the representatives of the different States united at
The Hague for the Second Peace Conference. Thanking your Excellency
for the sentiments of which you have been the interpreter, I extend best
wishes for the successful accomplishment of the great aim which the Con- .
ference has in view.
(Signed) WILHELMINA.
The PRESIDENT proposes that the Conference request for the delegates,
through the kind medium of his Excellency the Minister for Foreign Affairs, the
favor of a reception by Her :Majesty the Queen of the Netherlands, Her Majesty
the Queen Mother, and His Royal Highness the Prince of the Netherlands, Duke
of Mecklenburg. (Assent.)
The PRESIDENT then reads the telegram from His Majesty the Emperor of
Russia in response to the telegram which the l\Jinister for Foreign Affairs of the
Netherlands had addressed to him in the name of the Conference after the opening
meeting.
This reply is thus worded:
Deeply touched by the sentiments contained in your telegram, I hasten
to extend to the Second Peace Conference my best wishes for the success of
the noble task entrusted to it.
(Signed) NICHOLAS.
The PRESIDENT informs the Conference that all the States which had not
participated in the Conference of 1899 and have been invited to the present Con
ference, have adhered to the acts of the former. (Applallse.)
[55] The PRESIDENT asks the delegates to be good enough to deposit their full
powers with the secretary general, in so far as they have them in their pos
sesSIOn.
The PRESIDENT then reads the letter from his Excellency the first delegate of
China stating that as the condition of his health necessitates an absolute rest, he
has asked the second delegate, his Excellency Mr. JOHN \V. FOSTER, to replace
him temporarily in the meetings of the Conference.
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The PRESIDENT states that the Bureau has been completed by the appoint
ment of :l\Iessrs. DONKER CURTIe'S, Jonkheer c. DE JONGE, Jonkheer VAN SWIN
DEREN, Jonkheer G. VAN TETS et TCHENG-LOII to the office of the secretary gen
eral of the Conference.
The PRESIDENT speaks a few words in praise of the late Daron STAAL, who
presided at the Conference of 1899. :Mr. STAAL, he says, was an honorable man,
liked and esteemed by all. Many delegates remember ~he eminent role played by
him in the First Peace Conference.
The PRESIDENT proposes that the delegates honor the memory of Mr. STAAL
by rising from their seats. (They rise.)
The PRESIDENT proposes to follow the method employed by the Conference of
1899 adaptinG' it to new conditions. The assembly being, indeed, very numerous,
it se~med useful for the regulation of its labors, to form a code of rules, which
the PRESIDENT reads article by article.
This code is worded as follows:
REGULATIONS
ARTICLE 1
The Second Peace Conference is composed of all the plenipotentiaries and
technical delegates of the Powers signatories of or adherents to the Conventions
. and Acts signed at the First Peace Conference of 1899. (Adopted.)
ARTICLE 2
After the composition of its bureau, the Conference shall form commissions
for the study of the questions included in its program.
The plenipotentiaries of the Powers are free to register in any of these com
missions ac'cording to their own convenience and to choose the technical delegates
who shall take part therein. (Adopted.)
ARTICLE 3
The Conference appoints the president and vice president of each commission.
The commissions appoint their secretary and their reporter. (Adopted.)
ARTICLE 4
Each commission shall have the power to divide itself into subcommissions
which shall choose their own bureaus. (Adopted.)
ARTICLE S
A dra~ting com~itte~ for coordinating the acts adopted by the Conference
and prepanng them 111 theIr final form shalllikewise be appointed by the Confer
ence at the beginning of its labors. (Adopted.)

[56]

ARTICLE 6

. The members of the delegations are authorized to take part in the ~elibera110ns
1 '111 the commIssIons
. .
. of the plenary meetings of th e Con f erence, as we1as
of
whIch they form a part. Members of one and the same delegation may mutually
replace one another. (Adopted.)
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7
Members of the Conference attending meetings of the commissions of which
they are not members are not entitled to take part in the deliberations without
special authorization by the presidents of the commissions. (Adopted.)
ARTICLE

8
Each delegation has a right to only one vote.
The vote is taken by roll call according to the alphabetical order of the
Powers represented.
The delegation of one Power may have itself represented by that of another.
ARTICLE

His Excellency Sir Edward Fry declares that the British delegation objects
to the third paragraph of Article 8. It feels that the Conference is a deliberative
assembly and that, consequently, a delegation which has not taken part in the
deliberations cannot take part in the vote.
His Excellency Baron Marschall von Bieberstein shares the view of the
British delegation and is of the opinion that a delegation which wishes to vote
must be present.
His Excellency Mr. Leon Bourgeois observes that, if he rightly understands
the idea of the bureau, this paragraph had been designed to give greater facility
to the work. But he considers the fact that prejudice in regard thereto has been
disclosed within the Conference a sufficient reason for taking it into consideration
and rejecting the paragraph.
.
The President consults the Conference concerning the rejection of para
graph 3 of Article 8.
Paragraphs 1 and 2 of Article 8 are adopted and paragraph 3 rejected.
ARTICLE

9

Every proposition of a resolution or Va'lI to be discussed by the Conference
must, as a general rule, be delivered in writing to the president in order to be
printed and distributed before being brought to discussion. (Adopted.)

10
shall be admitted to the plenary meetings of the Conference.
purpose shall be distributed by the secretary general with the
president.
may decide at any time that certain meetings shall not be public.
ARTICLE

The public
Tickets for this
authority of the
The bureau
(Adopted.)

ARTICLE

11

The minutes of the plenary meetings of the Conference and of the commis
sions give a brief summary of the deliberations.
[57] They shall in due time be submitted in proof to the members of the Con
ference, and shall not be read at the beginning of the meetings.
Each delegate has the right to ask that his official declarations be inserted in
full, according to the text handed by him to the secretary's office, and to make
observations on the minutes.
The reports of the commissions and subcommissions shall be printed and dis
tributed before being brought to discussion. (Adopted.)
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ARTICLE 12
The French language is recognized as the official language for the delibera
tions and acts of the Conference.
Addresses delivered in another language shall be summarized orally in French
under the supervision of the secretary's office in conjunction with the speaker
himself. (Adopted.)
The project, modified by the rejection of the third paragraph of Article 8, is
unanimously adopted by the Conference. 1
The PRESIDENT calls attention to the fact that in view of the considerable
number of delegates, it would be desirable to observe some general rule in order
not to prolong the deliberations beyond a certain limit. He proposes to shorten
the duration of the addresses as much as possible. Ten minutes is a period of
time adopted in many parliaments. They should therefore agree not to speak
longer than ten minutes at a time. (Adopted by applause.)
The PRESIDENT suggests that the Conference proceed to the division of its
work. The basis of this work is the program proposed by the Russian Govern
ment to the Powers and adopted by them. The numerous subjects included
therein have been grouped by specialists to be distributed among commissions.
The Conference of 1899 had three commissions. But inasmuch as the present
Conference comprehends a greater number of subjects, the president recommends
the formation of four commissions whose provinces would be determined as
follows:
First Commission
Arbitration.
International commissions of inquiry and questions connected therewith.
Second Commission

Improvements in the Regulations concerning the laws and customs of war
on land.
Opening of hostilities.
Declarations of 1899.
Rights and duties of neutrals on land.
Third Commission

Bombardment of ports, towns and villages by a naval force.
Laying of torpedoes, etc.
Reg~l~tions governing belligerent vessels in neutral ports.
. AddItions to be ma~e t.o the Convention of 1899 for"the adaptation to mari
tIme warfare of the prInCiples of the Geneva Convention of 1864 revised in
100~
,

IS8]

F ourth Commission

Conversion of merchant ships into war-ships.
Private property at sea.
Days of grace.
Contraband of war. Blockades.
1

See annex to this day's minutes.
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Destruction of neutral prizes by force majeure.
Provisions relating to land warfare which would apply

equa~ly

to naval war

fare.
The proposition of the PRESIDENT is adopted.
The PRESIDENT adds that these subjects exhaust the Russian program and
are grouped with the view to giving unity to the arrangement of the work.
His Excellency Baron Marschall von Bieberstein declares that his Govern
ment has commissioned him to present to the Conference propositions concerning
the establishment of an international tribunal to discuss the legality of prizes in
maritime warfare. This would be a high court of justice functioning as a court
of appeal, while the international tribunals would deliberate in the first instance.
This proposition is closely connected with the work of the First Conference.
Aiming at the pacific settlement of disputes, it comes under the work of the First
Commission.
His Excellency Sir Edward Fry declares that he has heard with great satis
faction the proposition of his colleague from Germany. The Dritish delegation
has received instructions to the same effect and is pleased to be able to collaborate
with the other delegations to extend the principle of arbitration.
His Excellency Mr. Horace Porter hastens to give his hearty support to the
proposition submitted to the Conference by the first delegate of Germany.
He then reads the following letter, dated June 19 and addressed to the Presi
dent by his Excellency Mr. J. H. CHOATE:
I have the honor to advise your Excellency that the United States of
America reserves the right to present to the Conference by the intermediary
of the First Commission or of any other more appropriate commission, the
question "of reaching an agreement for the limitation of the employment
of force in the recovery of ordinary public debts, having their origin in
contracts"; likewise to submit all other propositions within the competence
of the Conference and not mentioned in its program.
Please accept, Mr. President, assurances of my highest consideration.
(Signed) JOSEPH H. CHOATE.
The President declares that the propositions of the delegations of Germany,
Great Britain and the United States of America will be presented in their order
to the attention of the commissions, under the conditions of Article 9 of the Regu
lations. He explains in this respect that the propositions to be brought before the
Conference are of twofold nature: some come directly within the province of the
commissions as derived from the program; others' follow from the questions on
this program. The latter, according to Article 9 of the Regulations just adopted,
must be delivered in writing to the President in order to be printed and
[59] distributed before being brought to discussion. This is the procedure fol
lowed by the delegate of Great Britain in addressing the following letter to
the President, in which he reserves the right to formulate new propositions later:
The delegates of Great Britain I;:onsider that the adoption of the pro
gram of work to be submitted to the deliberations of the commissions of
the Conference should not exclude the possibility of presenting in the order
of the day other subjects which might be submitted during the continuance
of the Conference.
No observations arising on the application which he has just made of Article
9 of the Regulations, bearing upon the propositions to be discussed by the Con
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ference the PRESIDENT takes note of this unanimous acquiescence and passes to
the exa~ination of the method to be followed in the organization of the commis
sions. According to the precedent of 1899 each one would have at its head a
bureau composed of honorary presidents, president, and vice presidents.
(Assent.)
The PRESIDENT proposes to compose these bureaus as follows:
First Co'mmission
Honorary Presidents: His Excellency Mr. CAJETAN MEREY VON KAPos-MERE.
His Excellency Sir EDWARD FRY.
His Excellency Mr. Ruy BARBOSA.
President:
Vice Presidents:

His Excellency Mr. LEON BOURGEOIS.
Mr. KRIEGE.
His Excellency :Mr. CLEON RIZO RANGABE.
His Excellency Mr. GUIDO POMPILJ.
His Excellency Mi'. GONZALO A. ESTEvA.
Second Com11lission

Honorary Presidents: His Excellency Baron MARSCHALL VON BIEBERSTEIN.
His Excellency Mr. HORACE PORTER.
His Excellency Marquis DE SOVERAL.
President:
His Excellency Mr. BEERNAERT.
Assistant President:
Vice Presidents:

His Excellency Mr. T. M. C. ASSER.
His Excellency Mr. BRUN.
His Excellency SAlIAD KHAN MOMTAS-ES-SALTANEH.
His Excellency Mr. BELDIMAN.
His Excellency Mr. CARLIN.
Third Commission

Honorary Presidents: His Excellency l\fr. CHOATE.
His Excellency Mr. Lou TSENG-TSIANG.
His Excellency TURKIIAN PASHA.
President:
His Excellency Count TORNIELLI.
Vice Presidents:

[60]

His Excellency Mr. HAMMARSKJOLD.
His Excellency Mr. DOMINGO GANA.
His Excellency Mr. LUIS M. DRAGO.
Baron D'EsTOURNELLES DE CONSTANT.

Fourth Commission
Honorary Presidents: His Excellency Mr. VILLA URRUTIA.
His Excellency Mr. KEIROKU TSUDZUKI.
President:
His Excellency Mr. MARTENS.
Vice Presidents:

His Excellency Sir ERNEST SATOW.
His Excellency Mr. MILOVAN MILOVANOVITCH
Mr. HEINRICH LA);IMASCH.
•
His Excellency l\fr. HAGERUP.

SECOND MEETING, JUNE 19, 1907

57

All the delegates named above accept their nomination.
Applause greeted the names of the presidents, as well as that of his Excel.
lency Mr. ASSER, the PRESIDENT having recalled the services rendered by them at
the First Conference.
The PRESIDENT explains that his Excellency :Mr. ASSER has been appointed
as assistant to his Excellency Mr. BEERNAERT for the reason that the condition of
the latter's health makes it uncertain whether or not he may be able to preside in
person during the Conference.
The PRESIDENT invites the delegates to register to-morrow, from two to four
in the afternoon, in the commissions which they themselves shall have chosen.
The registration shall take place in the office of the secretary general. The tech
nical delegates shall be designated by the heads of the delegations.
The PRESIDENT declares that in view of the numerous telegrams, letters and
sympathetic manifestations coming from all parts of the world, a special commis
sion should be appointed whose duty it would be to examine and sort these various
communications and to decide upon the action to be taken in regard to them; he
proposes as president of this commission, Mr. DE BEAUFORT, and as members, their
Excellencies 11essrs. URIAH M. ROSE, EYSCHEN, TCHARYKOW and BATLLE Y
ORDONEZ. (Unanimous assent.)
The PRESIDENT explains that it is necessary to give to the public exact and
authentic news concerning the work of the Conference. To this end the secre
tary's office will draw up bulletins which shall be communicated to the Press. The
admission of the latter would be contrary to the precedent of 1899 as well as to the
universally established usage for diplomatic assemblies. However, since Article
10 admits the public to the plenary meetings of the Conference, a certain number
of tickets for the gallery may be reserved for the representatives of the Press.
The PRESIDENT asks the members of the Conference to observe secrecy on
those of their deliberations which are not public.
'vVe make no mystery of them, he says, but we must guard against the false
comments which communication to the public of disjointed items of newS would
undoubtedly involve. It is therefore essential that the full publicity of our labors
be deferred until they shall be concluded. Until then discretion is the indis
pensable rule. (Unanimous assent.)
The PRESIDENT, in concluding, reads a letter by which the Burgomaster and
Aldermen of the City of The Hague invite the delegates to an entertainment to
be given Tuesday, July 9, at the Kurhaus of Scheveningen.
The meeting adjourns at 4 o'clock.
The President,
NELIDOW'.
Secretaries General,
\V. DOUDE VAN TROOSTWIJK.
PROZOR.
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Annex
[61]

REGULATIONS

1
The Second Peace Conference is composed of all the plenipotentiaries and
technical delegates of the Powers signatories of or adherents to the Conventions
and Acts signed at the First Peace Conference of 1899.
ARTICLE

ARTICLE 2
After the composition of its bureau, the Conference shall form commissions
for the study of the questions included in its program.
The plenipotentiaries of the Powers are free to register in any of these
commissions according to their own convenience and to choose the technical
delegates who shall take part therein.
ARTICLE 3
The Conference appoints the president and vice president of each commission.
The commissions appoint their secretary and their reporter.
ARTICLE 4
Each commission shall have the power to divide itself into subcommissions
which shall choose their own bureaus.
ARTICLE

5

A drafting committee for coordinating the acts adopted by the Conference
and preparing them in their final form shall likewise be appointed by the Con
ference at the beginning of its labors.
6
The members of the delegations are authorized to take part in the delibera
tions of the plenary meetings of the Conference, as well as in the commissions
of which they form a part. :Members of one and the same delegation may
mutually replace one another.
ARTICLE

ARTICLE

7

:Members of the Conference attending meetings of the commiSSIOns of
w?ich they are not members are not entitled to take part in the deliberations
Without special authorization by the presidents of the commissions.
ARTICLE 8
Each delegation has a right to only one vote.
The vote is taken by roll call according to the alphabetical order of the
Powers represented.'

[62]
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9
Every proposition of a resolution or 'lJa'tt to be discussed by the Conference
m~st, as a g~ne~al rule, be delivered in writing to the president in order to be
pr1l1ted and dlstnbuted before being brought to discussion.
ARTICLE
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10

The public shall be admitted to the pl~nary meetings of the Conference.
Tickets for this purpose shall be distributed by the secretary general with the
authority of the president.
The bureau may decide at any time that certain meetings shall not be public.
ARTICLE

11

The minutes of the plenary meetings of the Conference and of the com
missions give a brief summary of the deliberations.
They shall in due time be submitted in proof to the members of the Con
ference, and shall not be read at the beginning of the meetings.
Each delegate has the right to ask that his official declarations be inserted
in full, according to the text handed by him to the secretary's office, and to
make observations on the minutes.
The reports of the commissions and subcommissions shall be printed and
distributed before being brought to discussion.

12
The French language is recognized as the official language for the delibera
tions and acts of the Conference.
Addresses delivered in another language shall be summarized orally in French
under the supervision of the secretary's office in conjunction with the speaker
himself.
ARTICLE

[63].

THIRD PLENARY MEETING
JULY 20, 1907

His Excellency 1.1r. NeIidow presiding.
The meeting opens at 3 o'clock.
The President speaks as follows:
We have, first of all, to ratify the minutes of the second plenary meeting.
You have examined them. If no one has remarks to make, I declare them
adopted.
Next on the program for the day is the examin~tion of the report. of the
Correspondence Commission. As the amount of thIs correspondence IS con
siderable and as several of the communications received by the president hold
out a cer~ain interest, I do not wish to await the end of our work to communicate
them to you. I ask the vice president of the Conference, who is at the head
of the Correspondence Commission and requests, kindly to read the report of
this Commission.
Mr. de Beaufort takes the floor:
The Commission appointed to attend to the communications, etc., sent to the
Conference, commenced its work by first examining those documents which
seemed to be of greatest importance, and which contain the wishes expressed
by numerous associations, educational institutions, or societies which endeavor
to develop more and more sympathetic sentiments in favor of universal peace.
These telegrams, letters, petitions, books, pamphlets, etc., 0 f which them
are rather a large number, are naturally all inspired by the same principles.
They are in general warm wishes for the success of the work of the Conference.
enthusiastic greetings sent ff.Om several parts of the world, words of encourage
ment for the accomplishment of the high mission of the Conference, and means.
more or less practical, offered to our consideration upon the questions whose
study now occupies our attention.
Thus, for example, it may be stated that most of these communications contain
petitions in favor of arbitration as the most effective means for the· settlement
of international disputes; some among them express the desire of seeing sub
mitted to arbitration the difficulties which may arise between nations and
[64] to give it an obligatory character; others deal with the declaration of war.
the inviolability of private property, the amelioration of the condition of
the wounded and, in general, all those who suffer from the inevitable misfortunes
caused by war. There are also communications concerning the lightening of mili
tary burdens, and even those advocating disarmament.
The Commission, although it appreciates equally the humanitary manifesta
tions of which a sketch has just been given, finds it necessary to point out to
the Conference especially .
60
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The document presented by the COllseil international des femmes, to which
are joined two million signatures affixed in twenty different countries;
Those remitted by Pastor RICHMOND as the mandatary of six religious
associations of the United States;
Those which contain the resolutions adopted, either by the professors and
students of twenty-three colleges of North America, or at a meeting which
took place in Chicago, or by the Piatt County Society, representing in all the
pacific opinions of over twenty-seven thousand persons; we received these
resolutions through the intermediary of Mr. GEORGE FULK.
The Commission considers it its duty likewise to point out to the Conference
the communications of several Churches of Germany, Austria-Hungary, France,
the 1'\ etherlands and Switzerland (grouped in a single document), Great Britain
and the United States. The diversity of Churches represented by these com
.munications, as well as the number and importance of the signatures seen therein,
give a very special value to the words used by their authors to express their
'VIl'UX in favor of peace.
Although fearing that this enumeration becomes a litt.1e long, one cannot
pass by in silence the manifestations of oyer fifteen thousand Swedish citizens,
men and women, who met in several places in their country and adopted resolu
tions favorable to the work of the Conference;
Those sent to us by the International Peace Bureau established at Berne,
coming from three societies of the United States;
Those brought to our attention by ['Unione Lombarda and the Societe Inter
nationale de 1a Paix; and
The communications sent by l'Alliance 1t1liverselle des femmes pour la Pai.v
par l' education, La Ligue illtenzationale de la Pai.. et de la Liberte, and the
Vrije Gemeellte d'Amsterdam, among others.
In this report cannot be neglected the telegrams, which, since the opening
of the Conference, have been sent auguring splendid results from it, from the
Societe Illternationale de la Paix of the RepUblic of San Marino, the Societe
japonaise de la Pai.. at Tokio, the British Council of Peace Society of Great
Britain, the Portuguese association Paix et desarmemellt of Lisbon, the Dutch
members of the student body Corda fratres of Leiden, the Delegation permanente
des Socihes de fa Paix de Frallce, etc., etc.
As to the books and pamphlets received by the Conference, those of which
there were a sufficient number have already been distributed among the delegates;
the others are kept in the archives of the Secretariat, where the delegates may
find them. There may also be found there an itemized list upon which are
inscribed all the communications whose examination has constituted the work
of this Commission.
The Commission has nearly finished its task. It remains still to classify
the different communications which are received from individuals; but it is
probable that certain of these shall be discarded as they concern subjects foreign
to the Conference.
{65] The Commission is happy lastly to inform the Conference that an artist
residing at The Hague, Miss HIRSCID,rANN, has had the kindness to offer
to this Assembly a portrait of its august initiator, His :Majesty the Emperor
of All the Russias. The Commission thanks Miss HIRSCHMANN for her gen
erous offer, and considers that the said portrait should be placed in one of
the halls of the Conference, until it can be given to the Carnegie Committee
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in order that it may finally be placed in the Peace Palace, for the laying of whose
corner-stone we shall soon meet.
.'
The President thanks Mr. DE BEAUFORT for the mterestmg work he has
just read, and also his assistants in the Coml11i~sion; he add; that ~ome of these
communications such as that of the InternatIOnal \Vomen s SocIety, those of
the Independen~ Churches of England, t1:e communication. c~vered with more
than two million signatures of the Amencan Peace AssoClatlon, and the two
communications of American universities and that of Oxford, were presented
to him by special delegations, some of them composed of ladies, certain of
whom had made long journeys to arrive at The Hague.
.
I consider it my duty, in the name of the Conference, he saId, to express to
them our particular gratitude, also to all the institutions, societies and unions
whose messages were mentioned in the report we have just heard.
The great number of these messages, requests and communications of all
kineis is certainly a manifest evidence of the interest, and, I make bold to say, the
confidence inspired by our assembly. There are those who, going to the extreme
in the appreciation. of its powers and purpose, are often brought to attribute
to it the character of the great judge of Governments and people, and the
supreme dispensor of right and justice. This explains a certain series of requests
which have been addressed to me, the object of which is entirely beyond the
scope of our jurisdiction and powers. They concern existing conditions, con
temporary political questions, as though we formed a superior international
tribunal summoned to judge the suits between nations and Governments.
I permit myself to refer to this in the hope that the echo of my words will
perhaps reach the ears of those who addressed themselves to the Conference,
and make them understand that their appeal necessarily remains ineffective,
that we are gathered together to study and establish the principles of international
law, not to control its application to the international policy and the internal
affairs of the various States.
Before closing I wish to mention a certain communication, or rather an
interesting suggestion which has reached me. Mr. RICHARD FLEISCHER, editor of
the Deutsche Revue, sent me a number of his journal, in which Professor OTFRIED
NJPPOLD, of Berne, recommends to the Conference the creation at The Hague,
near the tribunal of arbitration, of a central school of international law, which
would aid in spreading judicious notions on that subject, and in teaching them
to those who would later be called upon for their application.
This would be, I imagine, a course of law at an academy which would study
and p~eserve its principles :ontinually changed by the usage given them by the
operatIOn of t~e supreme tnbunal of arbitration; something like the Asclepieion
founded by HIppocrates on the Island of Cos for medical science.
I ~~nsi~er~d it I?Y duty to refer to this interesting suggestion, because in
my opI~lOn It IS pertmen.t and, were the idea carried out, capable of rendering
gre~t aId to the cause whIch we all serve. Perhaps the mention made of it here,
whIch I trust meet.s the a~proval of the Conference, will inspire some generous
benefactor WIth the Idea of following the example of l\,lr. ANDREW CAR
[66] N~GIE and to perpetuate his name by connecting it with an institution which
wI~1 be. a powerful a~sista~c~ to the cause of peace and international justice,
by contnbutmg to spread Its pnnclples and to prepare for its worthy exponents.
The PRESIDENT recalls that the business on the agenda is the reading of the
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report of Mr. LOUIS RENAULT 1 upon the amendments to the Hague Convention
of July 29, 1899, for the adaptation to maritime warfare of the principles of the
Geneva Convention of August 22, 1864, proposed by the Third Commission. 2
Mr. Louis Renault reads his report.
The President expresses to Mr. LOUIS RENAULT the gratitude of the Con
ference for the extremely learned and conscientious work he has just disclosed.
He then proposes to pass to the reading of the articles, and he requests those
uf the delegates who have remarks to make kindly to present them in writing, and
file their declarations with the president. He hopes, however, that those articles
which have already been the object of lengthy discussions, will not call forth
new ones.
The Reporter reads the articles of the revised draft Convention proposed by
the Third Commission. 3
Articles 1, 2, 3, and 4 are adopted without discussion.
Upon Article S, his Excellency Turkhan Pasha makes the following declara
tion:
I have the honor to renew here the declarations of which record was made
by the Third Commission and which were inserted in the minutes of the meet
ings of July 2 and 16.
My Government has given its full and entire adhesion to the humanitarian
principles laid down by the Geneva Convention of 1864; it has, like the other
Powers, rendered respect to Switzerland by the recognition of the hospital flag
formed by the interversion of the Federal colors, but it has believed it necessary,
for certain reasons, to use the Red Crescent upon a white background for its
military ambulances.
The Ottoman delegation has not asked, in this respect, a revision of the
Convention of 1864, which is not within the competence of this high aS5embly.
Neither has it insisted upon the insertion of a special clause in the draft Con
vention; but it must state once again that the representatives of the Governments
gathered together at this Conference have been kind enough to accept the principle
of the reciprocal recognition of the Red Cross and the Red Crescent as distinctive
emblems of hospital ships and hospital attendants.
The President replies that the Conference makes record of the declaration
of the first delegate of Turkey.
His Excellency Samad Khan Momtas-es-Saltaneh makes the declaration
which follows:
The Imperial Government of Persia having already signed the Geneva
Convention of 1906, with the reservation of Article 18, the Persian delega
[67] tion will vote for the articles which we have before us with this reserva
tion. We shall sign the present Convention, with the understanding that
account will be taken of the declarations that I have had the honor to make to
the Third Commission of the Conference concerning the respect due, upon con
dition of reciprocity, to the Lion and Red Sun upon a white background, placed
by my Government upon its hospital ships and hospital attendants.
The President records this declaration which shall be inserted in the minutes.
His Excellency Sir Ernest Satow recalls that, in the meeting of the Third
1 For the debates relative to this Convention, see vol. iii, minutes of the first and second
meetings of the Third Commission, and of the first and second meetings of the second sulY
commission.
.
2 Annex A to these minutes.
a Annex B to these minutes.
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Commission cf July 16, presided over by his Excellency. the first dele.g~te of
Italy, Count TORNIELLI declared that the principle of recIprocal. recogmtIOn of
the distinctive emblems for hospital ships asked by the delegatIOns of Turkey
and Persia was accepted by the delegations. The delegation of Great Britain
declares that it willingly upholds this declaration. .
.
His Excellency General Horace Porter makes It known that the delegatIOn
of the United States of America supports the sentiments of his Excellency 1fr.
SATOW.

His Excellency J\Ir. Merey von Kapos-Mere states that without having in
structions from its Government, the delegation of Austria-Hungary adheres to
the declaration of Great Britain and the United States of America.
His Excellency Mr. Carlin takes the floor and, following the instructions of
his Government, declares that with respect to the declarations just made by
the Ottoman and Persian delegations, the delegation of Switzerland refers back
to the observations which it made, July 2, in the meeting of the Third Com
mission, second subcommission, and July 16 in the plenary meeting of the Third
Commission.
It made known then and must state here that its Government notes the fact
that the Geneva Convention of 1906 is not in question and cannot be discussed
in the present Conference; that in consequence the reservations formulated
in this place by the Ottoman and Persian delegations cannot have reference to
maritime warfare and leave intact the question of the emblem of hospital service
'
as it has been settled by the Conventions of 1864 and 1906 for war on land.
In taking note of the observations of the first delegate of Switzerland, the
President orders their insertion in the minutes.
His Excellency Samad Khan Momtas-es-Sa1taneh recalls that in so far as
war on land is concerned his Government made the same reservation in signing
the Geneva Convention of 1906.
Article 5 is adopted under these various reservations.
As to Article 6, His Excellency Sir Edward Fry states that in signing the
Geneva Convention of 1906 his Government did so with the reservations of
Articles 23, 27 and 28, because an act of legislation was necessary to allow it and
that, without the consent of Parliament, no law can be passed in Great Britain.
Now Articles 6 and 21 of the present Convention are based upon the above
named articles of the Convention of 1906. His Government, therefore, is obliged
to make a temporary reservation to this article.
The President announces that this reseryation will be inserted in the minutes.
Article 6 is adopted under this reservation.
Articles 7, 8, 9, 10 and 11 are adopted without observations.
[68] The British delegation reserves the privilege of pronouncing later upon Arti
cle 12.
His Excellency Sir Edward Fry remarks that the British Government can
not em.brace the ~pinion expressed in the report as to the right of a belligerent
war-ship to require the surrender of wounded, sick or ship-wrecked men on
board a. merchant ~e?sel sailing under a neutral flag. In the absence of a special
conventIon the Bntlsh Government considers that the recognition of such a
law cannot be based upon the existing principles of international law.
Th.e Report~r makes a reservation of opposite import; he considers that the
conclusl~ns of .hls report are the expression of the existing positive law.
ArtIcle 12 IS adopted under this reservation.
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Articles 13, 14, 15, 16, 17, 18, 19, and 20 are adopted without reservation.
Article 21 is adopted under the reservation of which the British delegation
has already given notice at the reading of Article 6, and which may be found
in the minutes.
, Articles 22, 23, 24, 25, and 26 are adopted without observation.
The President is certain that after having taken into consideration this Con
vention, which is a work of patience and erudition, the Conference will express
its gratitude to the Third Commission, to the Reporter, and above all to its
president, his Excellency Count TORNIELLI.
The draft Convention in its entirety is next voted on, under the reservations
mentioned above, and unanimously adopted.
Stating that this Convention is the first fruit of the labors of the Conference,
the PRESIDENT extends his congratulations to the delegates.
The business on the agenda requiring the Conference to deliberate upon the
organization of a Drafting Committee which will centralize all the drafts elab
orated in the commissions, the PRESIDENT proposes to constitute this Committee
of the presidents of the commissions and subcommissions, the secretaries and
reporters as well as certain persons particularly recommended for this purpose
by their labors and competence.
The Committee is thus composed:
His Excellency Mr. NELIDOW, president of the Conference.
Mr. \V. H. DE BEAUFORT, vice president of the Conference.

First C0111 11lission

His Excellency Mr. LEoN BOURGEOIS.
Baron D'EsTOURNELLES DE CONSTANT.
{ Mr. GABRIEL MAURA y GAMAZA, Count DE LA MORTERA.
His Excellency Baron GUILLAL'ME.

Second Commission

His Excellency Mr. A. BEERNAERT.
His Excellency Mr. T. M. C. ASSER.
Colonel
EUGENE BOREL.
{
Major General Baron WLADIMIR GIESL VON GIESLINGEN.

Third Commission

His Excellency Count GIUSEPPE TORNIELLI BRUSATI DI
VERGANO.
His Excellency Mr. FRANCIS HAGERUP.
His Excellency Mr. J. VAN DEN HEUVEL.
Rear Admiral SIEGEL.
Mr. GEORGIOS STREIT.
Mr. LOUIS RENAULT.

[69}
Fourth Commiss1·on

His Excellency Mr. MARTENS.
Mr. FROMAGEOT.
{
The Reporter, when he has been appointed.
His
His
His
Mr.

Excellency Mr. TSUDZUKI.
Excellency Mr. ROQcE SAENZ PENA.
Excellency Count DE SELIR.
KRIEGE.
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His Excellency Baron CARL VON MACCHIO.
His Excellency the Right Honorable Lord REAY.
His Excellency Mr. DAVID JAYNE HILL.
Mr. GUIDO FL'SINATO.
His Excellency Mr. PROZOR.
His Excellency Mr. Leon Bourgeois asks that the same procedure be fol
lowed as to the reporter of the second subcommission of the First Commission,
who has not yet been appointed.
The President assents to the request of the first delegate of France. He
proposes a meeting of the Committee at an early date in order to discuss the
method of work proper for it to adopt, and to divide it into subcommissions.
The PRESIDENT calls the attention of the members of the Conference to a
matter of great importance already referred to by a circular communication
from the secretariat. It concerns the complaint addressed to the PRESIDENT by
the delegation of one of the Great Powers upon the subject of indiscreet com
munications to the press in regard to the deliberations of the Conference and
. especially certain documents, not meant for publicity, ;,vhich appeared in extenso
in the papers.
Reminding the delegates of the pledge taken by all of them in the preceding
meeting, the PRESIDENT believes it incumbent upon him to call attention to the fact·
that the documents presented by the different delegations to the commissions
constitute the common property of all the members of the Conference, and that
no one among them is authorized to part with them without violating the property
right of all the others.
Besides, detailed communications are regularly held with the press. The
Conference makes no mystery of its work, but it does have a feeling of reciprocal
delicacy which imposes discretion with regard to deliberations the sole purpose
of which is the preparation of resolutions to be submitted later to the approval of
the different Governments. (General appraval.)
Before closing the meeting, the PRESIDENT gives notices of an invitation to
visit the Exposition of Bruges which the Belgian Government extends to the
m~mbers of the Conference. This excursion will take place July 29 and the de
taIls of the program will be immediately communicated to the delegates.
The meeting adjourns at 4:30 o'clock.
The President}
. NELIDOW.
Secretaries General}
W. DOUDE VAN TROOSTWIJK.
!>ROZOR.
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Annex A
[70]
AMEND:\fENTS TO THE HAGUE CO~VENTION OF JULY 29, 1899,
FOR THE ADAPTATION TO MARITIME WARFARE OF THE
PRINCIPLES OF THE GENEVA CONVENTION OF
AUGUST 22, 1864
REPORT TO THE CONFERENCE

1

In proceeding to render an account of the work assigned us of preparing a
text to serve as a basis for your deliberations, it seemed wise to make a few ob
servations of a general nature before outlining our reasons in support of each of
the propositions which we shall have the honor of submitting to you.
The framers of the Convention of 1899 were naturally inspired with the
fundamental principles of the Convention of 1864, which were regarded as the
starting-point for the regulations to be laid dmvn for naval warfare; they en
deavored to formulate rules in harmony with these principles which would
render it possible to secure at sea the humanitarian results already secured on
land. An agreement was easily reached in the Conference, and it may be service
able to recall the fact that the committee of examination which had worked'
out the draft and had been unanimous in its support was for the most part made
up of naval officers.
\Ve now have before us the new Geneva Convention of July 6, 1906, destined'
to replace the Convention of August 22, 1864. As it has been signed by the
representatives of more than thirty States and has already been ratified by eleven
of them, the question has naturally arisen whether it would not be well to'
take advantage of the new convention to complete the work of 1899. 2 Not that
the Convention of 1906 has modified that of 1864 in its essential features; the
fundamental principles remain the same; its purpose was not to undertake any
thing new but merely to combine the results of experience and study, to fill in
the gaps, and to clear away obscurity. \Ve are now in the same situation with
respect to the Convention of 1899. We do 110t believe that there is need of any
essential change; the only thing to be done is to ascertain whether in the light of
the Convention of 1906, there is not some need of completing the Convention of
1899, while remaining constant to the spirit that created it.
A great debt of gratitude is due the German delegation for the conscientious
work which it has performed for the purpose of adapting to the Convention of
1899 the extensions and additions made to the Convention of 1864.s
[71] Our labor has thereby been much lessened. \Ve shall merely have to dis
1 This report was made to the Third Commission by a committee of examination pre
sided over by his Excellency Count TORNIELLI, president of the Third Commission, and
comprising delegates frolT! Germany (Rear:-Admi~al SIEGEL, assisted by Mr. GOPPERT), A~lS
tria-Hungary (Rear AdmIral HAUS), BelglUm (hIS Excellency Mr. VAN DEN HEUVEL), Chma
(Colonel TING) France (Mr. LOUIS RENAULT, reporter), Great Britain (Captain OTTLEY),
Tt'lly (Captain 'CASTIGLIA), Japan (Rear Admiral SHnIAMeRA), Netherlands (his Excellency
Vice Admiral ROELL), Russia (Colonel OVTCHINNIKOW), and Switzerland (his Excellency
Mr. CARLIN).
2 Vol. iii. Third Commission, annex 38.
B Ibid., annex 39.
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cover what differences in some particulars may exist between naval and land war
fare to prevent us from applying one and the same solution to both cases. Some
times analogies are more apparent than real.
....
.
The proposals of the French delegation. 1 have hkewlse 111 v~e,:", the completion
rather than the modificatioll of the ConventlOn of 1899 by provldmg for cases not
dealt with in the latter. Certain of the amendments proposed by the delegation
of the Netherlands,2 on the contrary, seem calculated to modify the principles of
the 1899 Convention.
The Commission had first to decide the preliminary question whether the
Convention of 1899 should be continued with amendments or whether a new
Convention should be drawn up combining the provisions retained and the new
ones adopted. The latter course was unhesitatingly decided upon. The supple
mentary texts are rather Ion a and deal with matters too distinct to be inserted
in the existing convention wi~hout great practical difficulty. In a matter of this
kind, where rules to cover difficult situations are to be laid down, the text adopted
should be dear, precise, and easy to consult.
The Convention of 1899 comprises fourteen articles; the project 3 which we
submit to you has twenty-six. The difference should not cause dismay, nor
should it be feared that any very great changes have been made in the work of
1899, for it conserves its own features unaltered by the proposed additions, and
these cannot give rise to any serious difficulty.
Obviously, the title of the Convention must be changed, and the substitution
of the date" July 6, 1906," for" August 22, 1864," suffices.
Articles 1 and 2, relating to military hospital ships and to the hospital ships of
belligerents, are Articles 1 and 2 of the Convention of 1899 retained without
change.
Article 3, on the contrary, modifies Article 3 of the Convention of 1899. The
majority of the Commission has in fact adopted an amendment proposed by the
German delegation and suggested by Article 11 of the Convention of 1906. To
understand the difficulty arising here we must compare the case contemplated by
the latter Convention with the analogous case occurring in naval warfare.
When a relief society of a neutral country wishes to cOme to the aid of
one of the belligerents in land warfare, subject to what conditions may it do so?
Such a society must first obtain the consent of the Government of its own
country, and then the consent of the belligerent which it wishes to help and
under whose direction it must place itself. It will temporarily form a part of
the san.itary service of the belligerent, as is shown by the obligation imposed
by ArtIcle 22, paragraph 1 [1906], to fly the national flag of this belligerent
beside the flag of the Red Cross.
In 1899, .whe~ the question arose as to the status of hospital ships of
neutral countnes dIsposed to lend their charitable aid, there was no precedent
to follow, as the Convention of 1864 had not provided for the case of neutral
ambulances. Until the Convention Qf 1906 it was a disputed question whether
such an;bulances coul~ fly their national flag or whether they should fly that of
the bellIgerent. In thIS connection the committee in 1899 expressed its view as
follows:
There was some thought of requiring neutral hospital ships to place
V ~1. iii, Third Commission, annexes 41 and 42.
IbId., annex 40.
S Annex B to these minutes.
1

2
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themselves under the di:ect authority of one or other of the belligerents, but
[72] careful study has conv1l1ced us that this would lead to serious difficulties.
\Vhat flag would these ships fly? \Vould it not be somewhat inconsistent
with the concept of neutrality for a ship ,,,ith an official commission to be
incorporated in the navy of one of the belligerents? It seemed to us suffi
cient to have these vessels, which are primarily under the control of the
Government from which they have received their commissions, subjected to
the authority of the belligerents to the extent provided in Article 4.
Certain members of the Commission believe that these reasons have retained
all their force. They feel that the text of Article 11 of the Convention of 1906
is not sufficient to invalidate them. A neutral ambulance wishing to assist in the
hospital service of a belligerent must by the very nature of the circumstances be
incorporated in that service; it is hard to imagine its being free from control
within the lines of the belligerent who must be responsible to his adversary for
its acts and who should consequently have authority over it. The case seems
to be different for a neutral hospital ship, as it operates on the open sea where
it enjoys an independence of action which an ambulance cannot possess. It is
further said that a neutral hospital ship may intend to help one belligerent no
more than the other, but may proceed to the vicinity of the naval operations ready
to assist both parties, and that this presents no inconvenience because belligerents
have means at their disposal to prevent any abuses that might accompany the
charitable assistance.
This reasoning did not convince the majority of the Commission, which voted
ia favor of modifying Article 3, so as to bring it into accord with Article 11
of the Convention of 1906. Military considerations, it is said, require this pro
vision, in that if independent action were allowed the neutral hospital ship, a
way would be open to serious abuses which Article 4 does not contemplate and
could not check.
This is the reason why the Commission proposes a modification of Article
3, to conform to the Convention of 1906. This Article 3 refers solely to the
obligation for the neutral hospital ship to place itself at the service (hospital
service, of course) of one of the belligerents. Paragraph 4 of the new Article
5 makes the logical application of this provision respecting the flag to be flown
by the neutral ship so employed. It is worth while to note that the text there
is not, whatever may be said, in perfect harmony with Article 11 of the Con
vention of 1906, in accordance with which a neutral ambulance displays t,ro
flags - that of the Geneva Convention and that of the belligerent - for the new
paragraph of the fifth article provides that the ship shall carry three flags - the
flag of the Geneva Convention, its own national flag, and besides, the flag of the
belligerent displayed at the mainmast. \Ve know of no precedent to this effect.
The text proposed by the German delegation has been changed, because it was
thought unnecessary to require that the hospital ship place itself in the service of
tlze belligerent .. it is enough that it place itself IIl1der its cOlltrol.
Article 4 is not changed. It seems to have provided the belligerents with
sufficient powers to prevent abuses.
Article 5 is retained for the most part. Its purpose is to indicate how
hospital ships shall make themselves recognizable.
A modification of the fourth paragraph and the addition of two new para
graphs are to be noted.
The modification has been explained above in connection with the status
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created by the draft for neutral hospital ships. If the plan adopted by the
Commission be not retained by the Conference, it would be necessary to return
to the text of the Convention of 1899.
[73 J The new paragraph 5 is intended to apply the provision of. Article 21,
paraRraph 2. of the Convention 'of .1906, to th~ matter. of which we tr~at.
That proyision reads as follows: "Samtary formatIOns 'w/llell ha've fallcn 1I1to
the power of the enemy shall fly n~ ot~er flag t.han .that. of th~ Re(~ Cr?ss so
long as they continue in that situatIOn.
!he situatIOn I.S not Identical 111 the
case of a hospital ship, ,vhich would not, It .seen~s, fall mto the ~ozC'c: ~f the
enemy in the same way as an ambulance, which, m pomt ~f fa~t, IS wlthm .the
lines of the enemy and more or less liable to be confused wlth.I11S OWl: orgamza
tion. The provision was intended to apply to the case of ships defallled under
the terms of Article 4, paragraph 5, and the wording of the German amendment
was accordingly slightly changed. The rule found in Article 5, parag:aph 5.. new,
has a very wide application and comprises all cases. If the hospital ship of
a belligerent is detained by the adversary, it hauls down its national flag and
only retains the flag of the Red Cross. In the case of a neutral hospital ship
it hauls down the flag of the belligerent into whose service it entered but not
its own national flag.
The other new paragraph, the sixth, regulates the distinctive marks to be
used to make the hospital ships recognizable at night. The German delegation
proposed the following provision: "As a distinguishing mark, all hospital ships
shall carry during the night three lights - green, white, green - placed vertically,
one above the other, and at least three meters apart." It was objected that this
provision seemed imperative in character, whereas a hospital ship accompanying a
squadron cannot be required to reveal its presence to the enemy. It should be free
to do so or not, subject to the risk of being attacked if its character is not apparent.
It was further objected that other ships might make an improper use of the lights
in order to effect their escape. The Commission adopted a text which meets
these objections: it is incumbent upon the ships which wish to ensure by night
the freedom from interference to which they are entitled, to take, with the
assent of the military authorities, the necessary measures to secure their recogni
tion - in other words, they must see to it that their special painting, as indicated in
paragraphs 1 to 3 of the same article, shows distinctly. This seems to be possi
ble and does not allow the abuses to which lights might give rise.
The new article 6 is based upon Article 23 of the Convention of 1906. It
can give rise to no difficulty.
Article 7, which is new, provides for a situation analoO'ous to that covered
?y Articles 6 and 15 of the Convention of 1906, but rare; nowadays, at least,
111 naval warfare than in war on land.
A slight misunderstanding arose with
regard to t~e amendment of the German delegation, which read: (( Durillg the
fight the sick. wa~?s on board the war vessels shall be respected and spared
At first only fights at a distance were thought of, as these
as far as pOSSible.
are by far the more frequent, and naturally it was hard to understand how durinO'
stich fights the sick wards could be respected. But the provision refers to :
~ght on boa:d. which makes it perfectly comprehensible. A slight modification
111 the p?ras1l1~ of the amendment sufficed to dispel this obscurity.
Article 8 IS new.
The pri~ciple laid down in the first paragraph is borrowed from Article 7 of
the Convention of 1906, and is self-evident.
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The second paragraph is drawn from Article 8 of the Convention of 1906,
but it has not seemed necessary to reproduce all the provisions of that article.
The staffs of the hospital ships and the sick wards of men-of-war may be armed,
either for maintaining order on board or for protecting the sick and
174] wounded. This fact is not a sufficient reason for withdrawing protection, as
long as the arms are used only for the purposes indicated. For a similar
reason, the commissioner put on board a hospital ship by a belligerent, in con
formity with section 5 of Article 4, should not be made prisoner of war if he
falls into the power of a cruiser of the country to which the hospital ship be
longs upon which he is found. His presence is explained, like that of the picket
guarding sick quarters, by the necessity of permitting a ship to fulfill its chari
table mission; this justifies the exemption from captivity in both cases.
The German delegation had provided for the case in which t, the hospital
ship is armed with pieces of light ordnance to guard against the dangers of
navigation, and more particularly as a protection against any act of piracy." A
discussion took place in the drafting committee in regard to the ordnance which
a hospital ship might carry, and the opinion which finally prevailed was that
arming the ship is by no means necessary. l\'1erchant ships are not armed and do
not run greater risks. Of course, it would be permissible to have a cannon
on board for the purpose of signaling.
The delegation of the Netherlands had proposed to offer explanations on
the subject of wireless telegraphy apparatus on board. After discussion, the
majority of the Commission felt that the presence of such an outfit was not in
itself a sufficient ground for withdrawing protection. A hospital ship may have
to communicate with its own squadron or with land in order to carry out its
mISSIOn. It is not every use of radio-telegraphic apparatus but only certain
uses which may be considered illicit, and it is well to recall here Article 4, para
graph 2, by which the Governments undertake not to use hospital ships for any
military purpose. The execution of such a provision, like many others, de
pends upon the good faith of the belligerents. Moreover, the provisions of
Article 4 will allow commanders of men-of-war to take the measures necessary to
prevent abuses; a commissioner can supervise the use of the wireless; in case of
need the transmitting apparatus may be temporarily removed.
Article 9 is, as a whole, new, although it contains the substance of Article
6 of the Convention of 1899.
According to paragraph 1 belligerents may appeal to the charity of neutral
merchant ships to take on board and tend the wounded or sick. This provision
is based upon Article 5 of the Convention of 1906; it is specified that the as
sistance of the neutral ships is entirely voluntary, and the text of the German
amendment C' belligerents may ask ") was altered to avoid ambiguity.
Paragraph 2 regulates the status of vessels which respond to this appeal, and
also those which have of their own accord rescued wounded, sick, or ship
wrecked men. (The position of the individuals found on board will be ex
amined further on.) It is said that these vessels shall enjoy special protection
and certain immunities. These expressions, borrowed from the Convention of
1906 (Article 5), have been criticized for their undeniable vagueness. It is
hardly possible to proceed otherwise, as everything depends upon circumstance.
A war-ship may appeal to a ship perhaps far off, promising, for example, not
to search it. It is evident that the advantages of the immunities do not hold
the place here that they do on land, where the inhabitants to whom an appeal is
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made are exposed to a series of rigorous measure~ on the pa~t of the invader or
all it is a question of good faIth. A belbgerent should keep
Above
occupan t.
,
. .
d h
t I
to the promise which he has made in order to obtain a serVIce, .an t e ~eu r~
ought not to be enabled by a show of zeal to. escape the fisk to. whIch hIs
17S] conduct may have rendered him liable. It IS, however, certain, on ~he
one hand, that the vessels in question may not be captured for carrymg
the shipwrecked, wounded, or sick of a bellige:ent, and, on the other ~and,
as is expressely stated by Article 6 of the ConventIOn of 1899, t~at they are !table
to capture for any violation of neutrality they may have commItted (contraband
of war, blockade running).
.
.
.
Article 10 reproduces Article 7 of the Conventio.n. of 1899,. wIth one umm
portant modification intended to harmonize the prOVISIOns relating to land and
naval war as regards the pay of the members of th<: hospital staff tem~orarily
detained by the enemy.l It is needless to add that, 111 naval as well ~s 111 l~nd
warfare, the official personnel only is concerned, the personnel of a rehef socIety
not being entitled to receive pay.
Article 11 corresponds to Article 8 of the Convention of 1899, which it
completes to harmonize with Article 1, paragraph 1, of the Geneva Convention.
Article 12 is new; it corresponds to an amendment presented by the German
delegation 2 but makes the provision general. \Ve do not think that the rule is
new; if the formula is not written into the Convention of 1899, the spirit of that
Convention is clear. It is an important point upon which there should be no
uncertainty.
When a belligerent cruiser meets with a military hospital boat, a hospital
ship, or a merchant ship, it has the right, either by virtue of Article 4 of the
Convention or by virtue of the common law of nations, to visit them whatever
their nationality. If it finds shipwrecked, wounded, or sick men on board
it has the right to have them delivered up to it, because they are its prisoners, as
stated in Article 9 of the Convention of 1899, which is reproduced in Article 14
of our draft. \Ve have here but the application of a general principle, by vir
tue of which the combatants of a belligerent w~o fall into the hands of the
adversary thereby become its prisoners. Obviously, it will not always be to the
interest of the belligerent to make use of this right. Often it will be to his ad
vantage to leave the wounded or sick where they are and not to take charge of
them. But, in some cases, it will be indispensable not to allow wounded or sick
to go free who are still in condition to render great services to their country; this
is easily seen in regard to shipwrecked men who are in good health. It has
been said that it would be inhuman to compel a neutral vessel to hand over the
wounded whom it had charitably picked up. To overcome this objection, it is
only necessary to consider what would be the situation were there no Convention.
The positive law of nations would permit not only the capture of the combatants
found on board a neutral vessel, but even the seizure and confiscation of the
vessel as having rend.ered umleutral service. Moreover, if shipwrecked men, for
example, were permItted to escape captivity by the mere fact of their having
be~n taken. on ~oard a neutral vessel, the belligerents would disregard the
phll~nthroplc .actlOn of t.h~ neutrals the moment such action might result in
caUS111g .them Irreparable 111Jury. Humanity would not gain by this.
It IS well to add that Article 12 of the draft shows by limitation what a
1 Cf. Article 13 of
2 Third paragraph

the Convention of 1906
under Article 6.
.
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belligerent cruiser may do in regard to neutral merchantmen; it cannot divert
them from their course or compel them to proceed on a certain route. Article
4 of the Convention of 1899, preserved by this draft, gives such a right only as
against vessels speciaIly devoted to hospital service, which must bear the
[76] consequences attendant upon the particular role assigned them. Nothing
of the kind could be imposed upon such merchant vessels as may occa
sionally be willing to aid in a charitable work. There can be no argument
against Article 9 of the 1899 Convention, which we propose to retain as Article
14, because this article does not relate to vessels, but only ti'rats of the sick and
wounded.
Article 13, proposed by the French delegation, is new; it fills a gap in the
Convention of 1899 and can cause no difficulty.l This case arose during the recent
war, and was decided, after some hesitation, in accordance with the idea in our
draft. The sick, wounded, or shipwrecked picked up by a neutral war-ship are
in exactly the same situation as that of combatants who take refuge in neutral
territory. They are not handed over to their enemy, but they must be detained.
Article 14 simply reproduces Article 9 of the Convention. Certain amend
ments proposed by the German delegation and the delegation of the Netherlands
were withdrawn by reason of the restoration of Article 10 of the Convention.
The scope of Article 14 has been determined by the considerations expressed
above in regard to Article 12; it has to do only with the disposition of individuals,
not of vessels, which are provided for elsewhere.
Article 15 is merely a reproduction of Article 10 of the Convention, which,
for special reasons having nothing to do with the principle of the article, had not
been ratified. Its restoration was agreed to, upon the proposal of the French
delegation,2 without any difficulty. The case contemplated was where war vessels
disembark wounded or sick in a neutral port and thus gain liberty of action.
There might be some question whether the neutral does not lend assistance incon
sistent with neutrality, and might not be held responsible to the other belligerent.
The proposed solution, however, seemed to take sufficient account of the respective
interests. It was remarked that Article 15 seems to impose quite a heavy burden
upon the neutral State, since it could not answer in all cases for the escape
of the interned men. Would it not be sufficient to say, as in Article 13, that it
is to take measures to this end? It was replied that the difference in the wording
of the two articles is explained by the difference in circumstances. The com
mander of the neutral war-ship "\vho has picked up wounded or sick cannot keep
the individuals which he has so picked up; it is otherwise with the authorities of
a neutral country. Only it is understood that all that can be demanded of the
authorities of the neutral country is not to be negligent; liability presupposes fault.
If a neutral merchant vessel which has casually picked up wounded or sick,
even shipwrecked men, arrives in a neutral port without having met a cruiser
and without having entered into any agreement, the individuals which it disem
barks do not come under the provision; they are free.
Article 16 is new; it is borrowed from the Convention of 1906 (Article 3).
I t has been thought strange that the words " burial" and" cremation" were kept,
as, naturally, they will not often be applicable in the case of naval operations. But
it must be remembered that an engagement may tak~ place near the coast and that
the provision applies to the individuals who may be on land.
1
2

Vol. iii, Third Commission, annex 41.
Ibid., annex 42.
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Article 17 is new. It corresponds to Article 4 of the Convention of 1906.
Article 18 is the same as Article 11 of the Convention of 1899.
[77] Article 19 is new and corresponds to Article 25. of the Convention of. 1906.
Article 20, which is new, and corresponds to Arttcle 26 of the ConventIOn of
1906, we consider very important. The best of rules becomes a dead letter if steps
are not taken in advance to bring it to the knowledge of those who will haye to
apply them. Especially will the personnel on board hospital ships often be called
upon to perform some very delicate mission. They must be convinced of the
necessity of not taking advantage of the immunities they enjoy in order to
commit belligerent acts; this would ruin the Convention and all the humanitarian
work of the two Peace Conferences.
Article 21 is new. It corresponds to Articles 27 and 28 of the Convention
of 1906, and has given rise to no difficulty.
Article 22 is new. It presents no difficulties. In the case of military opera
tions taking place at the same time on land and sea, the new Convention must be
applied to the forces afloat, and the Convention of 1906 to the forces operating on
land.
Article 23 is a reproduction of Article 12 of the Convention of 1899.
Article 24 is a reproduction of Article 13 of the Convention of 1899, changing
only the date of the Geneva Convention.
Article 25 is new, and corresponds to Article 31 of the Convention of 1906.
The Convention based on the draft we submit to you is to supersede the Con
vention of 1899 as between those Powers which shall have signed and ratified it.
"Where two Powers are parties to the Convention of 1899, and only one of them
a party to the new Convention, the Convention of 1899 will necessarily continue
to govern their relations.
Article 26 is a reproduction of Article 14 of the Convention of 1899.
Such is the project which we submit for your approval. It is a modest work,
in which we have been guided by our predecessors of 1899 and 1906. \Ve never
theless consider it very useful, and we think that the enactment of the project into
a diplomatic convention would constitute an important step in the direction of the
codification of the law of nations.

Annex B
Text of the Hague Convention of Julv
29, 1899, for the Adaptation to Mari
time Warfare of the Principles of the
Geneva Convention of August 22

1864

.,

ARTICLE

1

Mili~.ry hospital ships, that ~s

to say,
SIpS const:ucted or asslgne~ by
[78] S.tates specJ~l1y and solely Wlt~ a
vIew to assIst the wounded SIck

Third Commission.
Text proposed to the Conference bv the
Pr~ject of Co.,:vention for the Adapta
tl?n to M antzme TVarfare of the Prin
"cxples of the Geneva Convention of
july 6, 1906
ARTICLE

11

Military hospital ships, that is to say,
ships constructed or assi ned b States
specially and solely with ~ view ~o assist
the wounded . k d h'
1 [This article is identical with the corresponding article' ~:Cth:~89~ ~:~;:~:~\,:~j the
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and shipwrecked, the names of which
have been communicated to the bellig
erent Powers at the commencement or
during the course of hostilities, and in
any case before they are employed, shall
be respected and cannot be captured
while hostilities last.
These ships, moreover, are not on the
same footing as men-of-war as regards
their stay in a neutral port.

names of which have been communi
cated to the belligerent Powers at the
commencement or during the course of
hostilities, and in any case bdore they
are employed, shall be respected and
cannot be captured while hostilities
last.
These ships, moreover, are not on the
same footing as men-of-war as regards
their stay in a neutral port.

ARTICLE 2
Hospital ships, equipped wholly or in
part at the expense of private indi
viduals or officially recognized relief
societies, shall likewise be respected and
exempt from capture, if the belligerent
Power to whom they belong has given
them an official commission and has
notified their names to the hostile Power
at the commencement of or during hos
tilities, and in any case before they are
employed.
These ships shall be provided with a
certificate from the competent authori
ties, declaring that they had been under
their control while fitting out and on
final departure.

ARTICLE 21

3
Hospital ships, equipped wholly or in
part at the expense of private individu
als or officially recognized societies of
neutral countries, shall be respected and
exempt from capture, if the neutral
Power to whom they belong has given
them an official commission and has
notified their names to the belligerent
Powers at the commencement of or dur
ing hostilities, and in any case before
they are employed.
ARTICLE

4
The ships mentioned in Articles 1, 2,
and 3 shall afford relief and assistance
to the wounded, sick, and shipwrecked
of the belligerents without distinction
of nationality.
[79] The Governments undhtake not
ARTICLE

1
2

Hospital ships, equipped wholly or in
part at the expense of private indi
viduals or officially recognized relief
societies, shall likewise be respected and
exempt from capture, if the belligerent
Power to whom they belong has given
them an official commission and has
notified their names to the hostile Power
at the commencement of or during hos
tilities, and in any case before they are
employed.
These ships shall be provided with a
certificate from the competent authori
ties, declaring that they had been under
their control ,vhile fitting out and on
final departure.

3
Hospital ships, equipped wholly or in
part at the expense of private individu
als or officially recognized societies of
neutral countries, shall be respected and
exempt from capture, on condition that
they are placed under the control of one
of the belligerents, with the previous
consent of their own Government and
with the authorization of the belligerent
himself, and that the latter has notified
their names to his adversary at the com
mencement of or during hostilities, and
in any case before they are employed.
ARTICLE

ARTICLE

42

The ships mentioned in Articles 1, 2,
and 3 shall afford relief and assistance
to the wounded, sick, and shipwrecked
of the belligerents without distinction
of nationality.
The Governments undertake not to

[This article is identical with the corresponding article of the 1899 Convention.]
[Identical with Article 4 of 1899.]
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to use these ships for any military pur
pose.
These ships must in nowise hamper
the movements of the combatants.
During and after an engagement they
will act at their own risk and peril.
The belligerents will have the right to
control and search them; they can re
fuse to help them, order them off, make
them take a certain course, and put a
commissioner on board; they can even
detain them, if important circumstances
require it.
As far as possible the belligerents
shall enter in the log of the hospital
ships the orders which they give them.
ARTICLE

use these ships for any military pur
pose.
These ships must in nowise hamper
the movements of the combatants.
During and after an engagement they
will act at their own risk and peril.
The belligerents will have the right to
control and search them; they can re
fuse to help them, order them off, make
them take a certain course, and put a
commissioner on board; they can even
detain them, if important circumstances
require it.
As far as possible the belligerents
shall enter in the log of the hospital
ships the orders which they give them.

5

lIilitary hospital ships shall be dis
tinguished by being painted white out
side with a horizontal band of green
about a meter and a half in breadth.
.
The ships mentioned in Articles 2 and
3 shall be distinguished by being painted
white outside with a horizontal band of
red about a meter and a half in breadth.
The boats of the ships above men
tioned, as also small craft which may
be used for hospital work, shall be dis
tinguished by similar painting.
All hospital ships shall make them
selves known by hoisting, with their na
tional flag, the white fla rr with a red
cross provided by the Ge~eva Conven
tion.

ARTICLE

5

Military hospital ships shall be dis
tinguished by being painted white out
side with a horizontal band of green
about a meter and a half in breadth.
The ships mentioned in Articles 2 and
3 shall be distinguished by being painted
white outside with a horizontal band of
red about a meter and a half in breadth.
The boats of the ships above men
tioned, as also small craft which may be
used for hospital work, shall be distin
guished by similar painting.
All hospital ships shall make them
selves known by hoisting, with their
national flag, the wLite flag with a red
cross provided by the Geneva Conven
tion/ and further, if they belong to a
neutral State, by flying at the mainmast
the national flag of the belligerent under
whose control they are placed.
Hospital ships which, in the terms of
Article 4, are detained by the enemy,
must haul down the national flag of the
belligere~t to whom they belong.
The ships and boats above mentioned
which wish to ensure by night the free
:Ion: from interference to which they are
entitled, must, subject to the assent of
!he belligerent they are accompany
mg, take the necessary measures to
ren.der their special painting sufficiently
plam. .

.

[80]
The
1

[Identical to this point with Article 5 of 1899.]

ARTICLE 6 (new)
distinguishing signs

referred
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!o it; Article 5 can only be used, whether
111 h.me. of .peace or w~r, for protecting
or mdIcatmg the ShIPS therein men
tioned.
ARTICLE

7 (new)

In the case of a fight on board a war
ship, the sick wards shall be respected
and spared as far as possible.
The said sick wards and the materiel
belonging to them remain subject to the
laws of war; they cannot, however, be
used for any purpose other than that for
which they were originally intended, so
long as they are required for the sick
and wounded.
The commander, however, into whose
power they have fallen may apply them
t? other ~urpo.ses, if the military situa
tIon reqUIres It, after seeing that the
sick and wounded on board are prop
erly provided for.
ARTICLE

8 (new)

Hospital ships and sick wards of ves
sels are no longer entitled to protection
if they are employed for the purpose of
injuring the enemy.
The fact of the staff of the said ships
and sick wards being armed for main
taining order and for defending the sick
and \vounded, and the presence of wire
less telegraphy apparatus on board, is
not a sufficient reason for withdrawing
protection.
ARTICLE

6

Neutral merchantmen, yachts, or ves
sels, having, or taking on board, sick,
wounded, or shipwrecked of the bel
ligerents, cannot be captured for so do
ing, but they are liable to capture for
any violation of neutrality they may
have committed.

9
Belligerents may appeal to the charity
of the commanders of neutral merchant
ships, yachts, or boats to take on board
and tend the sick and wounded.
Vessels responding to this appeal, and
also vessels which have of their own ac
cord rescued sick, wounded, or ship
wrecked men, shall enjoy special pro
tection and certain immunities. In no
case can they be captured for having
such persons on board, but, apart from
special undertakings that have been
made to them, they remain liable to cap
ture for any violations of neutrality they
may have committed.
ARTICLE
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ARTICLE 7
The religious, medical, and hospital
staff of any captured ship is inviolable,
and its members cannot be made prison
ers of war. On leaving the ship they
take with them the objects and surgical
instruments which are their own private
property.
This staff shall continue to discharge
its duties while necessary, and can af
terwards leave when the commander in
chief considers it possible.
[81] The belligerents must guarantee
to the said staff when it has fallen
into their hands 1 the enjoyment of
their salaries intact.

ARTICLE 10
The religious, medical, and hospital
staff of any captured ship is inviolable,
and its members cannot be made prison
ers of war. On leaving the ship they
take with them the objects and surgical
instruments which are their own private
property.
This staff shall continue to discharge
its duties whik necessary, and can af
terwards leave when the commander in
chief considers it possible.
The belligerents must guarantee to
the said staff when it has fallen into
their hands 1 the same allowances and
pay which are given to the staff of cor-'
responding rank in their own navy.

8
Sailors and soldiers on board when
sick or wounded, to whatever nation
they belong, shall be protected and
tended by the captors.

11
Sailors and soldiers on board when
sick or wounded, as well as other per
sons officially attached ·to fleets or
armies, to whatever nation they belong,
shall be respected and tended by the
captors.

ARTICLE

ARTICLE

12 (new)
Any war-ship belonging to a belliger
ent may demand that sick, wounded, or
s~ipwre~ked men. on board military hos
pItal ShIPS, hospItal ships belonging to
relief societi~s or to private individuals,
merchant shIps, yachts, or boats, what
ever the nationality of these vessels,
should be handed over.
ARTICLE

13 (new)
If sick, wounded, or shipwrecked per
sons are taken on board a neutral war
ship, meas?res must be taken that they
do not agal11 take part in the operations
of the war.
ARTICLE

ARTICLE 9
The shipwre~ked, w~)Unded, or sick of
one of the bellIgerents who fall into the
power of the other, are prisoners of
;var. T~e captor must decide, accord
mg to cIrcumstances, whether to keep
them, send them to a port of his Own
country, to a neutral port, or even to an

ARTICLE 142

The shipwrecked, wounded or sick of
one of the belligerents who f;ll into the
power of the other, are prisoners of
:-v ar. T~e captor must decide, accord
mg to CIrcumstances, whether to keep
them, send them to a port of his own
country, to a neutral port, or even to an

~ [Th~se ar.ticle~ are th~IS far ,identica1.]
[ThIS article IS Identical WIth the corresponding article of the 1899 Convention.]
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enemy port. In this last case, prisoners
thus repatriated cannot serve again
while the war lasts.

10
(Not ratified)
The shipwrecked, wounded, or sick
who are landed at a neutral port, with
the consent of the local authorities,
must, unless an arrangement is made to
the contrarv between the neutral State
and the belligerent States, be guarded
bv the neutral State so as to prevent
their again taking part in the operations
of the war.
The expenses of tending them in hos
pital and interning them shall be
[82] borne by the State to which the
shipwrecked, sick, or wounded
belong.
ARTICLE

enemy port. In this last case, prisoners
thus repatriated cannot serve again
while the war lasts.
ARTICLE

15 1

The shipwrecked, wounded, or sick
who are landed at a neutral port, with
the consent of the local authorities
must, unless an arrangement is made t~
the contrary between the neutral State
and the belligerent States, be guarded by
the neutral State so as to prevent their
again taking part in the operations of
the war.
The expenses of tending them in hos
pital and interning them shall be borne
by the State to which the shipwrecked,
sick, or wounded belong.
ARTICLE. 16 (lle'w)
After every engagement, the two bel
igerents, so far as military interests per
mit, shall take steps to look for the
shipwrecked, sick, and wounded, and to
protect them, as well as the dead,
against pillage and ill-treatment.
They shall see that the burial, whether
by land or sea, or cremation of the dead
shall be preceded by a careful examina
tion of the corpse.

17 (new)
Each belligerent shall send, as early
as possible, to the authorities of their
country, navy, or army the military
marks or documents of identity found
on the dead and the description of the
sick and wounded picked up by him.
The belligerents shall keep each other
informed as to internments and trans
fers as well as to the admissions into
hospital and deaths which have occurred
among the sick and wounded in their
hands. They shall collect all the ob
jects of personal use, valuables, letters,
etc., which are found in the captured
ships, or which have been left by the
sick or wounded who died in hospital,
in order to have them forwarded to the
persons concerned by the authorities of
their own country.
ARTICLE

1

[This article is identical with the corresponding article of the 1899 Convention.]
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ARTICLE

111

The rules contained in the above
articles are binding only on the contract
ing Powers, in case of war between two
or more of them.
The said rules shall cease to be bind
ing from the time when, in a war be
tween the contracting Powers, one of
the belligerents is joined by a non-con
tracting Power.

18 1
The rules contained in the above arti
cles are binding on the contracting
Powers, in case of war between two or
more of them.
The said rules shall cease to be bind
ing f rom the time w hen, in a war be
tween the contracting Powers, one of
the belligerents is joined by a non-con
tracting Power.
ARTICLE

19 (new)
The commanders in chief of the bel
ligerent fleets must see that the above
ar:ticles are properly carried out; the)
will have also to see to cases not covered
thereby, in accordance with the instruc
tions of their respective Governments
a!ld in conformity with the general prin
Ciples of the present Convention.
ARTICLE

20 (new)
The signatory Powers shall take the
nece~s~ry measures for bringing the
prOVISIOns of the present Convention to
the knowledge of their naval forces
and especially of the members entitled
thereunder to immunity, and for making
them known to the public.
ARTICLE

21 (new)
The signatory Powers likewise under
tak.e to enact or to propose to their
legislatures, if their criminal laws are
inadeguat~, t~1e measures necessary for
checkmg m time of war individual acts
of pilla~e and ill-treatment in respect
to the Sick and wounded in the fleet as
well as for. punishing, as an unjustifi
able, adoptlo? of military insignia,
the unauthorized use of the distinc
tive marks mentioned in Article 5 by
vessels not protected by the present
Convention.
They will communicate to each other
through the Netherland Government'
the enactments for preventing such act~
at .the !atest within five years of the
ratificatIOn of the present Convention.
ARTICLE

[831

•

In

1 [These articles are identical
18 of the 1907 draft
b
.
the General Drafting Committe~. Article
See post, p. 338 [344].
was su sequently modified
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ARTICLE 22 (new)
In the case of operations of war be
tween the land and sea forces of bel
ligerents, the provisions of the present
Convention do not apply except between
the forces actually on board ship.

12
The present Convention shall be rati
fied as soon as possible.
The ratifications shall be deposited at
The Hague.
On the receipt of each ratification a
proces-verbal shall be drawn up, a copy
of which, duly certified, shall be sent
through the diplomatic channel to all
the contracting Powers.

23 1
The present Convention shall be rati
fied as soon as possible.
The ratification shall be deposited at
The Hague.
On the receipt of each ratification a
proces verbal shall be drawn up, a copy
of which, duly certified, shall be sent
through the diplomatic channel to all the
contracting Powers.

13
N on-signatory Powers which have ac
cepted the Geneva Convention of Au
gust 22, 1864, may adhere to the present
Convention.
For this purpose they must make their
adhesion known to the contracting
Powers by means of a written notifica
tion addressed to the Netherland Gov
ernment, and by it communicated to all
the other contracting Powers.

Non-signatory Powers which have ac
cepted the Geneva Convention of July 6,
1906, may adhere to the present Con
vention.
For this purpose they must make their
adhesion known to the contracting
Powers by means of a written notifica
tion addressed to the Netherland Gov
ernment, and by it communicated to all
the other contracting Powers.

ARTICLE

ARTICLE

ARTICLE

ARTICLE 241

ARTICLE 2S (new)
The present Convention, duly ratified,
shall replace as between contracting
States, the Convention of July 29, 1899.
The Convention of 1899 remains in
force as between the Powers which
signed it but which do not also ratify
the present Convention.
ARTICLE

14

In the event of one of the high con
tracting parties denouncing the present
Convention, such denunciation shall not
take effect until a year after the notifi
cation made in writing to the
[84] Netherland Government, and
forthwith communicated by it to
all the other contracting Powers.
This denunciation shall have effect
only in regard to the notifying Power.

26 1
In the event of one of the high con
tracting parties denouncing the present
Convention, such denunciation shall not
take effect until a year after the notifi
cation made in writing to the Nether
land Government, ann forthwith com
municated by it to all the other con
tracting Powers.
This denunciation shall have effect
only in regard to the notifying Power.
ARTICLE

1 [These articles, which follow the wording of the 1899 Convention, were redrafted in
the General Drafting Committee, post, p. 338 [344].
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In faith of which the respective
plenipotentiaries have signed the pres
ent Convention and have affixed their
seals thereto.
Done at The Hague, July 29, 1899, in
a single original, which shall remain de
posited in the archives of the N ether
land Government, and copies of which,
duly certified, shall be sent through the
diplomatic channel to the contracting
Powers.

In faith of which the respective
plenipotentiaries have signed the present
Convention and have affixed their seals
thereto.
Done at The Hague . . . in a single
original, which shall remain deposited
in the archives of the Netherland Gov
ernment, and copies of which, duly
certified, shall be sent through the
diplomatic channel to the contracting
Powers.
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FOURTH PLENARY MEETING
AUGUST 17, 1907

His Excellency nIr. Nelidow presiding.
The meeting opens at 3 o'clock.
The minutes of the plenary meeting of July 20 are adopted.
The President: Gentlemen, since the last meeting I have received from the
delegation of Uruguay a notification to the effect that it adhered, in the name of
its Government, to the Convention relative to the application of the Geneva Con
vention to maritime warfare.
The British delegation has notified me that it withdrew the reservation formu
lated by it in the preceding meeting upon Article 12 of the same Convention.
The Ottoman delegation has done likewise for Article 15, upon which it had
renewed the reservations made in 1899 for Article 10 of the Convention of that
date.
The Conference takes pleasure in recording the adhesion of the Government
of Uruguay and of the withdrawal of the British and Ottoman reservations relat
ing to the Convention voted upon in our preceding plenary meeting.
Our first business on the agenda is the examination of the report of the
Second Commission on the amendments proposed to the regulations of 1899 re
specting the laws and customs of war on land. 1 I regret that the eminent presi
dent of this Commission, his Excellency Mr. BEERNAERT, is not here to receive
the expression of our gratitude for the conscientious work done on this subject
under his able and experienced direction by the Commission and its reporter, to
whom I must address our sincere thanks. As you have had occasion to study this
report,2 gentlemen, it seems to me useless to read it. vVe shall proceed to the
reading of the articles which have been modified or added, and if anyone has
reservations or declarations to make on the subject of any of them, I ask him to
formulate them and to have them communicated to me in writing, after which we
shall vote upon the whole.
The flqor is given to the Reporter, General Baron GIESL VON GIESLINGEN.
Major General Baron Giesl von Gieslingen reads the text of the amend
ments proposed to the Conference by the Second Commission and referring
[86] to the Regulations respecting the laws and customs of war on land, annexed
to the Convention of July 29. 1899. 3
Articles 2, 5,6, 14, 17, 22a, 23, 25, 27 are accepted without discussion.
1 For. the debates on the matter, see vol. iii, minutes of the first two meetings of the
Second Commission and the first four meetings of its first subcommission.
2 Annex A to these minutes.
8 Annex B to these minutes.
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His Excellency Baron Marschall von Bieberstein makes the following
.
._
declaration upon Article 44a:
The German delegation cannot accept Ar~lcle 44a, an~ I permit .myselt
to say several words in explanation of our negatIve vote. ArtIcle 22a, which has
been inserted in the German proposal states:
It is forbidden to c·ompel ressortissants of the hostile party to ta~e part
in the operations of war directed against their own country, even If they
were enrolled in its service before the commencement of the war.
It is recoanized that the words" to take part in the military operations" are
liable to a different interpretation. But a specification seems to us impossible.
In the effort to specify the acts which would be illegal according to Article 22a,
as Article 44a endeavors to do, the risk is run of placing an excessive restraint
upon the liberty of military acts or of arriving at an interpretation which, accord
in!:?; to the adage a qui dicit de UJlO, llcgat dc altro JJ would regard as permissible
all acts not expressly forbidden by the Convention. \Ye wish neither the one nor
the other. In any case, we could not accept an interpretation \vhich, put into
practice, might weaken considerably the humane and civilizing design which in
spired us in proposing Article 22a. It is for these reasons that we shall vote
against Article 44a.
His Excellency Mr. Merey von Kapos-Mere: The delegation of Austria
Hungary, having accepted the new Article 22a on condition that Article 44 of the
Convention now in force be maintained as it is, can not consent to the Article 44a,
proposed by the Second Commission.
His Excellency Mr. Tcharykow: The delegation of 1\1ontenegro has the
honor to declare that having accepted the new Article 22a, proposed by the dele
gation of Germany, in the place of Article 44 of the existing Regulations of 1899,
it makes reservations on the subject of the new wording of the said Article 44a.
His Excellency Mr. Martens: The delegation of Russia has the honor to
declare that having accepted the new Article 22a, proposed by the delegation of
Germany, in the place of Article 44 of the existing Regulations of 1899, it makes
reservations on the subject of the new wording of the said Article 44a.
His Excellency :rvIr. Beldiman: The delegation of Roumania has the honor
to declare that having accepted the new Article 22a, proposed by the delegation
of Germany, in the place of Article 44 of the existing Regulations of 1899, it
makes reservations on the subject of the new wording of the said Article 44a.
His Excellency 1\1r. Tsudzuki: The delegation of Japan reserves its de
cision on the new Article 44a until it knows what Powers have accepted it and
what majority it obtained.
General :Major Vinaroff: The delegation of Bulgaria has the honor to de
clare that .having accepted the new Article 22a, proposed by the dele~;:Jtion of
Germany, 111 the place of Article 44 of the existing Regulations of 1899, it makes
reservations on the subject of the new wording of the said Article 44a.
The President: The Conference records the reservations just expressed.
The Reporter resumes the reading of Articles 52 and 53 which are
[87J adopted without observation.
.
Upon the new article, relative to the indemnification for the violation
of the ~egulations respecting the laws and customs of war on land:
HIS Excellency Sir Edward Fry: The British delegation expects immediate
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instructions from its Government on this subject and reserves the privilege of stat
ing its opinion upon the question until later.
II is Excellency Rechid Bey: The Ottoman delegation makes reservations
on the subject of the provisions of the new article to be inserted in the amend
ments to the Regulations of 1899 respecting the laws and customs of war on land.
Vote is then taken on the whole of the amendments to the Regulations
respecting the laws and customs of ,yar on lanel, annexed to the Convention of
July 29, 1899, which under the reservations mentioned above, are unanimously
adopted.
Votillg for, 'Lcit/zall t reservatio/ls: United States of America, Argentine
Republic, Belgium, Bolivia, Brazil, Chile, China, Colombia, Cuba, Denmark,
Dominican Republic, Ecuador, Spain, France, Greece, Guatemala, Haiti, Italy,
Luxemburg, l\:Iexico, Nicaragua, Norway, Panama, Paraguay, Netherlands, Peru,
Persia, Portugal, Salvador, Serbia, Siam, Sweden, S\vitzerland, Uruguay, Ven
ezuela.
Voting for, Z('ith reservatiolls: Germany, Austria-Hungary, Bulgaria, Great
Britain, Japan, )'Iontenegro, Roumania, Russia, and Turkey.
The President: According to the order of the day, we have now to vote on
the renewal of the Declaration of 1899 prohibiting the launching of projectiles and
explosives from balloons. 1
Upon the invitation of the PRESIDE~T, the Reporter reads the draft of the
renewal of the Declaration of July 29, 1899, prohibiting the launching of projec
tiles and explosives from balloons. 2
His Excellency :Mr. Leon Bourgeois: The French delegation cannot sup
port the proposal for the renewal of the Declaration relating to balloons.
I t considers that the humanitary object is fully attained by the general pro
vision of the Regulations of 1899 on bombardment, especially since, upon our pro
posal, the words" by any means whatever" have been added to the prohibition
laid down in Article 25 of these Regulations.
The President: You have before you a British amendment. 3 It relates to
the duration of the renewal which, instead of being five years, is extende<1 to the
meeting of the next Conference.
His Excellency Sir Edward Fry: The British <1eIegation has the honor to
propose the following amendment:
In the first paragraph, substitute for the words U for a term of Ii/l'e 'years n
the words to the close of the Third Peaee Con/ermee."
[88] The President: I propose that the Conference vote upon the amendment
presented by the British delegation.
His Excellency :i\T r. Martens: The delegation of Russia intends to reserve
its vote upon this amendment.
His ExceIIency Mr. Tsudzuki: Owing to the lack of unanimity between the
great military Powers, the delegation of Japan sees no advantage to be gaine<1 by
pledging itself to several Powers, while with regard to others it would be forced
to continue to study and improve this means of warfare. It will therefore abstain
from voting on the question.
The President: I put to vote the amendment of the British delegation.
U

1 For the debates on the question, see vol. iii, minutes of the second meeting of the
Second Commission and those of the fifth meeting of the first subcommission.
2 Annex C to these minutes.
3 Annex D to these minutes.
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The vote is taken.
.
.
Voting for: United States of Am7r~ca, Belgiun:, Bolivia, Braztl, Bul~ar~a,
China, Colombia, Cuba, Denmark, DomInIcan Repubhc, Ecuador, Great BntaIn,
Greece, Guatemala, Haiti, Luxemburg, Nicaragua, Norway, Panama, Paraguay,
Netherlands, Portugal, Salvador, Serbia, Siam, Switzerland, T.urkey, Uruguay.
Voting against: Germany, Argentine Republic, Austna-Hungary, Italy,
Montenegro, Persia, Roumania, Russia.
.
Not 'voting: Chile, Spain, France, Japan, MexIco, Peru, Sweden, Venezuela.
The PRESIDENT: The result of the vote is as follows: 28 yeas, 8 nays and
8 not voting.
We shall now proceed to vote on the renewal of the Declaration of 1899 as it
is presented by the delegation of Belgium.
Voting for: United States of America, Austria-Hungary, Belgium, Bolivia,
Brazil, Bulgaria, China, Cuba, Denmark, Dominican Republic, Ecuador, Great
Britain, Greece, Guatemala, Haiti, Italy, Luxemburg, Nicaragua, Norway, Pan
ama, Paraguay, Netherlands, Portugal, Salvador, Serbia, Siam, Switzerland,
Turkey, Uruguay.
Voting against: Germany, Argentine Republic, Spain, France, :Montenegro,
Persia, Roumania, Russia.
Not voting; Chile, Colombia, Japan, Mexico, Peru, Sweden and Venezuela.
The result of the vote is as follows: 29 ayes, 8 nays and 7 not voting.
The PRESIDENT: The first delegate of- Great Britain reqnests the floor in
order to make a declaration regarding the adhesion of the British Government
to the Declarations of 1899 concerning the use of asphyxiating and deleteri
[89] ous gases and the use of bullets which expand or flatten easily in the human
body.l
His Excellency Sir EnwARD FRY is given the floor.
His Excellency Sir Edward Fry: In 1899, the Government of Her Britan
nic Majesty could not consent to adhere to the Declaration concerning the prohi
bition of the use of projectiles, the sole object of which is the diffusion of
asphyxiating and deleterious gases, and to the Declaration concerning the pro
hibition of the use of bullets which expand or flatten easily in the human body,
such as bullets with a hard envelope which does not entirely cover the core or is
pierced with incisions.
I am authorized to announce that my Government - animated with the desire
of giving, in so far as possible, a character of unanimity to these engagements
accepts the said Declarations in their entirety.
The President: The Conference accepts with the greatest pleasure the
declara~ions made by his Excellency Sir EDWARD FRY, in the name of the British
delegatIOn.
The PRESIDENT: \Ve shall now pass to the report of the Third Commission
which, directed by the indefatigable zeal and tact of his Excellency Count TOR
NIELLI, has aga.in reached the termination of an important subject on our pro
gram, that relative to the bombardment by naval forces of undefended towns vil
'
lages and dwellings. 2
1 !,e~ vol. iii,. t~e minutes of t~e fifth meeting of the first subcommission of the Second
Commlssl?n contam!ng the declaratIOns of the British and Portuguese delegations concerning
the a~heslOn of theIr Gover!1ments to the Declarations in question .
. Annex ~ to these m~nutes. F<?r ~he debates on the question, see vol. iii, minutes of
the th!r~ meetmg of the ThIrd CommIssIon and those of the fourth meeting of its first sub
commISSIOn..
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The Regulations recently drawn up on this subject will be read to you, article
by article, by the reporter, Mr. GEORGIOS STREIT, to whom I am happy to offer our
thanks; those who have reservations or declarations to make will kindly formulate
them. After this the Regulations in their entirety will be voted upon. 1
Mr. Georgios Streit reads the articles of the draft of the Regulations con
cerning the bombardment by naval forces in time of war, drawn up by the Third
Commission.
ARTICLE 1
J.Iis Excellency Baron Marschall von Bieberstein: The German delegation
makes reservations concerning the second paragraph of Article 1.
His Excellency Sir Edward Fry: The British delegation makes reserva
tions concerning the second paragraph of Article 1.
His Excellency l\Ir. Leon Bourgeois: The French delegation makes reserva
tions concerning the second paragraph of Article 1.
His ExceIlency )Ir. Lou Tseng-tsiang: The delegation of China makes
reservations concerning the second paragraph of Article l.
His Excellency lIr. Tsudzuki: The delegation of Japan cannot accept the
second paragraph of Article 1 for reasons which are indicated in the report of the
Third Commission and which express the opinion of the minority of this
Commission.
£90] His Excellency Mr. de Villa Urrutia: The delegation of Spain makes
reservations concerning the second paragraph of Article l.
The President: The reservations just expressed shall be recorded.
ARTICLE 2
His Excellency Mr. J. N. Leger: The delegation of Haiti accepts the first
two paragraphs of Article 2 but renews reservations concerning the third para
graph. Indeed it seems to it a very stringent rule that the presence, even unex
pected, in an undefended port of war-ships which the enemy might believe neces
sary to destroy, suffices to expose the town and its inhabitants to the effects of a
bombardment without previous warning and a period of grace.
The President: This reservation shall be recorded.
ARTICLE 3
His Excellency Mr. Domingo Gana: The delegation of Chile makes reserva
tions on the subject of Article 3.
The President: This reservation shall be recorded.
The other articles give rise to no remarks.
The PRESIDENT: vVe shall now proceed to the vote on the whole of the
Regulations.
Voting for, without reservations: United States of America, Argentine Re
public, Austria-Hungary, Belgium, Bolivia, Brazil, Bulgaria, Chile, Colombia,
Cuba, Denmark, Dominican Republic, Ecuador, Greece, Guatemala, Italy, Lux
emburg, Mexico, Montenegro, Nicaragua, Norway, Panama, Paraguay, Nether
lands, Peru, Persia, Portugal, Roumania, Russia, Salvador, Serbia, Siam, Sweden,
Switzerland, Turkey, Uruguay, Venezuela.
Voting for, with reservations: Germany, China, Spain, France, Great
Britain, Haiti and Japan.
1

Annex F to these minutes.
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The result of the vote is as follows: 44 ayes, of which 7 are accompanied by
reservations.
The President: The first delegate of Great Britain has the floor.
His Excellency Sir Edward Fry: Mr. President, I have the honor to sub
mit to you in behalf of the Government of His Britannic Majesty a proposal of the
highest importance.
.
.
When His Imperial Majesty of RussIa convoked the FIrst Peace Conference
at The Hague he proposed as the prime object of its :vor~ that " of see.k.ing with
out delay means for putting a limit to the progressIve mcrcase of mllttary and
naval armaments, a question the solution of which becomes evidently more and
more urgent in view of the fresh extension given to these armaments."
After having taken into consideration the report of the First Commission of
the Conference, which had been charged with the examination of the question, the
Conference unanimously adopted the following resolution:
[91] The Conference is of opinion that the restriction of military charges, which
are at present a heavy burden on the world, is extremely desirable for the
increase of the material and moral welfare of mankind.
Count MOlJRAVIEFF, in his memorandum of August, 1898, addressed to Eu
rope in the name of His Majesty the Emperor of Russia, said:
The ever-increasing financial charges strike and paralyze public pros
perity at its source; the intellectual and physical strength of the nations,
their labor and capital, are for the most part diverted from their natural
application and unproductively consumed; hundreds of millions are spent
in acquiring terrible engines of destruction, which though to-day regarded as
the last word of science are destined to-morrow to lose all value in conse
quence of some fresh discovery in the same field. National culture, eco
nomic progress, and the production of wealth are either paralyzed or pen"erted
in their development.
.
Moreover, in proportion as the armaments of each Power increase, so
do they less and less attain the object aimed at by the Governments. Eco
nomic crises, due in great part to the system of amassing armaments to the
point of exhaustion, and the continual danger which lies in this accumulation
of war material, are transforming the armed peace of our days into a crush
ing burden which the peoples have more and more difficulty in bearing.
!t appears evident, then, that if this state of affairs be prolonged, it will
~nevlta~ly lead to the very cataclysm which it is desired to avert, and the
Impend111g horrors of which are fearful to every human thought.
. These wo~ds, so eloquent and so true when they were first uttered, are to-day
stIli m~re forCIble an? more true. For, Mr. President, since that date military
expendIture upon armIes as well as upon navies has considerably increased. Thus,
accordin~ to the most e.xact information which I have received, this expenditure
reached 111 1898 - that IS to say, in the year which immediately preceded the First
Conference at The Hague - a total of more than £251000000 for the countries
of Europ.e - wit~ the exception of Turkey and l\lonte~eg;o (regarding which I
have no 111for~at~on),-the United States of America, and Japan; while in the
year 1906 the SImIlar expenditure of the same countries exceeded a total of £320
000,000.
'
.. It will thu~ be seen that in the interval between the two Conferences annual
mlht:ry.e~pendlture has bee.n a~gmented by the sum of £69,000,000, or more than
1,72.) mllltons of francs, whIch IS an enormous increase.
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Such is this excessive expenditure, which might be employed for better ends;
such, Mr. President, is the burden under which our populations are groaning;
such is the Christian peace of the civilized world in the twentieth century.
I will not speak of the economic aspect of the question, of the great mass
of men who are compelled by these preparations for war to leave their occupa
tions, and of the prejudicial effect of this state of things upon the general pros
perity. You know this aspect of the question better than I do.
I am, therefore, quite sure that you will agree with me in the conclusion that
the realization of the desire expressed by the Emperor of Russia and by the First
Conference would be a great blessing for the whole of humanity. Is this desire
capable of being realized? This is a question to which I cannot supply a categori
cal answer. I can only assure you that my Government is a convinced supporter
of these high aspirations, and that it charges me to invite you to work together for
the realization of this noble desire.
In ancient times, Mr. President, men dreamed of an age of gold which had ex
isted on earth in the distant past; but in all ages and among all nations poets,
sibyls, prophets, and all noble and inspired souls have always cherished
[92] the hope of the return of this golden age under the form of the reign of
universal peace. .
Ulti11la Cumaei vellit iam carmillis aetas;
Magnus ab iJltegro saecloru11Z nascitur ordo.
lam redit et virgo, redeullt Saturnia regna.

Such was the dream of the Latin poet for his age; but to-day the sense of the
solidarity of the human race has more than ever spread over the whole world. It
is this sentiment that has rendered possible the convocation of the present
Conference; and it is in the name of this sentiment that I request you not to
separate without having asked that the Governments of the world should devote
themselves very earnestly to the question of the limitation of military charges.
My Government recognizes that it belongs to the duty of every country
to protect itself against its enemies and against the dangers by which it may be
threatened, and that every Government has the right and the duty to decide what
its own country ought to do for this purpose. It is, therefore, only by means of
the good-will, the free-will, of each Government, 'acting in its own right, for the
welfare of its own country, that the object of our desires can be realized .
. The Government of His Britannic Majesty, recognizing that several Powers
desire to restrict their military expenditure, and that this object can only be real
ized by the independent action of each Power, has thought it to be its duty to
inquire whether there are any means for satisfying these aspirations. :My Gov
ernment has therefore authorized us to make the following declaration:
The Government of Great Britain will be prepared to communicate
annually to Powers which would pursue the same course the program for
the construction of new ships of war and the expenditure which this pro
gram would entail. This exchange of information \vould facilitate an ex~
change of views between the Governments on the subject of the reductions
which it might be possible to effect by mutual agreement.
The British Government believes that in this way it might be possible
to arrive at an understanding with regard to the expenditure which the States
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which should undertake to adopt this course would be justified in incorporat
ing in their estimates.
In conclusion, therefore, Mr. President, I have the honor to propose to you
the adoption of the following resolution:
The Conference confirms the resolution adopte~ by the C~nference of
1899 in regard !o the limitatio~ of mili~ary expe~dlture; and masmuch as
military expenditure has considerably mcreas.ed. m a}most everx country
since that time the Conference declares that It IS emmently desirable that
the Governmen'ts should resume the serious examination of this question.
(Repeated applause.)
The President: The British proposition that you have just heard, gentle
men, is supported by the United States of America, whose first delegate has ad
dressed me the following letter:
Mr. PRESIDENT: In the course of the negotiations which preceded the
present Conference the Government of the United States considered it to be
its duty to reserve the right to bring forward here, the important subject
of the limitation of armaments, in the hope that they might advance in some
small degree the lofty conception which inspired the Emperor of Russia in
his first appeal.
While regretting that more progress in the direction indicated by His
Imperial Majesty cannot be made at this moment, we are happy to think
[93J that there is no intention on the part of the nations to abandon his endeavors,
and we request to be allowed to express our sympathy for the v.iews ex
pressed by his Excellency the first delegate of Great Britain, and to support
the proposal that he has just made.
JOSEPH H. CHOATE.
His Excellency Mr. Leon Bourgeois: In the name of the French delegation
I declare our support of the proposal formulated by his Excellency Sir EDWARD
FRY and supported by our colleagues of the United States of America.
The first delegate of the French Republic, remembering that he was in 1899
the initiator of the Va'U of the First Conference, will perhaps be allowed to express
the confident belief that between now and the meeting of the next peace assembly
the study to which the Conference invites the Governments'in the name of human
ity will be resolutely pursued.
The President: A similar communication has come to me from the Spanish
delegation in a letter from the first delegate, ~1is Excellency, :Mr. DE VILLA
URRUTIA, worded as follows:
l\fr. PRESIDENT: The Spanish Government, at the time of the convo
catio.n of the present Conference, expressed its desire to reserve the right
to discuss .the question of the limitation of armaments, which had already
be~n su1;>mltted to the previous Conference through the generous initiative of
HIS Majesty the Emperor of Russia.
W~ile regretting th~t existing circumstances have not permitted us to
follow. III the ~ame effica~lOus manner the great and noble idea with which his
Impe~lal Majesty was Ills~ired, and while we express our sympathy with
the. views expounded by hiS Excellency the first delegate of Great Britain,
which are also those of the Spanish Government, we are happy to think

FOURTH MEETING, AUGUST 17, 1907

91

that all nations will exert their efforts in this direction and that they will
one day be crowned with success.
W. R. DE VILLA URRUTIA.
The PRESIDENT: I have also received a communication on the same subject
from the delegates of the Argentine Republic and Chile.
They acquaint the Conference with the fact that these two States have been
the first to give effect to the wish expressed by the Conference in 1899 by con
cluding on May 28, 1902, a Convention on the limitation of naval forces which
has been put into execution under a special protocol signed January 9, 1903. 1
The communication reads:
The delegations of the Argentine Republic and the Republic of Chile
have the honor to present to the Peace Conference a treaty of May 28, 1902,
and the supplementary agreement _of January 9, 1903, treaties which have
been faithfully observed by the two nations.
By the terms of these protocols a part of the fleets of the two Govern
ments was dismantled, armed cruisers in course of construction on account
of the respective Governments were sold upon the docks, and the countries
agreed to abstain for a period of five years from the acquisition of new
vessels of war.
In the belief that the annexed protocols may be of some use in a study
of the proposal of Great Britain on the subject of the limitation of arma
ments, we beg you, etc., etc.
[94] The PRESIDENT: We can welcome, gentlemen, with the greater pleasure
and satisfaction the communication of this Convention and protocol since
the latter, which regulates the details of the limitations of the Chilean and Argen
tine naval forces, is the work of two of our most distinguished young colleagues,
who were at that time, one the Minister for Foreign Affairs and the other the
Envoy Extraordinary and Minister Plenipotentiary of their respective countries,
Messrs. DRAGO and CONCHA, to whom it is my duty to offer, as well as to the dele
gations of the States they represent, in the name of the Conference, our thanks
and congratulations.
The eloquence of his Excellency the first British delegate, and the proposal
with which it concluded, as well as the communications with which I have just
acquainted you, cannot, it seems to me, fail to meet with a sympathetic reception
on our part. The idea of diminishing the charges which weigh upon the popu
lations owing to the fact of wars, by seeking the means of putting an end to
the progressive increase of armaments on land and on sea, constituted the chief
motive of the initiative taken by the Emperor of Russia in order to bring about
the meeting of the Peace Conferences. This thought has been, so to speak,
the corner-stone of that action. It formed the starting-point of the Russian circu
lar of August 12/24, 1898, and was placed at the head of the program which the
Cabinet of St. Petersburg proposed to the Powers in its circular of December 30,
1898/Januar'y 11, 1899. All the Governments gave their adherence, and the Con
ference, from the outset, had to occupy itself with a proposal of the Russian dele
gation which aimed at preventing the increase of armaments.
Contact with reality, however, was not long in revealing all the practical diffi
1 Annexes G and H to these minutes.
[The original Spanish text appears in Tratados,
COIlZ'ellciolles, etc. (Argentine Republic), vol. vii, pp. 277, 293. For English versions, see
British alld Foreign State Parers, vol. 95, p. 762; vol. 96, p. 311; and Foreign Relatiolls of
the U1lited States, 1902, p. 21.]
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cuI ties which this generous thought involved when. the questio~ of ~pplying it
arose. In the Commission which was entrusted With the consideratIOn of the
subject very keen differences of opinion soon broke ot~t, and the debates assumed
such a character that, instead of the desired understanding, there was a danger of a
disagreement which might have proved fatal to the rest of the l~bors of t?e Con.fer
ence. It had to be acknowledged that the question was not npe, that It reqUired
further study on the part of the different Governments at h~me; a~d it wa~ in
after
havin<Y unanimously adopted the resolutIOn•Wll1Ch
has Just
this sense that,
b
•
been recalled by the first delegate of Great Britain, the Commission expressed
the wish that "the Governments, taking into consideration the proposals made
at the Conference," should" examine the possibility of an agreement as to the lim
itation of armed forces by land and sea, and of war budgets."
But here once more practical experience was not destined to correspond with
the ideal nature of the wish. As I have just intimated, only two States, the
Argentine Republic and Chile, have been able to give effect to that wish by con
cluding a convention of disarmament, which r have had the honor of reading to
you. The majority of the Powers of Europe had other preoccupations. Scarcely
had the Conference terminated its labors when troubles which arose in an empire
of eastern Asia obliged the Governments to intervene with armed force. A short
time afterwards one of the great European Powers found itself engaged in South
Africa in a struggle which necessitated on its part a great military effort. Finally,
during these last years, the Far East was the theatre of a gigantic war, the liquida
tion of which is barely finished. Need I also mention the colonial struggles and
diplomatic difficulties which may have temporarily compelled one Power or another
to increase its armaments? The result was that the Governments, far from having
been able to occupy themselves, in conformity with the desire expressed by the
Conference, with the means of limiting armaments, had, on the contrary, to
increase their armaments to an extent which has just been shown you by the
figures adduced by Sir Edward Fry.
[95] It was in consideration of these circumstances, gentlemen, that the Russian
Government this time refrained from placing the limitation of armaments
upon the program of the Conference which it proposed to the Powers. To begin
with, it considered that this question was not ripe for fruitful discussion. In
the second place, it did not desire to provoke discussions which, as the experience of
1899 showed, could only, in opposition to the aim of our common endeavors.
accentuate a disagreement among the Powers by giving occasion for irritating
debates. The Russian Government, for its part, was determined not to take part
in such discussions, and it knew that this was likewise the determination of some
other Great Powers.
Yet the seed sown at the time of the First Conference has germinated inde
pe~~ently of t~e act.ion ?f the Governments. A very emphatic movement of public
opinIOn has ansen In different countries in favor of the limitation of armaments
and the Governments, whose sympathies for the principle have not diminished i~
spite of the difficulties of carrying it out, find themselves confronted with m~ni
£estati~~s which they are not in a position to satisfy. Thus it is, gentlemen, that
!he BntIsh Government. giving expression to its own preoccupations, and making
Itself .the organ of public feeling, evinced its intention of nevertheless calling the
atteny~n 0.£ the Powers assembled in Conference at The Hague to the question of
the h~lltatIO? of arma~ents, and that its first delegate has just brought before us
the Wish which the cabmet of London would like to see adopted by us.
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I for my part am unable to discover any other means of evincing the interest
which the Powers take in this question. If the question was not ripe in 1899, it
is not any more so in 1907. It has not been possible to do anything on these lines,
and the Conference to-day finds itself as little prepared to enter upon them as in
1899. Any discussion which should in itself prove sterile could only be harmful to
the cause which was in view by accentuating differences of opinion on questions of
tact, while there exists unity of general intentions which might one day meet
with their realization. It is for this reason, gentlemen, that the proposal now.
made to us by the British delegation, to confirm the resolution adopted by the
Conference of 1899 by formulating anew the desire which was then expressed, is
what best corresponds with the present state of the question and with the interest
which we all have in seeing it directed into a channel where the unanimity of the
Powers could alone constitute a guarantee of its further progress. And it will be
an honor for the Second Peace Conference to have contributed to this end by its
immediate vote.
I therefore can only applaud the English initiative, and recommend you to
unite in accepting the resolution, as it has been proposed to us by Sir EDWARD FRY,
,Yith unanimous acclamation. (Unanimolls applause.)
The unanimity of your acclamations appears to make it unnecessary to pro~
ceed to a vote. (Repeated applallse.)
The meeting adjourns at 4 :15 o'clock.
The President,
.

Secretaries General,
\V. DOUDE VAN

NELIDOW.

TROOSTWIJK.

PROZOR.

Annex A

[96]
Al\1E~DMENTS

TO THE REGULATIONS OF 1899 RESPECTING
THE LAWS AND CUSTO:\IS OF WAR ON LAND

Renewal of the Declaration of July 29, 1899, Prohibiting the Launching of
Projectiles and Explosives from Balloons
REPORT TO THE CONFERENCE

1

In conformity with the duty assigned to it, the first subcommission of the
1 This report was made in the name of the Second Commission by Major General
Baron GIESL VON GIESLI)<GEN, the reporter of the first subcommission. It had been submitted
to the Second Commission by a committee of examination presided over by his Excellency
Mr. BEERNAERT, and composed of their Excellencies Baron MARSCHALL VON BIEBERSTEIN, Mr.
HORACE PORTER, l\Iarquis DE SOVERAL, l\Ir. T. l\L C. ASSER, l\Ir. C. BRUN, SAMAD KHAN,
l\IOMTAS-ES-SALTANEH, Mr. A. BELDIMAN, l\Ir. CARLIN, as members of the Bureau, and Major
General VON GUNDELL, l\Iajor General Baron GIESL VON GIESLINGEN, General AMOUREL, Gen
eral Sir EDMOND R. ELLEs, Major General YOSHIFORU AKIYAMA, Lieutenant General Jonk
heer DEN BEER POORTUGAEL, and General YERMOLOW.
G
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Second Commission has had to examine the amendments proposed by several
delegations to the Regulations of 1899 respecting the laws ~nd customs of war
on land, as well as the question of the renewal of the Declaration of July 29, 1899,
prohibiting the launching of projectiles and explosives from balloons.
.
Before proceeding to a review of all those amendments that were not WIth
drawn during the course of the discussion, wherein we shall give ou: reasons fot:
the proposals which the Second Commission has the honor to submIt to the vote
of the Conference, it seems advisable to offer a few brief remarks on the general
subject.
As was said by the president in his opening address, " The work of 1899 is
satisfying. . . . It constitutes a body of rules which the high contracting parties
engage themselves to impose upon their troops and which thus forms a powerful
conventional obligation."
Thanks to the harmony which has reigned in our assembly, the discussions
resulted in an almost unanimous agreement, and, since the first session of the
Second Conference, the adhesion of Switzerland and of China has made it almost
complete.
The amendments which have been proposed arise, not from the need of re
casting the Regulations of 1899, but from that of improving them by the addition
of some matters of detail. They have been retouched, but not altered in any
essential particular.
It may be remarked that it was only at the last moment that amendments
were forthcoming. The order of the day of the first meeting contained
[97] none. But, during the course of the meetings, some were filed by the dele
gations of the Netherlands, Germany, Austria-Hungary, Russia, and Spain;
and these were followed by many others, emanating from the delegations of
Japan, Italy, Cuba, Denmark, and Belgium. 1
These amendments had reference to Articles 1, 2, 4, 5, 6, 13, 14, 17, 22, 23.
27, 35, 45, 46, 52, 53, and 57. Those, however, which related to Article 57, on
the treatment of interned belligerents and the care of wounded in neutral countries,
were referred to the second subcommission, as that subcommission was charged
with the study of all questions concerning neutrality, and its program already
included the proposal to add to the Regulations in force a new section on the
treatment of neutral persons in belligerent territory.
Indeed, it seemed to the first subcommission that the questions bearing directly
on neutral persons, or concerning the rights and duties of neutral States, should not
appear in regulations governing the relations of belligerents with each other or
with the inhabitants of invaded or occupied territory, as such regulations are in
tended to be communicated to troops in the shape of instructions in time of war.
. Furthermore, inasmuch as the amendments which were proposed by the dele
gat1?ns of Germany,2 Japan,s Netherlands,4 and Austria-Hungary 5 relative to
~rtlcles 1; 4, 6, 13, 14, 35, 45, and 46 did not find acceptance after debate, either
1\1 the first subcommission or in its committee of examination it has not been con
sidered necessary to deal with them in this report, and the Conference is not
called upon to make any decision as to them.
Vol. iii, Second Commission, annexes 2-15
Ibid., annex 2.
.
3 Ibid., annex 10.
'Ibid., annexes 4, 9.
6 Ibid., annex 7.
1
2
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I
AMENDMENTS TO THE REGULATIONS RESPECTING THE
LAWS AND CUSTOMS OF WAR ON LAND
ARTICLE

2.

German Amendment 1

. This amendment relates to risings in mass. It requires that, to be regarded
as belligerents, the population of a territory which has not been occupied who,
on the approach of the enemy, spontaneously take up arms to resist the invading
troops without having had time to organize themselves in accordance with Article 1,
must, in addition to respecting the laws and customs of war as stipulated in the
old text, carry arms openly.
It seems to the subcommission that this amendment had no other effect than to
make the original text more definite without modifying its meaning to the preju
dice of the population concerned.
The amendment was carried by 30 votes to 3, with 2 delegations, those of
Switzerland and l\iontenegro, not voting.
The Commission gave its sanction to this vote without discussion.
ARTICLE

S. Cuban Amendment 2

The C·.lban delegation proposed that the conditions required by Article S for
the internment of prisoners of war be completed by a clause stipulating that they
can he confined "only while the circumstances which necessitate the measure
continue to exist."
This addition was adopted unanimously by the subcommission and the Com
mission.

[98]

ARTICLE

6.

Spanish and Japanese Amendments 3

The Spanish delegation proposed to modify the first paragraph so as to
exempt officers who are prisoners of war from being compelled to work. A
German additional amendment, which was accepted by the Spanish delegation,
provides, in favor of non-commissioned officers, that prisoners of war can only be
employed as laborers according to their rank" as well as according to their
aptitude.
These changes were adopted without opposition, as well as an amendment
proposed by Japan which provided that" if there are no rates in force," the work
for the State must be paid for" at a rate suitable for the work executed."
ARTICLE

14.

Japanese and Cuban Amendments 5

Article 14 relative to the information bureau for prisoners of war was the
subject of two amendments filed by the delegations of Japan and Cuba, which were
both adopted unanimously without discussion.
Vol. iii, Second Commission, annex 2.
Ibid., annex 5.
8 Ibid, annexes 6, 1.0.
.
"[This phrase, which appeared In the 1899 Regulations, was omitted in the Spanish
amendment.]
5 Vol. iii, Second Commission, annexes 5, 10.
1
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The first inserts after the second sentence of the first paragraph the following
words:
The individual return shall be sent to the Government of t?e .other
belligerent after the conclusion of peace; the bureau mus! ~tate m It t~e
regimental number, name and surname, age,. place of OrIgm, rank, umt,
date and place of capture, internment, woundmg and death, as well as any
observations of a special character.
The second relates to prisoners released on parole, exchanged or escaped, and
is inserted in the final clauses of the first and second paragraphs, which are thus
made to read as follows:
It is kept informed of internments and transfers as well as releases on
.
parole, exchanges, escapes, admissions into hosp~tal and deaths.
It is likewise the function of the informatIOn bureau to receIve and
collect all objects of personal use, valuables, letters, etc., found on the field
of battle or left by prisoners who have bew released on parole, or exchanged,
or who have escaped or died in hospitals or ambulances, and to forward
them to those concerned.
ARTICLE

17. Japanese Amendment 1

The amendment proposed by the Japanese delegation was intended to replace
Article 17 with the following text:
The Government will grant, if necessary, to officers who are prisoners
in its hands, a suitable pay, the amount to be refunded by their Government.
This change was due to a desire to avoid the different interpretations which
could be given to the text in force, and to the necessity of making more precise
the definition of the term" full pay" in that text.
The new wording, however, would permit a Government either to give nothing
or to grant excessive pay; and it was therefore sent to the committee.
The committee, after acquainting themselves with the interpretations that the
domestic regulations of different countries give to the phrase" full pay," found it
indispensable to omit the words" if necessary" in order to make the article
[99] obligatory.
It was also deemed necessary, for the sake of consistency, to take into
account t~1e corresponding article of the Geneva Convention of 1906, dealing with
the. salanes of the medical personnel when prisoners (Chapter 3, Article 13),
whIch secures to them the same pay and allowances from the captor as the latter
gives to persons of the same grade in his own army.
In consequence, the committee proposed to the subcommission the following
formula:
The ~overnment will grant to officers who are prisoners in its hands the
pay to whIch officers of the same rank of its army are entitled the amount
to be refunded by their Government.
'
~s the Japanese delegation concurred in this text, the Commission adopted it
unammously and submits it to the Conference.
1

Vol. iii, Second Commission, annex 10.
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44. The German Pr.oposition. The Austro-Hungarian,
Netherland, and BelgIan amendments 1

The amendment offered by the German delegation, especially on account of
the Austro-Hungarian amendment attached to it, gave rise to lengthy discussions.
The German delegation proposed to insert in Chapter I of Section II of the
Regulations, between the 22d and 23d articles, a new article worded thus:
NEW ARTICLE

22 a

It is forbidden to compel ressortissants of the hostile party to take
part in the operati?n~ of w~r directed against their own country, even if
they were enrolled In Its serVIce before the commencement of the war.
The amendment asked by the delegation of Austria-Hungary consists in
inserting after" to take part" the words" as combatants."
The new German proposal was a development of the principle accepted in
1899, as regards the forced participation of the popUlation of occupied territory
in military operations against their country, by extending to all rcssortissallts the
prohibition of ·which the Regulations did not expressly give them the benefit. It
extended it even to foreign subjects who might have been in the service of the
hostile party before the commencement of the war.
It is on account of the general application of this article that the German
delegation believed it incumbent upon it to propose its insertion in Section II of
the Regulations, relating to the means of injuring the enemy, and the omission of
the present Article 44 in Section III under the heading of "1lilitary authority
over the territory of the hostile State."
The committee of examination, to which the amendment was sent after a
debate in the subcommission, accepted the German text without objection, saving
a slight correction of form at the end of 'the article, replacing ., if they were
enrolled in its service" by the wording" if they were in its service . . ."
The question of the place to be given to this new article was reserved for the
drafting committee as being more especially within its competence.
The German proposition had an extensive character; the Austro-Hungarian
amendment had quite a different meaning, as it permitted the compulsion
POOl of the population to render assistance of every kind short of fighting, and
especially the employment of forced guides and the furnishing of military
information. The delegation of Austria-Hungary desired to draw a clear dis
tinction between" operations of war," properly so called, in which the population
of the hostile State cannot be compelled to take part, and certain "military
services" which, according to it, in certain cases, a belligerent should be free to
impose on the inhabitants.
It is on this subject that differences arose and led to lengthy debates both
in the subcommission and in the committee.
The Austro-Hungarian point of view was not shared by the majority. The
committee reported, on the contrary, a vote favoring in principle a Netherland
amendment of an opposite tendency on the same subject. This amendment was
worded thus:
ARTICLE 44 a
It is forbidden to force the population of occupied territory to give
1

Vol. iii, Second Commission, annexes 2, 3, 4, 14.
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information concerning their own army or the means of defense of their
country.
These two amendments came again before the subcommission and general
discussion was renewed.
It entered a new phase following a proposal of the delegation of Russia sug
gesting acceptance of the German text of Article 22 a, wit!10ut the A~stro-Hun
garian addition, and placing it in a new chapter t:nder Section II. Thl~ proposal
was made on condition that the old text of Article 44 be preserved, mstead of
being suppressed as the German delegation had proposed, or replaced by the new
Article 44 a as proposed by the Ketherland delegation and consented to by the
German and Austro-Hungarian delegations.
Another attempt at agreement combined the German proposal 22 a and the
Netherland proposal 44 a in a single text as follows:
To replace Article 44 (whatever the place to which it may be assigned)
and Article 44 a proposed by the Netherland delegation by the following text ~
It is forbidden to force the inhabitants of occupied territory to take
part personally either directly or indirectly, collectively or individually, in
military operations against their country and to demand of them infor
mation in view of such operations.

After a long discussion, this rendition, which was proposed by the Belgian
delegation, was adopted by the subcommission by a majority of 3 votes (18
against 15).
This small majority and a desire to reach a more complete agreement led the
bureau to refer the question to the committee a second time. After a new
examination, the question was raised whether it would not be best, in view of the
almost unanimous agreement that had been reached on the German proposal, to
withdraw the Belgian amendment that combined it with the Netherland amend
ment. As the delegation of Belgium did not object to this, the committee found
two alternatives before it: on the one hand, the adoption pure and simple of
Article 22 a, with or without addition and suppression of the Article 44 now in
force; on the other, the adoption of the German and Netherland amendments as
two distinct Articles - 22 a and 44 a.
The latter solution has appeared the better, with two changes in wording, to
wit: " against their country" in place of " against their own country," in Article
22 a, and" the inhabitants" in place of "the population" in Article 44 a,
[101] which would then read: "It is forbidden to force the inhabitants of an
occupied territory to furnish information about the hostile army or its
means of defense."
As to the place for these two articles in the Regulations, the committee
thought that Article 22 a might be placed in Article 23 as a last paragraph; but it
was aware that it was for the drafting committee to decide that point.
'When the Commission on the third reading came to give its decision on this
second solution as just outlined, the German text (Article 22 a) was carried
without objection and the Netherland text (Article 44 a) by a vote of 23 against
9, with 1 not voting.
These two new texts, therefore, are now submitted to the Conference for its
approval.
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23

German Amelldmcnt 1

The German delegation has proposed to add to Article 23, as now in force,
a new paragraph thus worded:
(It is especially forbidden) to declare abolished, suspet;ded, or inad
missible the private claims of the ressortissallts of the hostile party.
This addition was considered as defining in very felicitous terms one of the
consequences of the principles admitted in 1899. It was approved unanimously,
with a slight change in the text by inserting the words" in a court of law" after
the word "inadmissible."
ARTICLE 27
Greek A melldmellt

In order to bring the recommendations of the Second Commission into
harmony with those of the Third Commission relating to naval bombardments.
the delegation of Greece suggested the inclusion of " historic monuments" in the
list of buildings that under the terms of Article 27 should be spared as far as
possible in case of bombardment.
This amendment was carried unanimously.
ARTICLE

52

Russian Amcndment 2

During the fourth meeting of the subcommission, his Excellency :Mr.
proposed to complete Article 52 by a provision that commanders of
military forces, when in occupied territory, should be authorized to provide, as
soon as possible during the continuance of hostilities, for the redemption of
receipts given for contributions in kind called for by the needs of the army of
occupation.
This new proposal was sent to the committee, where it was recognized as being
within the spirit of Article 52. After a short discussion with a view to avoid the
term ., redemption," agreement was reached on the following text to become the
last paragraph of Article 52:
TCHARYKOW

Contributions in kind shall, as far as possible, be paid for in cash; if not~
a receipt shall be given, aHd payment shall be arranged as SOOIl as possible.
The Commission adopted this wording, and submits it to the Conference.

[102]

ARTICLE

53

Austro-Hullgarian Amendment alld Russian Subamelldment 3

The delegation of Austria-Hungary proposed to complete the provisions of
Article 53 relative to the seizure of means of transportation and communication
by adding the words" on land, at sea, and in the air."
Vol. iii. Second Commission, annex 2.
Ibid., annex 15.
8.Ibid., annexes 7, 8.
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The wording proposed was as follows:
Railway plant, telegraphs, st~am~rs and other ships, vehicles of all ~inds.
in a word all means of commUDlcatlOn operated on land, at sea and 10 the
air for the transmission of persons, things, and news, as well as depots of
arms and, generally, all kinds of munitio~s o~ war, ev~n tho~gh belonging
to companies or to private persons, are lIkewIse materIal whIch n;ay serve
for military operations, but they must be restored and compensatlOn fixed
when peace is made.
The delegation of Russia asked, besides, to add to the enumeration of this
text the words" as well as teams, saddle animals, draft and pack animals" after
the words" vehicles of all kinds." This addition was suggested as being analogous
with Articles 14 and 17 of the new Geneva Convention of 1906, which mentions
teams at the same time as vehicles.
The delegation of Austria-Hungary accepted this amendment.
While fully appreciating the need of defining as precisely as possible the scope
of the text, the committee thought that such a nomenclature might cause incon
venience, as any enumeration is unsafe because incomplete. It was believed pref
erable to adopt a general formula not lending itself to any ambiguity, and thus
worded: " All means of communication and of transport." The military delegate
of Russia himself agreed with this way of looking at the matter, on condition that
the text as proposed could not have a restricted meaning, and it was approved
unanimously. The second paragraph of Article 53 would commence then with
the words:

All means of communication and of transport operated on land, at
sea and in the air, etc.
At this point the military delegate of Japan referred to the reservations which
had been stated by his delegation in the subcommission concerning the addition of
the words" at sea," as such a provision appeared to him to trench upon the pro
gram of the Fourth Commission. However, the cotpmittee considered it advisable
to retain them, as the right of maritime capture is applicable in land warfare in
the case of ships seized in a port by a body of troops, especially as regards those
destined for river navigation.
The amendment relating to Article 53 led the senior delegate of Switzerland
to inquire whether its provisions can be taken to apply to the property of neutral
persons domiciled in belligerent territory.
The committee was of the opinion that this question was included in the
program of the second subcommission; it was already occupied with a German
proposal regarding the treatment of neutral persons,! and the first subcommission
had sent to it all the matters relative to neutrals comprised in the fourth section
?f the Regulations (Articles 57 to 60), as not being properly placed in instructions
IOtended for troops.
.
The text adopted by the Commission and submitted to the Conference is
therefore worded as above.
1

Vol. iii, Second Commission, annex 36.
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S3

Danish Amelldmellt 1
A second amendment relating to the same article, and moved by the delegation
of Denmark, proposed to insert at the end of the 1899 text the follQwing
provisions:
Submarine cables connecting an occupied or enemy 2 territory with a
neutral territory shall not be seized nor destroyed except when absolute
necessity requires. They must likewise be restored and compensation fixed
when peace is made.
'When this amendment first came up for discussion, the delegation of Great
Britain asked for an adjournment of its discussion, but at a later session dis
claimed having any objection to its adoption. It was then carried without any
opposition, both in the subcommission and the Commission, and it is submitted to
the Conference for approval.
To the amendments proposed to the Regulations of 1899, within the score
of the program of the first subcommission, there was added a new proposition by
the German delegation: 3
INDEMNIFICATION FOR VIOLATI()N OF THE HAGUE REGULATIONS
RESPECTING THE LAWS AND' CUSTOMS OF
ARTICLE

\V AR

ON LAND

1

A belligerent party which shall violate the provisions of these Regula
tions to the prejudice of neutral persons shall be liable to indemnify those
persons for the wrong done them. It shall be responsible for all acts com
mitted by persons forming part of its armed forces. The estimation of the
damage caused and the indemnity to be paid, unless immediate indemnifica
tion in cash has been provided, may be postponed, if the belligerent party
considers that such estimate is incompatible, for the time being, with military
operations.

2
In case of violation to the prejudice of the hostile party, the qtlestion
of il!demnity will be settled at the conclusion of peace.
ARTICLE

This interesting proposition was calculated to give a sanction to the require
ments laid down by the First Peace Conference, which it is the duty of the second
commission to complete and make precise. As the provisions of the Regulations
respecting the laws and customs of war must be observed not only by the com
manders of belligerent armies, but, in general, by all officers, commissioned and
non-commissioned, and soldiers, the German delegation thought it well to propose
that the Convention should extend to the law of nations, in all cases of infraction
of the Regulations, the principle of private law according to which the master is
responsible for his subordinates or agents.
The principle of the German proposition did not meet with objection. But a
1
2

8

Vol. iii, Second Commission, annex 12.
[See Mr. Renanlt's report on the Fina! Act, post, p. 575 [582].
Vol. iii, Second Commission, annex 13.
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discussion occurred on the subject of the distinction it made between the popula
tions of belliaerent States and those of neutral States. In both cases, it was said,
there is a vi;lation of ricrhts and, at least as a rule, the reparation should be the
same. Now, with respe~t to the former, the text proposed limits itself to saying
that the "questions" concerning them must be settled when peace is
[104] arranged; therefore, no right is recognized in them.
. .
The military delegate of Germany declared that he by no means mtendecl
to make any difference in legal right between" neutral persons" and" persons of
the hostile party," the text proposed having no other purpose than to regulate the
method of paying the indemnities. There had therefore been a misunderstanding.
The committee came to the conclusion that it was best to retain only the first
part of the proposition and to give it the following form:
A belligerent party which shall violate the provisions of the present
Regulations shall, if the case demands, be liable to pay compensation. It
shall be responsible for all acts committed by persons forming part of its
armed forces.
This draft was concurred in by the German delegation, and met with no
opposition in the Commission, although the British delegation felt that it ought
to make reservations on the subject.
The Commission has left to the drafting committee the work of assigning a
place for this article, in the event that the Conference definitively decides to
adopt it.l
II
DECLARATIONS OF 1899. RENEWAL OF THE DECLARATION PRO
HIBITING THE DISCHARGE OF PROJECTILES AND EXPLO
SIVES FROM BALLOONS
This declaration, which was made only for a period of five years, having
expired, the delegation of Belgium, which undertook to move its readoption,
stated it in the same terms as in 1899 2 :
The contracting Powers agree, for a term of five years, to forbid the
discharge of projectiles and explosives from balloons or by other new methods
of similar nature.
The present Declaration is only binding on the contracting Powers in
case of war between two or more of them.
It shall cease to be binding from the time when in a war between the
contracting Powers, one of the belligerents is joined by a non-contracting
Power.
Non-signatory Powers may adhere to the present Declaration. For this
purpose they must make their adhesion known to the contracting Powers
by means of a written notification addressed to the Netherland Government
and by it communicated to all the other contracting Powers.
'
In t~e event of one of.th~ high contracting Parties denouncing the present
De~lara~lOn, such. denU?~latlOn shal~ not take effect until a year after the
n~ttficatlOn m~de m wntmg to the Netherland Government, and by it forth
WIth co:nmul1lca~ed. to all the other contracting Powers.
ThIS denunCIatIon shall have effect only in regard to the notifying Power.
1

2

[See Mr. Renault's rep?rt. on the Final Act, post, p. 575 [581].
Vol. 111, Second CommissIOn, annex 18.
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Besides, the subcommission had before it two subsidiary amendments pro
posed by the delegations of Russia and Italy in case the main proposition should
not be adopted.
The Russian amendment was to replace the general and temporary prohibi
tion formulated in the above text by a permanent restriction, prohibiting the
discharge of projectiles or explosives from balloons against undefended
I 105] towns, villages, houses, or buildings. That prohibition, as it relates to
means of injuring the enemy, would properly be inserted where these
matters are dealt with in the first chapter of the second section of the Regulations
of 1899, and it would suffice to complete Article 25 by wording it as follows:
It is forbidden to attack or bombard, by artillery or by discharging
projectiles or explosives from balloons or by the aid of other new methods
of a similar nature, towns, villages. dwellings or buildings that are not
defended and do not contain establishments or depots that can be utilized
by the enemy for purposes of the war.
The amendment proposed by the Italian delegation was to the same effect as
the Russian, and its provisions were intended to be permanent, whereas the main
proposition carried a time limit of five years. It further required that a balloon,
if employed in operations of war, must be dirigible and 1nanned by a military crew.
It was thus worded:

1
It is forbidden to discharge projectiles and explosives from balloons that
are not dirigible and manned by a military crew.
2
Bombardment by military balloons is subject to the same restrictions
accepted for land and sea warfare, in so far as this is compatible with the
new method of fighting.
The discussion first centered on the text proposed by the delegation of
Belgium. The delegations of Austria-Hungary, China, Great Britain, Greece,
Portugal, and Turkey declared themselves in favor of it, while the French delega
tion felt obliged to withhold its support.
This delegation said that in its opinion the humanitarian provisions advocated
by the Belgian delegation were already contained in Articles 25 and 27 of the
Regulations of 1899 on the laws and customs of war on land, which forbid" to
attack or bombard towns, villages, dwellings or buildings that are not defended,"
and require that in sieges and bombardments all necessary steps must be taken to
spare as far as possible the localities and edifices that it is particularly desired to
protect. It is because of the essential idea that it is necessary above all to assure
their protection without having any question as to the mode of discharging
projectiles enter into the matter, that the French delegation thought it could not
support a renewal of the Declaration of 1899.
The Belgian proposal was carried by 29 votes, 2 of these being conditional on
unanimity, to 6; 10 countries not being represented.
On the request of the delegation of Italy, its subsidiary amendment, which
was supported by the Russian delegation, was also put to vote under reserve of
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the vote already taken. On account of the distinct character. of its two articles,
the German delegation asked that they ~e s.eparated, obser~l.n~, as regards the
first, that it was possible to discharge projectIles from non-dm~lble balloons, and
further, that there was no connection between the power to dIrect balloons and
that of throwing projectiles from them.
.
.
The first article of the Italian amendment was earned by 21 votes to 8, wIth
6 abstentions.
After this vote, a remark was made with a view to establish that it 1 was
not to be taken as filling a gap in the old Article 25, as the prohibitions
[106] already contained in that article apply generally to discharging projectiles
in any manner whatever against undefended towns, villages, etc.
After an exchange of views on this subject, it was recognized that the second
provision related to Article 25 and that it should be inserted there, while the main
declaration should be preserved in the form in which it was voted.
Article 2 of the Italian amendment was then put to vote and carried by 31
votes to 1, with 3 not voting.
.
The Russian and Italian proposals had the same design, and were calculated
to supplement Article 25 of the 1899 Regulations with a provision securing to
undefended towns, villages, dwellings or buildings absolute immunity from all
attack or bombardment, " even by the aid of balloons or other new methods of a
similar nature."
Desiring to reach complete agreement on the question, the delegation of
Russia, seconded by the Italian delegation, submitted the following new text to
the Commission when the matter came up before it:
It is forbidden to attack or bombard, with artillery, or by discharging
projectiles and explosives from balloons, or by other new methods of a
similar nature, towns, villages, dwellings or buildings which are not defended,
and not to observe, when discharging the above-mentioned projectiles or
explosives, the accepted restrictions for bombardments in land and sea war
fare, so far as those restrictions are compatible with this new method of
fighting.
The delegation of France then observed that the prohibition contemplated
by the new Russian text, while entirely conforming to its opinion as previously
expressed, is already contained in the text now in force in Article 25, and that
consequently it is sufficient, if deemed necessary to avoid misunderstanding by
rendering its terms precise, to insert the words "by any means whatever" after
" to attack or bombard."
The delegations of Russia and Italy having accepted this proposal and with
drawn their own, the Commission adopted without objection the new wording of
Article 25 as follows:
It is forbidden to attack or bombard, by any means whatever towns
villages, dwellings or buildings that are not defended.
"
It is in this form that it is submitted to the Conference which will also have to
decide finally on the Belgian proposition for a renewal of the Declaration of 1899. 2
1
2

[The second article of the Italian proposaL]
[~egarding the action of the Conference on this Declaration, see Mr. Renault's report

on the Fmal Act, post, p. 577 [583].
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The Convention of 1899 and the Regulations respecting the laws and customs
of war on land were also supplemented by two other Declarations - one pro
hibiting "the use of bullets which expand or flatten easily in the human body,"
and the other, " the use of projectiles that have for their sole object the diffusion
of asphyxiating or deleterious gases."
As no State had asked for a revision of these two Declarations, the sub
commission was of the opinion that any discussion thereof would be out of
order. They had been concluded for an indefinite term, and can be denounced
only by giving one year's notice in advance. No Power has expressed such an
intention. Moreover, their modification or abrogation does not appear in the
program, and the proposition of the United States looking to a prohibition of
"bullets that inflict unnecessarily cruel wounds, such as explosive bullets and,
in general, every kind of bullet that exceeds the limit necessary for placing
[107] a man immediately hors de combat," 1 a more restricted proposition than
the one in force, could not be brought up for discussion.
Great Britain, which did not sign these two Declarations in 1899, has an
nounced through its delegation that it was adhering to both. The delegation of
Portugal also has announced that its Government will sign the first one.
It is particularly agreeable to the Commission to bring these important adhe
sions to the knowledge of the Conference at the time when it submits the proposi
tions which it has drawn up to complete and render precise the work of the
First Peace Conference, and which it trusts that this Conference will see its way
to adopt.
These propositions have been brought together in a table annexed to this
report, in order to facilitate voting in the Conference on the individual amend
ments, which will be found in the column opposite the corresponding articles of the
1899 Regulations.

Annex B
Text of Regdations respecting the 1a7A'S
and cltstoms of war on land, an
nexed to the Convention of July 29,
1899

Amendments proposed to the Confer·
ence by the Second Commission

ARTICLE 2
The population of a territory which
has not been occupied who, on the ap
proach of the enemy, spontaneously
take up arms to resist the invading
troops without having had time to or
ganize themselves in accordance with
Article 1, shall be regarded as belliger
ents if they respect the laws and cus
toms of war.

ARTICLE 2
The population of a territory which
has not been occupied who, on the ap
proach of the enemy, spontaneously
take up arms to resist the invading
troops without having had time to or
ganize themselves in accordance with
Article 1, shall be regarded as belliger
ents if they carry arms openly aHd if
they respect the laws and customs of
war.

1

Vol. iii, Second Commission, annex 17.
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ARTICLE

5

ARTICLE

5

Prisoners of war may be interned in
a town, fortress, camp, or other place,
under obligation not to go beyond cer
tain fixed limits; but they can only be
placed in confinement as an indispensa
ble measure of safety.

Prisoners of war may be interned
in a town, fortress, camp, or other
place, under obligation not to go be
yond certain fixed limits; but they can
only be placed in confinement as an in
dispensable measure of safety, alld only
'while the cirC1lmstallces which neces
sitate the measure continue to exist.

ARTICLE 6
The State may utilize the labor of
prisoners of war according to their
rank and aptitude. The tasks shall not
be excessive and shall have no connec
tion with the operations of the war.

ARTICLE 6
The State may utilize the labor of
prisoners of war according to their rank
and aptitude, officers excepted. The
tasks shall not be excessive and shall
have no connection with the operations
of the war.
Prisoners may be authorized to work
for the public service, for private per
sons, or on their own account.
Work done for the State is paid for
at the rates in force for work of a
similar kind done by soldiers of the
national army, or, if there are 110 rate~
in force, at a rate suitable for the work
executed.
\Vhen the work is for other branches
of the public service or for private per
sons, the conditions are settled in agree
ment with the military authorities.

Prisoners may be authorized to work
for the public service, for private per
sons, or on their own account.
Work done for the State is paid for
at the rates in force for work of a
similar kind done by soldiers of the
national army.
[108] When the work is for other
branches of the public service or
for private persons, the conditions are
settled in agreement with the military
authorities.
The wages of the prisoners shall go
towards improving their position, and
the balance shall be paid them at the
time of their release, after deducting the
cost of their maintenance.

14
An information bureau relative to pri
soners of war is instituted, on the com
mencement of hostilities, in each of the
belligerent States and, when necessary,
in neutral countries which have received
belligerents in their territory. The
!unc~i?n of this bureau is to reply to all
mqumes about the prisoners, to receive
from the various services concerned all
the information necessary to enable it to
make out an individual return for each
prisoner of war. It is kept informed of
internments and transfers, as well as of
admissions into hospital and deaths.
ARTICLE

The wages of the prisoners shall go
towards improving their position, and
the balance shall be paid them at the
time of their release, after deducting the
cost of their maintenance.

14
An information bureau relative to pri
soners of war is instituted, on the com
mencement of hostilities, in each of the
belligerent States and, when necessary,
in neutral countries which have re
ceived belligerents in their territory.
The function of this bureau is to reply •
to all inquiries about the prisoners, to
receive from the various services con
cerned all the information necessary to
enable it to make out an individual re
turn for each prisoner of war. The
individual return shall be sellt to the
Government of the other belligerent
after the conclusion of peace; the
bureau must state in it the regimental
ARTICLE
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It is likewise the function of the in
formation bureau to receive and collect
all objects of personal use, valuables,
letters, etc., found on the field of battle
or left by prisoners who have died in
hospitals or ambulances, and to forward
them to those concerned.

ARTICLE 17
Officers taken prisoners may receive,
if necessary, the full pay allowed them
in this position by their country's regu
lations, the amount to be refunded by
their own Government.
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number, name and surname, age, place
of origin, rank, unit, date and place of
capture, internment, wounding and
death, as well as any obser'l'ations of a
special character. It is kept informed
of internments and transfers, as well
as of releases on parole, exchanges,
escapes, admissions into hospital and
deaths.
It is likewise the function of the in
formation bureau to receive and collect
all objects of personal use, valuables,
letters, etc., found on the field of battle
or left by prisoners who have been re
leased on parole, or exchanged, or who
have escaped or died in hospitals or
ambulances, and to forward them to
those concerned.

17
The Government will grant to of
ficers 'who are prisoners in its hands the
pay to which officers of the same rank of
its own army are entitled, the amount to
be refunded by their Government.
ARTICLE

22 a
((It is forbidden to force ressortissants
of the hostile party to take part in the
operations of 'war directed against their
country, even if the}' were in its service
before the commencement of the war."
ARTICLE

23
In addition to the prohibitions pro
vided by special Conventions, it is espe
cially forbidden:
(a) To employ poison or poisoned
weapons;
(b) To kill or wound treache.rously
individuals belonging to the hostile na
tion or army;
(c) To kill or wound an enemy who,
having laid down his arms, or having no
long-er means of defense, has surrend
ered at discretion;
(d) To declare that no quarter
[109] will be given;
. (e) To employ arms, projectiles,
or material calculated to cause unneces
sary suffering;
(f) To make improper use of a flag
of truce, of the national flag or of the
military insignia and uniform of the
enemy, as well as the distinctive badges
of the Geneva Convention;
ARTICLE

23
In addition to the prohibitions pro
vided by special Conventions, it is espe
cially forbidden:
(a) To employ poison or poisoned
weapons;
(b) To kill or wound treacherously
individuals belonging to the hostile na
tion or army;
( c) To kill or wound an enemy who,
having laid down his arms, or having no
longer means of defense, has surrend
ered at discretion;
(d) To declare that no quarter will
be given;
(e) To employ arms, projectiles, or
material calculated to cause unnecessary
suffering;
(f) To make improper use of a fla~
of truce, of the national flag or of the
military insignia and uniform of the
enemy, as well as the distinctive badges
of the Geneva Convention;
ARTICLE
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(g) To destroy or seize the e!1emy's

property, .unless . such destructIOn or
seizure be Imperatively demanded by the
necessities of war.

ARTICLE

(g) To destroy or seize the enemy's
property, unless such destruction or
seizure be imperatively demanded by the
necessities of war.
(Ix) To declare abolished, suspended
or illadmissible ill a court of law the
private claims of ressortissallts of the
hostile party.
ARTICLE

25

25

It is forbidden to attack or bombard
towns, villages, dwellings or buildings
that are not defended.

It is forbidden to attack or bombard
by allY means 7.vhate'l'er towns, villages,
dwellings or buildings that are not de
fended.

27
In sieges and bombardments all neces
sary steps must .be. taken to. spare, as far
as possible, bUlldmgs dedlc~ted to re
ligion, art, science, or charItable pur
poses, hospitals, and places where the
sick and wounded are collected, pro
yided they are not being used at the time
for military purposes.

27
In sieges and bombardments all neces
sary steps must be taken to spare, as far
as possible, buildings dedicated to re
ligion, art, science, or charitable pur
poses, hospitals, and places where the
sick and wounded are collected, and his
toric monuments, provided they are not
being used at the time for military pur

ARTICLE

ARTICLE

~oses.

It is the duty of the besieged to indi
cate the presence of such buildings or
places by distinctiye and visible signs,
which shall be notified to the enemy be
forehand.

It is the duty of the besieged to indi
cate the presence of such buildings or
places by distinctive and visible signs,
which shall be notified to the enemy be
forehand.

44
It is forbidden to force the popula
tion of occupied territory to take part
in military operations against its own
country.

It it forbidden to force the inhabitants
of occupied territor}' to furnish infor
mation about the hostile army or its
means of defense.

ARTICLE

ARTICLE

52

Requisitions in kind and services shall
110t be demanded from municipalities or
inhabitants except for the needs of the
army of occupation. They shall be in
proportion to the resources of the COUIl
try, and of such a nature as not to in
volve the population in the obligation of
taking part in the operations of the war
against their country.
Such requisitions and services shall
only be demanded on the authority of
the commander in the locality occupied.
Contributions in kind shall, as far as
possible, be paid for in cash; if not a
receipt shall be given.
'

ARTICLE

ARTICLE

44 a

52

Requisitions in kind and services shall
not be demanded fr0111 municipalities or
inhabitants except for the needs of the
army of occupation. They shall be in
proportion to the resources of the coun
try, and of such a nature as not to in
volve the population in the obligation of
taking part in the operations of the war
against their country.
Such requisitions and services shall
only be demanded on the authority of
the commander in the locality occuj)ied.
ContI ibutiol13 in kind shall, as far as
possible, be paid for in cash; "if not, a
receipt shall be given, alld payment shall
be arrallged as soon as possible.
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S3

An army of occupation can only take
possession of cash, funds, and realiz
able securities which are strictly the
property of the State, depots of arms,
means of transport, stores and supplies,
and, generally, all movable property be
longing to the State which may be used
for the operations of the war.
Railway plant, land telegraphs,
[1101 telephones, steamers and other
ships, apart from cases governed
by maritime law, as well as depots of
arms and generally all kinds of muni
tions of war, even though belonging to
companies or to private persons, are
likewise material which may serve for
military operations, but they must be
restored and compensation fixed when
peace is made.

·ARTICLE
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S3

An a;my of occupation can only take
posseSSlOl1 of cash, funds, and realiz
able securities which are strictly the
property of the State, depots of arms,
means of transport, stores and supplies,
and, generally, all movable property be
longing to the State which may be used
for the olJerations of the war.
All means of communication and of
transport operated 011 land, at sea and ill
the air for the transmissioll of persons,
things and news, as well as depots of
arms and, generally, all kinds of muni
tions of war, even though belonging to
companies or to private persons, are
likewise material which may serve for
military operations, but they must be re
stored and compensation fixed when
peace is made.
Submarine cables connecting an OCC1l
pied or enemy territory '<t'ith a neutral
territory shall not be sei:::ed nor de
stroyed except when absolute necessity
requires. They must likewise be re
stored alld compensation fixed 'when
peace is made.
NEW ARTICLE
RELATIVE TO INDEMNIFICATION FOR VIO
LATION OF REGULATIONS RESPECTING
THE LAWS AND CUSTOMS OF WAR ON
LAND

A belligerent party which shall 'violate
the prom'sions of the present Regula
tions shall, if the case demands, be liable
to pay compensation. It shall be re
sponsible for all acts committed bv per
sons forming part of its armed forces.

Annex C
Declaration of 1899 concerning the dis
charge of projectiles and e.rplosi'l!es
from balloons
The contracting Powers agree to pro
hibit, for a period extending to the close
of the Third Peace Conference, the dis
charge of projectiles and explosives
f rom balloons or by other new methods
of a similar nature.

Draft of Declaration presented by the

delegation of Belgium
The contracting Po'wers agree, for a
term of five 'j'ears, to forbid the dis
charge of projectiles and explosives
from balloons or by other new methods
of a similar nature.
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The present declaration is ollly billd
The present Declaration is only bind
ing on the contracting Powers III case ing on the contracting Pou'ers in case of
l'c'ar betLC'ccn two or 'more of them.
of war between two or more of them.
It shall cease to be binding from the
It shall cease to be binding from the
time
when, in a 'war betwccn the con
time when in a war between the con
tracting
Pmc'crs, one of th~ belligerents
tracting P~wers, one of the belligerents
.is joined by a non-contractzng Power.
is joined by a non-contracting Power.
The present Declaration shall be rati
fied as soon as possible.
The ratifications shall be deposited at
The Hague.
A proces-verbal shall be drawn up re
cording the receipt of the ratifications,
of which a duly certified copy shall be
sent, through the diplomatic channel, to
all the contracting Powers.
Non-signatory Pmt'ers may adhere to
N on-signatory Powers may adhere to
the present Declaration. To do so, they the present Declaration. F or this pur
must make known their adhesion to the pose they 11lllst 11Ia!~e their adhesion
known to the contracting Powers by
contracting Powers by means of a writ
means of a u'ritten notification ad
ten notification, addressed to the N ether
land Government, and communicated by dressed to the N etlzerland Government,
alld by it communicated to all the other
it to all the other contracting Powers.
contracting Pou·ers.
III the evellt of one of tlie hiqh con
In the event of one of the high con
tracting Parties denouncing the present tracting Powers denouncing the present
Convention, such denunciation shall not Declaration, sitch denunciation shaTlllot
take effect until a year after the notifi
take effect until avear after the notifica
cation made in writing to the Netherland tion made in 'Writing to the Netherland
Government. and forth\vith communi
Govemment. and by it fortlncith com
cated by it to all the other contracting mUllicated to all the other contracting
Powers.
Powers.
This denunciation shall only have ef··
This denunciation shall have effect
fect in regard to the notifying Power.
only in regard to the notifying Power.

Annex D
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PROPOSAL OF THE DELEGATION OF GREAT BRITAIN
Amendment to the Text Approved by the Second Commission for the Re
newal of the Declaration Prohibiting the Discharge of Pro
jectiles and Explosives from Balloons
In the"first. paragrap~ substitute for the words" for a term of five years"
the words untIl the meetmg of the Third Peace Conference."
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Annex E
REGULATIONS CONCERNING BOMBARDMENT BY NAVAL
FORCES I~ TIME OF WAR
REPORT TO THE CONFERENCE

1

The question of the bombardment of ports, towns, and villages by naval
forces incidentally engaged the attention of the First Peace Conference. The
Conference did not succeed in disposing of it in a positive manner but instead
passed, by an almost unanimous vote of the Powers there represented, a resolution
which appears in the Final Act of 1899 and reads as follows:
The Conference utters the Va'U that the proposal to settle the question
of the bombardment of ports, towns, and villages by a naval force may be
referred to a subsequent conference for consideration.
Indeed, as his Excellency the first plenipotentiary of Belgium has rightly
reminded the Third Commission, the very useful codification of the laws
[112] and customs of war on land by the First Conference, on the basis already
prepared in 1874 by the resolutions of the Conference of Brussels would
appear incomplete if there were not also settled the question of bombardment by
naval forces of ports, towns, and villages: a question so intimately connected with
the one settled by the Regulations of 1899 on the subject of bombardment by
land forces of undefended towns, villages, and habitations.
\Vithout ignoring the differences which may exist in respect of bombardment
between war on land and naval war, it cannot be denied that when bombardment
is directed by naval forces against the land the operation is not a purely naval
one. \Vhatever it may be, the fundamental principles ruling bombardment by land
forces of undefended towns, villages, and habitations should, it seems, be equally
applied to bombardment of such ports, towns, villages, etc., by belligerent naval
forces, since the same reasons which dictated the prohibition laid down in Articles
2S ct seq. of the Regulations mentioned exist also here in nearly their full force.
It is necessary to limit the means that belligerents may employ to injure their
enemy in a degree corresponding with the exigencies of modern warfare.
Apparently, considerations of this kind led the Institute of International Law,
when it considered the question of bombardment of undefended towns by naval
forces at its session in Venice, to apply to it, in principle, the provisions on bom
1 The report on this subject was presented to the Third Commission by a committee of
examination created by the first subcommission and presided over by his Excellency Mr.
HAGERUP (Norway), president of that subcommission. The committee was composed of the
following members: Rear Admiral SIEGEL (Germany), Rear Admiral SPERRY (United
States), Rear Admiral HAUS (Austria-Hungary), his Excellency Mr. VAN DER HEUVEL (Bel
gium), Colonel TING (China), Rear Admiral SCHELLER (Denmark). Captain CHAc{lN
(Spain), Rear Admiral ARAGO and Captain LACAZE (F.rance), Captain OTTLEY (Great Brit
ain) Professor GEORGIOS STREIT, reporter (Greece), hIS Excellency Mr. PIERRE HUDICOURT
(Ha'iti) his Excellency Count TORNIELLI and Captain CASTIGLIA (Italy), Rear Admiral
HAYAO'SHIMAMURA (Japan), his Excellency Vice Admiral ROELL (Netherlands), Captain
STURDZA (Roumania), Captain BEHR (Russia), his Excellency Mr. HAM MARSK]OLD and
Captain G. AF KLINT (Sweden), and his Excellency Vice Admiral MEHEMED PASHA
(Turkey).
[The project submitted with this report was adopted by the Conference, August 17,
1907. Save some changes in style, it is identical with Articles 1-7 of the Convention as
signed.]
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bardment voted by the Institute in its regt~lations :oncern!ng war o~ land. This
is seen in the very form given by the Instlt~te to Its Vemc.e .resolutlOn:, on .bo~
bardment for it contented itself with referrIng to the provIsIons contamed III Its
re(Tulatio~s concerning war on land, and merely added thereto some special rules
th~t seemed requisite to give a certain latitude demanded by the needs of naval
warfare.
It is also this same fundamental idea that seemed to inspire the proposals
submitted to the first subcommission of your Third Commission, all of which
remind us of the analogies existing between the two cases.
The proposals presented to the subcommission are five in number - one each
from the United States, Spain, Italy, Netherlands, and Russia. 1 The last four
are grafted on the proposal of the delegation of the United States, itself borrowed
from the Naval Code of the United States of 1900; they all have one common
point of departure. It consequently seemed possible and useful to combine these
different proposals into a single text to be submitted in the name of all the
above-mentioned delegations to the consideration of the subcommission. His
Excellency Count TORNIELLI took the initiative in thus greatly facilitating the
special business of the subcommission; and in the two meetings at which he pre
sided, to which the members of the bureau of the subcommission 2 were invited
besides the representatives designated for this purpose by the delegations which
had drawn up the proposals, a single text was agreed upon to serve as a basis for
the deliberations of the subcomrr.;ssion.
This combined project, which was presented in the name of the five delega
tions,a was discussed as a whole and in detail by the subcommission, which adopted
much of it unanimously and made no very considerable changes in its substance.
The duty of the final drafting and coordination of the texts into one project
[113] was entrusted to a committee of examination composed of the bureaus of
the Third Commission and the subcommission, as well as the naval delegates
of the Powers that had submitted proposals or amendments or that desired to be
represented. The result of the work of this committee of examination was sub
mitted for the approval of the Third Commission and discussed by it in its session
of August 8. It was then adopted with some purely formal modifications offered
by the delegation of Belgium,4 and with one amendment 4 touching its substance
and presented by the delegation of France (Article 2, paragraph 3) ; this latter
amendment, however, could not succeed in winning unanimous support. On
the other hand, the proposal made by the English delegation in the Commission,
looking to the omission of paragraph 2 of the first article, did not obtain a
majority ?f votes. Thus, with the exception of these two provisions (paragraph
2 of ArtIcle 1 and paragraph 3 of Article 2), the text which is appended to
the present report and is submitted by the Third Commission for adoption by
the Conference has been voted unanimously.
tvol. iii, Third Commission, annexes 1-5.
Thus the following attended these m~etings: Rear Admiral SPERRY (United States),
hiS Excellenry Mr. DE VILLA URRUTIA (Spam), Mr. GUIDO FUSINATO (Italy), his Excellency
Gene,ra! DE,N. BEE,R POORTL'GAEL (Netherlands). his Excellency Mr. TCHARYKOW (Russia),
and I~ additIOn hiS Excellency l\{r, HAGERUP (Norway), his Excellency Mr. VAN DEN HEUVEL
(Belgltlln), Mr. GEORGIOS STREIT (Greece).
3 Vol. iii, Third Commission, annex 6
4 Ibid" annex B of the third meeti~g, .
•
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I

In conformity with the suggestions made by his Excellency Mr. TCHARYKOW,
the provisions voted were separated into two chapters - one containing the gen
eral rules applicable to every bombardment, the other dealing with the prohibition
of bombardment of undefended ports, towns, villages, etc., as well as with the
exceptions which this prohibition carries in naval war. But we thought it best
to commence with this second chapter, thus inverting the order in the combined
project as submitted to the subcommission, in order that we might be able to
place in the opening article the provision which enunciates the ruling principle
of this whole subject.
The first article of the project which we have the honor to submit to the
Conference corresponds in its first paragraph to Article 25 of the Regulations
of 1899 respecting the laws and customs of war on land; it extends to naval
forces the prohibition against bombardment of undefended ports, towns, yillages,
dwellings, or buildings. We did not think it best to specify, as did the original
propositions of the United States and the Xetherlands,1 that the prohibition
relates to undefended" and unfortified" towns, etc. In the first place, it could
be shown that the existence of fortifications does not of itself suffice to permit
the bombardment of the place fortified if the fortifications are not defended; and
secondly, every legitimate anxiety seems to be swept away by the provision of
Article 2 which, even in the case of undefended towns, etc., concedes the possi
bility of directing a bombardment against them for the purpose of destroying by
cannon fire, under certain conditions, military works, or military or naval estab
lishments, and consequently any fortifications.
\Vith respect to the meaning of .. undefended "- and the attention of the
subcommission was particularly drawn to this point by his Excellency General
DEN DEER POORTl'GAEL and Captain Bl:RLAMAQUI, who considered especially
the case of a town defended only on the side of the sea - we believed that we
should refrain from expressing any distinction in the text itself of the project, in
view of the difficulty of defining precisely this purely negative idea. The
identical wording of the Regulations on war on land, we may add, has not given
rise to controversy on this head. But the subcommission expressly referred to
the explanations given in the meeting of July 18 of the first subcommission of the
Third Commission, in order that they may serve as an interpretation of its text.
His Excellency General DEN BEER POORTl:GAEL drew a particular distinction be
tween the defense of a coast and the defense of a town situated near the
[114] coast. The defense of the coast might necessitate firing on the instru
ments themselves of such defense, but a right of bombarding the town
which the defense of the coast might indirectly serve, unless the town itself were
defended, should not be granted. The Commission saw no objection to this
manner of viewing the subject.
Another question along the same line was examined. It was common to the
two topics assigned to this subcommission, and was settled by the technical com
mittee charged with the final drafting of the regulations concerning the laying of
mines. The question was whether a town should be considered as defended in the
sense of paragraph 1 by the sole fact that automatic submarine contact mines
are anchored off its harbor. It seemed to the majority of the Commission (22
1

Vol. iii, Third Commission, annexes 1 and 4.
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votes ao-ainst 5 and 10 abstentions) that the question should receive a negative
answer,::' as the' sole fact of the existence of automatic contact mines before a
place could not justify a bombardme~t of ~hat pl.ace. ~evertheless, there was
some hesitation as to the phrasing to give thIS partIcular Idea, and some members
of the Commission declared themselves in favor of omitting this second paragraph
of Article 1. To this end, they recalled the dangers to peaceful shipping gen
erally lurking in mines; they also asserted as a reason for omitting the provision
contained in paragraph 2 that it would appear illogical that.a t.own defen~ed by
means of submarine contact mines should be held to be mVlOlable, \yhlle the
same privilege is refused a town defended by guns. Laying mines :,hould ~ven
be considered as useless when it is granted that an undefended town IS not ltable
to bombardment. Finally, it was said, there is a fundamental principle applicable
to this question namelv that when a belligerent accords immunity to an un
defended hostile'place, h~'is entitled to make use of that place, without running any
risks by approaching it. This reasoning did not convince the majority, which
remained of the opinion that by omitting this provision we should run the risk
of rendering illusory the prohibition of bombardment of undefended places; and
it was decided to retain the second paragraph of Article 1.
Article 2 is so closely related to the provision of Article 1, as is also apparent
from the use of the word" however," that a union of the two articles into one
was thought of. After mature reflection the committee of examination decided
otherwise, in order that the principle laid down in the first article might receive
the greater prominence unfettered with any subsidiary consideration.
The first exception to this principle is dealt with in Article 2. It seems to be
necessary owing to the special needs of naval warfare. Indeed, whilst in land
warfare the belligerent will have the opportunity of taking possession of an un
defended place and, without having recourse to bombardment, of proceeding to
any destruction there that may serve his military operations, the commander
of naval forces will sometimes be obliged, under certain conditions, to destroy
with artillery, if all other means are lacking, enemy structures serving military
ends, when he has not at his disposal a sufficient landing force or when he is
obliged to withdraw speedily; likewise, he will perhaps find himself under the
necessity of destroying 'with artillery in analogous situations hostile war-ships
found in a port, even in the case where these war-ships would not be of service
in defending the town and when, too, the town is not defended.
On the principle of this first exception everybody was agreed. They also
ended by unanimously recognizing that there should be added to the structures
which may be destroyed by bombardment when circumstances required, "plant"
which can be utilized for the needs of the hostile fleet or army (for example, rail
way tracks or floating-docks). The broader proposal to add also "sup
[1151 plies" ~ for example, coal stacks) was withdrawn by its author, as the
expressIOn" war materiel," contained in this article satisfied him and as
the objection was advanced in several quarters that such'an amendmedt would
have too broad a range and might jeopardize the real meaning of the prohibition.
. B:lt t~e s~bcommission was unable to reach an agreement, and attempts in
thiS ?~rect!On .m the committee of examination were equally fruitless. on the
conditions which should permit a commander of naval forces before an unde
fended place to proceed to destroy with artillery military establishments, etc., in
the absence, of course, of other less dangerous means of which he mio-ht avail
himself.
::.
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'Whilst the majority of the subcommission was of opinion that a bombardment
to effect such a destruction must not take place until after a formal summons to
the local authorities and only in the case when, after the expiration of a reason
able time of waiting, those authorities refuse themselves to destroy the works,
etc., enumerated in Article 2 - the military exigencies not exceeding these limits
- several technical delegates advanced serious objections to the restrictions im
posed on belligerent operations. They pointed out the possibility that naval
force might have to act immediately, lacking the time to give a previous summons
or to wait until a reasonable time had passed for the local authorities to comply
with the demands of the naval commander. Particularly, it was said, the com
mander of the naval force should,. if need be, be in a position to attack imme
diately with artillery vessels in the roadstead in order to prevent them from
joining a hostile fleet which might be in the neighborhood, if there was any
danger of their so doing.
\Vhen this controversy came before the Commission for settlement, the
delegation of France presented a new plan,! designed to satisfy, in the exceptional
cases of imperative military necessity, those considerations of a technical nature,
without doing away with the humanitarian principle laid down in Article 2, which
in itself had met with no objection. His Excellency the first delegate of France,
as well as Captain LAC,\ZE, developed the idea that in the interest of facilitating
the signature of a convention constituting a real advance in the law of nations,
it was necessary to avoid any too strict prohibition that might, by imposing an
obligation to grant time in all circumstances, not sufficiently take into account
certain unavoidable necessities of warfare.
The French proposal therefore had for its object to reconcile these urgent
necessities, which constitute the exception, with the humane considerations that
have prompted the general rule. The majority of the Commission (24 ayes
against 1 nay, and 10 abstentions) supported this view; the French plan was
adopted and appears as paragraph 3 of Article 2.
\Vith regard to paragraph 2 of this same article, there was no debate; it
was not contested that in exceptional cases when the commander of naval forces
undertakes a bombardment in conformity with Article 2, the fire must be aimed
exclusively at the points therein mentioned; but it is not less true that any damage
that is unavoidable, and this is a proper qualification, caused by the bombard
ment outside those limits, will be borne by the inhabitants of the bombarded
towns, the commander of the naval forces incurring no responsibility therefor.
Article 3 states the second exception to the prohibition contained in the first
article. Although it appear~d in the combined text, his Excellency Count
TORNIELLI felt obliged to say at the beginning of the discussion that
[116] the initiative of this proposal was not due to the Italian delega
tion. The delegation of Belgium for its part likewise repudiated this
article, which it desired to see disappear entirely, without, however, making
any motion to that end. Moreover, the debates did not bear on the existence it
self of this exception, which seemed to be considered as a necessary concession
to the necessities of naval war, as naval forces are often obliged to procure by
means of requisitions provisions and supplies that they cannot do without.
Stress was laid on the question. what should be the extent of the requisitions
permitted. On this point the Spanish delegation had asked with regard to
the proposal of the United States, which spoke of reasonable requisitions, that
1
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it be defined what are the requisitions ti1at should b: considered as reasona~le and
a refusal of which would render towns, etc., lIable to bon:b.a:dment. The
delegation of Spain proposed at the same til,ne that tht;se requlsl~lOns should be
limited to the necessary materials and suppltes that shIps of bellIgerent Powers
might rightfully procure in a neutral port. Likewise, hi~ Excellency Vice Adn:i.ral
1IEIIE11ED PASHA, in the name of the Ottoman delegatIOn, asked for the addltIon
of a paragraph specifying that" the commander of naval forces shot~ld not have
recourse to bombardment if it is proved that the ports, to\\"ns, VIllages, and
dwellings in question are not in a position to furnish provisions or other supplies
necessary for the immediate use of the naval force present." His Excellency
Count TORNIELLI having proposed to restrict requisitions to such as are ., in
proportion to the local resources," and his Excellency the first delegate of Belgium
haying suggested that there would be still other provisions drawn from the
Regulations respecting the laws and customs of war on land that should be ap
plied to the requisitions that naval forces might claim, the Commission, while
not deeming itself competent to regulate cor professo the questio:1 of requisitions
for naval war in general, decided to add at the end of Article 3 a provision
similar to that already adopted in Article 52 of the Regulations mentioned, and
specifying that the furnishing of these provisions or supplies ought not only
to correspond with the needs for the time being of the naval forces present,
but ought also to be in proportion to the resources of the place. These requisi
tions shall only be demanded in the name of the commander of the said naval
force; and they shall, as far as possible, be paid for in cash; if not, they shall be
evidenced by receipts.
Article 4 was accepted without discussion.
It corresponds in a way to the last paragraph of the original proposals of
the United States and the Ketherlands,2 according to which bombardment for
non-payment of a ransom is forbidden. In the preparatory committee it was
agreed to omit this clause, which, contrary to the views of the author of the
proposal mentioned, was believed to suggest that a demand for ransom is not
prohibited in principle. It was therefore preferred to make no allusion to ran
som and to forbid a bombardment for the purpose of obtaining money contribu
tions, a prohibition which also precludes a fortiori bombardment for non-pay
n~Cllt of a ransom. Nevertheless, even this allusion to money contributions is
not intended, according to the explanations giyen in the subcommission, to give
naval forces a right to demand such contributions. On the contrary, this ques
tion was left open as not being cognizable by the Third Commission. The only
pt:rpo:e of t~1e article is !o lay it down that even in a case where money con
!nbuh.ons mIght be reqUIred, a bombardment undertaken with the design of
Imposmg them by force should not be permitted.

[117]

II

The articles of the .s:cond chapter are applicable to every bombardment, and
corresp.ond to the provIsIons contained in Articles 26 to 28 of the Regulations
respectmg the law: a.nd customs of war on land adopted by the First Confer
ence. The CommISSIOn thought it should reproduce these, so that the whole
1
2

Vol. iii, Third Commission annex 2
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matter would be regulated in the project submitted to the present Conference.
At the same time, advantage was taken of the opportunity to define and sup
plement in certain particulars the general rules on bombardment ,,,,hen under
taken by naval forces.
Thus, with respect to Article 5, besides a small addition accepted on the
motion of the Greek delegation with the object of assuring historic mOlluments
the protection due them in case of bombardmcnt, a provision was added at the
end on the subject of the signs with which the inhabitants shall mark the build
ings, etc., that should be spared. In view of the difficulty that may lie, in case
of bombardment by naval forces, in the way of a previous notification 011 the
part of the inhabitants of the signs which thcy are going to use to mark the
protected buildings, it seemed that the corresponding provision of the Regulations
on land warfare ought to be supplemented in the project before ns.
The request that an understanding be reached on this point in order to fix:
in advance and once for all the sign to be used, was made by the delegation of
Russia and supported by his Excellency Count TORNIELLI, who had already filed
a similar proposal with the preparatory committee. As no objection was raised
in the Commission, the question was referred to the committee of eX:lmination.
But there a difference of opinion arose: some members, especially the representa
tives of the United States and Japan, were averse to deciding in advance npon
a distinctive sign; they said that there could not be anyone sign that could be
used and be recognizable in all cases; that a sign fixed upon in advance might
110t be found at hand at a given time by the inhabitants, who would then see them
selves deprived of the means of marking buildings for protection; and that
abuses would be possible, as has happened with the distinctive sign of the
Geneva Convention.
The majority did not take this view.
If, for bombardment by naval forces, it was needful, in order to avoid de
lays prejudicial to the fleet, not to admit the necessity of a previous notification
by the inhabitants as to the sign that they would employ, it seemed indispensable
that this sign be fixed for all time. \Vith the sign once settled npon, the inhabi
tants of towns liable to bombardment from the sea would certainly 110t fail to
make timely provision, and the fault would be theirs if they did not take steps
to that end. As to abuses, these might happen to any sign. It was therefore
decided that a small committee composed of Admiral ARAGO, Captain CASTIGLIA,
and Captain BElIR shonld devise a distinctive sign that can be easily used in all
circumstances and is adapted for being visible anywhere and for being lighted
up at night. The formula proposed by that committee, which is to be found
at the end of Article 5, was accepted without debate by the Third Commis
sion.
The committee also took care to explain .. that the stiff panels could be made
of wood or of cloth or even painted on the wall; the number and the disposition
of the panels on each building to be protected would be determined by the re
quirement of rendering them easily visible from anyone of the directions whence
they might be struck by the artillery of enemy vessels."
Article 6 owes its present form to a wording adopted unanimously by the
Commission on the basis of the discussion that took place in the subcom
[118] mission in consequence of an argument delivered by Captain OTTLEY
and supported by the Japanese delegation. It was said that the rule
under which the commander of naval forces should in all circumstances do his
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utmost to warn the authorities before commencing a bombardment was too strin
gent and might in some cases place the naval forces at a disadvantage. There
might be circumstances in which the admiral's duty will require him to destroy
as speedily as possible an enemy fortress or arsenal, and the success of such op
erations might be endangered by an obligation to give a previous warning. But
it was unanimously recognized that only an exceptional military situation should
free the admiral from this obligation. It was with this understanding that
the principle of the proposal made by his Excellency the first delegate of
Roumania and amended by Rear Admiral SIEGEL was accepted by the Commission,
which charged the committee of examination to find a formula embodying with
the rule laid down in Article 6 an exception for cases where the military situa
tion does not permit of a previous warning.
Finally, Article 7 is merely a repetition of Article 28 of the Regulations on
land warfare. The transposition of the word " even," proposed by :Mr. RENAULT,
is only a change in phrasing.
Such, gentlemen, is the project which is to-day presented by the Third Com
mission for the approval of the Conference.
By ordaining the rules which the Third Commission has the honor to recom
mend, this high assembly would usefully complete the work commenced in 1899
and would, in this serious and difficult problem bequeathed to it by the First Peace
Conference, make a substantial contribution to the codification of international
law in time of war.

Annex F
REGULATIONS CONCERNING BOMBARDlVIENT BY NAVAL
FORCES IN TIME OF WAR 1
CHAPTER L- The bombardment of undefended ports, towns, villages, etc.
ARTICLE 1
It is forbidden to bombard by naval forces undefended ports towns villages
'
,
,
dwellings or buildings.
A place cannot be bombarded for the sole rf'ason that automatic submarine
contact mines are anchored off the harbor.
[119]

ARTICLE 2

Howeve~, there are not included in this prohibition military works, militarv
or naval est~?hshments, depots of arms or war materiel, workshops or plant whicll
:ould be utilized ~or the needs of the hostile fleet or army, and the ships of war
In the harbor, whIch the commander of a naval force may destroy with artillery
after a summons followed by a reasonable time of waiting, if all other means a~~
,
1 [This text submitted to the Conference differs from Articles 1 7 of th
C
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impossible, and when the local authorities have not themselves destroyed them
within the time fixed.
He incurs no responsibility for any unavoidable damage which may be
caused by a bombardment under such circumstances.
If for military reasons immediate action is necessary, and no delay can be
allowed the enemy, it is understood that the prohibition to bombard the undefended
town holds good, as in the case given in paragraph 1, and that the commander
shall take all due measures in order that the town may suffer as little harm as
possible.
ARTICLE 3
After due notice has been given, the bombardment of undefended ports, towns.
villages, dwellings, or buildings may be commenced, if the local authorities.
after a formal summons has been made to them, decline to comply with requisi
tions for provisions or supplies necessary for the immediate use of the naval
force before the place in question.
These requisitions shall be in proportion to the resources of the place. They
shall only be demanded in the name of the commander of the said naval force.
and they shall, as far as possible, be paid for in cash; if not, they shall be eVi
denced by receipts.
ARTICLE

4

The bombardment of undefended ports, towns, villages, dwellings, or build
ings for non-payment of money contributions is forbidden.
CHAPTER

II.- General provisions
ARTICLE

5

In bombardments by naval forces all the necessary measures must be taken
hy the commander to spare as far as possible historic monuments, sacred edifices,
buildings used for artistic, scientific, or charitable purposes, hospitals, and places
where the sick or wounded are collected, on the understanding that they are not
used at the same time for military purposes.
It is the duty of the inhabitants to indicate such monuments, edifices, or
places by visible signs, which shall consist of large stiff rectangular panels divided
diagonally into two colored triangular portions, the upper portion black, the lower
portion white.
ARTICLE 6
If the military situation permits, the commander of the attacking naval force,
before commencing the bombardment, must do his utmost to warn the authorities.
ARTICLE

7

It is forbidden to give over to pillage a town or place even when taken by
storm.
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Annex G
(120]
CONVENTION BETWEEN CHILE AND THE ARGENTINE RE~
PUBLIC, RESPECTING THE LIMITATION OF NAVAL
AR1IA1fENTS
Don JosE FRANCISCO VERG,\RA DONOSO, the Minister for Foreign Affairs of
Chile, and Don JosE ANTONIO TERRY, Envoy Extraordinary and Minister
Plenipotentiary of the Argentine Republic, having met together in the Ministry
for Foreign Affairs of Chile, have agreed to include in the following convention
the various decisions arrived at for the limitation of the naval armaments of the
two republics: decisions which have been taken owing to the initiative and to the
good offices of His Britannic Majesty's Government, represented in Chile by its
Envoy Extraordinary and Minister Plenipotentiary, Mr. GERARD A. LOWTHER,
and in the Argentine Republic by its Envoy Extraordinary and Minister Pleni
potentiary, Sir \V. A. BARRINGTON.
ARTICLE 1
'With the view of removing all motive for uneasiness or resentment in either
country, the Governments of Chile and of the Argentine Republic desist from ac
quiring the vessels of war which they have in construction, and from henceforth
making new acquisitions.
Both Governments agree, moreover, to reduce their respective fleets, for
which object they will continue to exert themselves until they arrive at an un
derstanding which shall establish a just balance (of strength) between the said
fleets. This reduction shall take place within one year, counting from the date
of exchange of ratifications of the present convention.
ARTICLE 2
The two Governments bind themselves not to increase, without previous
notice, their naval armaments during five years; the one intending to increase
them shall give the other eighteen months' notice. It is understood that all
armaments for the fortification of the coasts and ports are excluded from this
agreement, and any floating machine destined exclusively for the defense of these.
such as. submarines, etc., can be acquired.
ARTICLE 3
The two signatory Parties shall not be at liberty to part with any vessels, in
c~nsequence of this convention, in favor of countries having questions pending
WIth one or the other.
ARTICLE 4
. In order to facilitate the transfer of pending contracts, both Governments
b1l1d themselve~ to prolong. for two m~nths the term stipulated for the delivery
?f the ~esse.ls 111 ~onstruct.lOn, for \~hIch purpose they will give the necessary
1I1structlOns ImmedIately thIS conventIOn has been signed.
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ARTICLE 5

The ratifications of this convention shall be exchanged within the period
of sixty days, or less if possible, and the exchange shall take place in this city
of Santiago.
In witness whereof the undersigned have signed and put their seals to two
copies of this convention in the city of Santiago, May 28, 1902.
J. F. VERGARA DONOSO.
J. A. TERRY.

Annex H
PROTOCOL OF THE CONVENTION OF MAY 28, 1902, BETWEEN
CHILE AND THE ARGENTINE REPUBLIC ON THE
LIMITATION OF NAVAL ARMAMENTS
His Excellency Don CARLOS CONCHA, Envoy Extraordinary and Minister
Plenipotentiary of Chile, and his Excellency Dr. LUIS M. DRAGO, Minister for
Foreign Affairs, having met together in the Department of Foreign Affairs in
Duenos Aires, on January 9, 1903, with the view of giving effect to the just
balance which both countries have decided to establish between their respectiYe
fleets, in conformity with the treaty on naval armaments signed on May 28,
1902, with the notes exchanged on the same day between the Chilean rVlinistry
and the Minister Plenipotentiary of the Argentine Republic, and, with the
protocol which was signed on July 10, 1902, relating to the same matter, and,
after having exchanged their respective powers, which were found in due form,
have agreed to the following arrangement:
ARTICLE 1
The Republic of Chile and the Argentine Republic shall hereafter, and in the
shortest time possible, sell the vessels of war now building for them, for the
former in the shipyards of Messrs. VICKERS and Messrs. ARMSTRONG (England)
and for the latter in those of' Ansaldo (Italy), according to the stipulations set
forth in paragraph 1 of Article 1 and in Article 3 of the agreement of May
28, 1902.
In the event of its not being possible from any cause to carry out the
sale immediately, the high signatory Parties may continue the building of the
said ships, until they are completed, but in no case shall they be added to the
respective fleets - not even with the previous notice of eighteen months re
quired for the increase of naval armaments by Article 2 of the above-quoted
agreement.
ARTICLE 2
Both the high signatory Parties mutually agree immediately to put the
[122] vessels at present building at the disposal and at the orders of His Britan
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nic Majesty, the arbitrator appointed by the treaty of :May 28, 1902, in
forming him that they have agreed that the v~ssels sh~1l n?t.leave the yar?s w.here
they actually are except only in case both. hlg~ Parttes Jotntly request It, eIther
because their sale has been effected or tn vIrtue of a subsequent agreement.

3
The two high signatory Parties shall immediately communicate to the ship.
builders the fact that the vessels have been placed, by common consent of both
Governments, at the disposal of the arbitrator designated in the treaty of May
28, 1902, without whose express order they may not be delivered to any nation
or individual.
ARTICLE

ARTICLE

4

In order to establish the just balance between the two fleets, the Republic of
Chile shall proceed to disarm the battle-ship Capitan Prat and the Argentine Re
public to disarm its battle-ships Garibaldi and Pueyrredoll.
ARTICLE

5

In order that the vessels may be considered disarmed, in accordance with
the foregoing article, they must be moored in a basin or port, having on board
only the necessary crew to attend to the preservation of the material which can
not be removed, and they must have landedAll coal;
All powder and ammunition;
Artillery of small caliber, torpedo tubes and torpedoes, electric search-lights,
boats.
All stores of whatever kind.
For their better preservation it is permissible to roof in the decks.

6
The vessels mentioned in Article 4. which both Governments agree to disarm,
shall remain in that state, and may not be rearmed without the previous notice of
eighteen months which the Government who wishes to do so is obliged to give
to the other Government, except in case of a subsequent agreement or of their
alienation.
ARTICLE

ARTICLE

7

Both Governments shall request the arbitrator appointed by the treaties of
May 28, 1902, for the purpose of arranging difficulties to which questions on
naval armaments may give rise, to accept the duties resulting from the present
agreemen~, for which purpose an authenticated copy shall be sent to him.
In wItness whereof the respective plenipotentiaries sia-n and seal the present
protocol in duplicate at Buenos Aires, January 12, 1903. I:>
CARLOS CONCHA.
LUIS M. DRAGO.

[123]

FIFTH PLENARY MEETING
SEPTEMBER 7, 1907

His Excellency Mr. Nelidow presiding.
The meeting opens at 11:10 o'clock.
The minutes of the fourth plenary meeting are read and approved.
The President: Gentlemen, you are not una ware that upon the occasion
of the festival of Her Majesty the Queen of the Netherlands, I considered it my
duty to be the interpreter of the unanimous sentiments of the Conference in
transmitting our congratulations to Her Majesty. I have the honor to read you
the telegram she has deigned to address to me:
I greatly appreciate the congratulations and wishes of your Excellency,
and beg you kindly to transmit my sincere thanks to the delegates at the
Conference.
WILHELMINA.
(Applause.)
I have already had occasion in one of your commissions to communicate
to you the resolution in virtue of which Her Majesty the Queen has been so
kind as to place at our disposal, for the duration of the Conference, the large
Hall of the Knights. We tender to Her Majesty our deep gratitude for all the
facilities which she has given us and for the warm hospitality she has so gener
ously accorded us ever since our first meeting. (Applause.)
Since the last meeting I have received from his Excellency the first delegate
of Great Britain the following letter which I have the honor to read to you:
August 22, 1907.
MR. PRESIDENT AND DEAR COLLEAGUE: I have the honor to inform
your Excellency that my Government has just authorized me to accept the
principle of indemnification for violation of the Hague Regulations respect
ing the laws and customs of war on land, as it is. set forth in the proposal
[124] of the delegation of Germany 1 and that, consequently, the reservation
made by me on this subject at the last plenary meeting is no longer of value.
Accept, etc.
[Signed] Sir EDWARD FRY.

The Conference takes note of this communication.
Among the communications which I have received since our last meeting, I
must mention a letter addressed to me by the President of the Council of l\Iinisters
of Roumania, his Excellency :Mr. DhllhRE STURDZ_\, for the purpose of trans
mitting to me a plan for an Academy of International Law to be erected at The
Hague.
You will remember, gentlemen, that in our third meeting I had the honor
1

Vol. iii, Second Commission, annex 13.
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to call your attention to a suggestion made on this subjec.t by the ~ditor ~f a
German review. It led the eminent Roumanian statesman, Iru.bued wIth the .I:lea
of the development of the law of nations, to prepare a pl~n whIch I am depo~~tJ11g
in the archives of the Conference. Some day, perhaps, It may serve to facIlItate
the realization of this idea, were it destined to materiali~e, at a time when tl;e
pacific institutions which the Conference wishes ~o ?rgall1~e at TI~e Hague wIll
have been sufficiently developed to create a cont111tl1t~ of mternatJOnal law and
a judicial practice which it would be necessary to codIfy.
Here is the letter of His Excellency Mr. STURDZA.
EXCELLENCY: Following with increasing interest, since its beginning.
the work of the HaO"ue Conference, my attention has been particularly drawn
to its organization, in order that this great international institution, f?une!~d
by the generous initiative of Hi,~ l\Iajesty, EMPE~O.R NICHOLAS II, mIght, 111
a rapid and efficacious manner, extend the e!omJJ1JOn of law ane! strengthen
the sentiment of international justice."
That my letter may not be too long, I beg your Excellency to allow me
to set forth briefly the proposal which I submit for your consideration.
I am encouraged in taking this step by the fact that the proposition
gives definite form to an idea which was expressed by your Excell.ency, as
president of the Second Peace Conference, 111 your address open111g that
illustrious gathering.
The Peace Conference pursues a great object, that of bringing about the
pacific settlement of international disputes.
To this end, in 1899, a Permanent International Court of Arbitration
was established, for the purpose of adjudging the disputes which would be
submitted to it. The Conference now seeks to give to arbitral justice a
still greater development. This ,vould be the time, then, to create between
the international tribunal and the Conference a bone! which cannot be other
than scientific, in order that practice and theory may march hand in hand
and mutually aid each other. There should be established, therefore, at
The Hague a fully developed institute of international law, whose direction
would be entrusted to the Peace Conference, whose practical execution would
be entrusted to the Permanent Administrative Council established in 1899, and
whose scientific development would be entrusted to an academy of inter
national law, which would, in a methodical way, maintain the science on a
level with the principles enunciated by the Conference and practice on a level
with the progress inaugurated.
In submitting this proposal to your Excellency, through the intermedi
[125] ary of the first ~elega~e of Roumania, his Excellency :Mr. ALEXANDRE
BELDIMAN, I .take the .lI?ert~ of requesting you to give it your powerful
support. As th.ls I?ro~osltJon IS only the necessary and indispensable com
plement. of the 111stItutlOn of the Conference itself, I hope that your Excel
lency WIll find the means of putting it into execution.
I beg your Excellency, etc.
I permit myself to express to his Excellency the gratitude of the Conference
for the work in which he has taken such a deep interest and I am filing hi;
plan 1 in the archives of the Conference.
'
The PRESIDEN!:. The business on the agenda is the reading of the report of
the Second CommIssIon upon the opening of hostilities. 2 You have before you
Annex A to these minutes.
For the de~at~s on the matter, see vol. iii, minutes of the first and third meetings of
the Second CommIssIon and those of the first three meetings of its second subcommission.
1
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the text 0: the report; 1 I therefore consider it unnecessary to read it. Mr. LOUIS
RENAULT will read the articles adopted by the Secone! Commission,2 and I ask
the members of the Conference who might have reservations to make kindly to
formulate them as the occasion presents itself during the reading.
The floor is given to Mr. LOUIS RENAULT.
Mr. Louis Renault next reads Articles 1 llnd 2, which are adopted without
remarks.
.
The whole draft is unanimously adopted.
The President: The floor -is given to Colonel BOREL.
Colonel Borel: \Vith the authorization of the President, I have the honor
to read you the draft arrangement drawn up by the Second Commission concern
ing the rights and duties of neutral States on land,3
He then reads Articles 1 to 11 4 which are adopted without remark.
The entire draft is unanimously approved.
Colonel BOREL: Gentlemen, I shall now have the honor of reading to you
the draft of a new section to be added to the Regulations respecting the laws and
customs of war on land, which concerns neutrals in the territory of the belliger
ent parties. 5
His Excellency Daron Marschall von Bieberstein: At the opening of the
work of the Conference the German delegation filed a draft of regulations
relating to the treatment of neutral persons in the territory of belligerents. 6
I126] This draft contained a codification almost complete of the rules to be
applied by the belligerent States to the ressortissallts of neutral States.
In preparing this draft we were inspired by a twofold principle which has been
accurately defined by our eminent reporter. The draft tended to end the un
certainty which now exists, and which has too often been the source of differences
between belligerents and neutral States, by the adoption of precise rules. The
draft was based on the idea that neutrals on belligerent territory should remain
as far as ·possible outside of the war. They should not take part therein, and
they will not suffer from its effects except in so far as this cannot be avoided.
The draft, which thus tended to create a special situation for persons who are
bound to a neutral State by ties of nationality, was divided into three chapters,
the first of which contained the definition of a neutral person and the second and
third the provisions relative to the services rendered by neutral persons and the
treatment of their property.
This draft was submitted in the second subcommission of the Second Commis
sion to a thorough examination which has been continued even in this Commission.
It has given rise to very interesting discussions, which, nevertheless, have shown
since the beginning a complete divergence of opinion upon the principles.
The contrary principle of a complete assimilation of neutral subjects into
the ressortissallts of the belligerent State has been opposed to our principle provid
ing for the creation of a special situation for neutral subjects.
Annex B to these minutes.
Annex C to these minutes,
Annexes D and E to these minutes. For the debates on the matter, see the minutes
of the third fourth and fifth meetings of the Second Commission and those of the fourth,
fifth, sixth ;nd seventh meetings of its second subcommission.
4 Annex E to these minutes.
5 Annexes F and G to these minutes.
See ibid. and minutes of the sixth meeting of
the Second Commission.
S Vol. iii, Second Commission, annex 36.
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The result of this work is presented to us to-day under the form of an " Ar
rangement concerning neutrals in be!lig.erent territory,". a~ arrangement which
has met with the approval of the maJonty of the Co.m111Isslon. .
I feel I must explain my reasons for the negative vote which I shall pro
nounce on the subject of nearly all of the articles of this arrangement.
It is true that the report still mentions three chapters. The first of these
has retained its oria-inal form almost word for word. It defines neutral persons
and the causes by \~hich they forfeit their neutral character. The head has thus
been preserved. But almost nothing remains of the body. The provisions of
the second chapter, concerning services rendered by neutrals, have at least the
merit of being complete. The same cannot be said of the third chapter which,
according to the title, determines the rules governing neutral property, but which,
in fact, treats ollly of railroad material alld 'vessels.
We ask ourselves if the several provisions which remain of the second and
third chapters can still justify the existence of the first chapter which defines
the neutral person 'and forms, as it were, the preface, and has no raison d' hrc
except in so far as the rights and duties of these persons are established by the
provisions which follow.
\Ve should have answered this question in the affirmative had the ensemble
of Chapters II and III been acceptable to us, or, at least, had the objections to be
raised concerned a detail of but slight importance.
Unfortunately, this is not the case.
One of the fundamental principles of our proposal, from which we cannot
now depart, was this: N elltral persons shallllot be required to rellder war serv
ices in the armies of the belligerents. Now Article 64 of the arrangement.
states: The parties shall not require of neutrals services connected with the war.
Nevertheless Article 65 states that the provision of Article 64, paragraph 1,
is not applicable to persons belonging to the army of a belligerent State
[127] u/lder the legislation of that State.
\Ve are therefore confronted with two stipUlations, one stating that mili
tary services shall not be required of neutral subjects, the other recognizing it as
lawful to force neutrals to carry arms under the law of the belligerent State.
\Ve could not allow the application of this principle to a German 1'essortissant.
\Ve therefore thought of making a reservation in respect to this article
alone. However, after much reflection, that did not seem sufficient. In reality
it would bring about a state of affairs contrary to the principle of reciprocity
which governs the relations between sovereign States.
The result is that we cannot accept the chapter relative to the services ren
dered by neutrals. We have besides taken into consideration that seven great
Power? have made reservations with regard to Article 67, and six among them
also wIth regard to Article 68, so that a general agreement cannot be established
upon. these two ~rinciples.. There remains, then, in the provisions concerning
the rIghts and dutIe.s of neutrals, but Article 66, treating of railroad material.
. U~der these Cl.rcumstances we have decided that the preface could not be
m~mta111ed e~cept 111 the form of a series of articles setting forth a principle
wIthout drawmg therefrom any practical conclusion.
.
It is not without deep regret that we see the work of many weeks amount
to so little.
\Ve believe, nevertheless, that it is better to leave to the future the settle
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ment of the difficulties here stated, and prepare the way for an international
understanding upon the important subject in question.
His Excellency Mr. Drago: The delegation of the Argentine Republic
will abstain from voting on Articles 64, 66 and 68.
His Excellency Mr. Beernaert: As president of the Second Commission, I
have not been able to take part in the discussion, the echo of which you have just
heard, and I have no intention of so doing at present. But I must remark that
the regulations for neutrals have given rise to a long and thorough discussion
and it would certainly be deplorable if all this work were to be lost.
The spirit of conciliation which the members of this assembly have ever
shown leads me to hope that it is not impossible to find a basis for agreement at
the price of several concessions.
The Reporter reads Article 61.
His Excellency Mr. Hagerup: I think I must recall the fact that the Sec
ond Commission had decided to replace the word « ressortissants" by that of
" nationals."
The Reporter observes that this is a typographical error which will be cor
rected. He then reads Articles 62, 63, 64 and 65.
His Excellency Count Tornielli: The delegation of Italy makes reservations
with regard to the second paragraph of Article 65.
His Excellency Mr. Hammarskjold: The delegation of Sweden makes the
same reservations as that of Italy.
His Excellency IVlr. Leon Bourgeois: The delegation of the French Re
public makes the same reservations.
His Excellency ~Ir. Martens: The delegation of Russia makes the same
reservations.
His Excellency Mr. Rangabe: The delegation of Greece makes the
[128]
same reservations.
His Excellency Mr. Carlin: The delegation of Switzerland makes the same
reserva tions.
Mr. Sanguily: The delegation of Cuba makes the same reservations.
His Excellency Mr. Groultch: The delegation of Serbia makes the same
reservations.
His Excellency Mr. Merey von Kapos-Mere: The delegation of Austria
Hungary makes the same reservations.
His Excellency Mr. Ruy Barbosa: The delegation of Brazil makes the
same reservations.
His Excellency Mr. Tcharykow, delegate of Montenegro, makes the same
reservations.
His Excellency Samad Khan Momtas-es-Saltaneh: The delegation of
Persia makes the same reservations.
His Excellency Baron Marschall von Bieberstein: I see that reservations
are made upon all sides to the second paragraph of Article 65. I propose, under
these conditions, to refer it to the Second Commission, which may perhaps find a
basis of agreement.
His Excellency Count Tornie1li: I second the proposal of his Excellency
the first delegate of Germany.
The President: I shall consult the Conference upon the reference of Article
64 to the Second Commission.
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His Excellency Mr. Leon Bourgeois: I should like to know if the reference
will apply only to Article 65 or to Articles 65 et seq.
Articles 65, .66, 67, and 68 being closely related, it would be preferable to refer
them all to the Commission.
His Excellency Mr. Beernaert: I second the motion of his Excellency the
first delegate of France; I agree with him that it would be more difficult to come
.
to an agreement on Article 65 taken alone..
His Excellency Baron Marschall von Bleberstem: I propose that the en
tire draft be referred to the Second Commission.
The Reporter: I deem it necessary to call to mind that Article 65, para
graph 2, was stricken out by the Commission, then adopted again by it by a
.
majority of 12 votes against 9 and 13 abstentions.
The question around which the discussion revolved was very Important;
it has given rise to two doctrines. The committee of examination did not wish to
sanction one of them. I am now convinced that the 12 votes made in favor of
Article 65 do not represent the true majority and that the best solution is the
suppression of the second paragraph of this article.
His Excellency :Mr. Merey von Kapos-Mere: I second the proposal of
the reporterHis Excellency Mr. van den Heuvel: The assembly is confronted with two
proposals which differ greatly: The proposal made by the honorable reporter
to eliminate the second paragraph of Article 65, and the proposal of the first
delegate of Germany, seconded and enlarged by the first delegate of France,
providing for the reference of the entire draft to the Second Commission.
These two proposals have been inspired by the divergence of the numerous
reservations just expressed.
[129] There seem to me to be two reasons for the rejection of the proposal of
our reporter. The first is that his proposal will in no way improve the
situation and will only create another as difficult. In its present form the main
tenance of the second paragraph of Article 65 calls forth reservations. Suppress
this second paragraph, and you will find yourselves in presence of reservations
just as numerous, although of opposite import. \Ve will not have taken a
step. The second reason seems to me decisive. \Ve all desire to reach an agree
ment. The means of conciliation are not exhausted and it is not now the time
to discuss them in detail.
Consequently, I hope the assembly will be good enough, without pronouncing
itself upon the question, to do away with the proposal of the honorable reporter,
and, in accordance with the suggestion of the first delegate of Germany, to
refer the entire report to the Commission. It would be regrettable if we were
obliged to confine ourselves to a declaration or to a document containing mere
chapter heads rather than a real collection of regulating provisions.
Let us seek a basis of agreement by common accord.
His Excellency Mr. Martens: The delegation of Russia has made reserva
tions upon Article 65, paragraph 2. It intends to make them on Articles 67
and 68. The reservations made on all sides lead me to believe that under these
condition~ t.he practical object held in view by the Convention no longer exists
and th~t It IS preferable to second the proposal of the delegation of Germany.
. HIS Excellency Lord Reay: The British delegation supports the proposal of
hIS Excellency the first delegate of Germany.
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His Excellency Turkhan Pasha: The Ottoman delegation makes reserva
tions with regard to Articles 67 and 68.
The Reporter: In view of the remarks of his Excellency Mr. VAN DEN
HEVVEL, I will not insist upon the proposal I made concerning the elimination of
Article 6S, paragraph 2.
The President: The reservations to which this paragraph has given rise,
the welcome that the German proposal has received by a great number of the
delegates, are so many reasons for referring all the articles of the draft to the
Commission. They have been the subject of long and thorough debates, of
which the object was to find a basis of understanding and conciliation. This
end not having been attained, I put to vote the proposal of his Excellency Baron
MARSCHALL VON BIEnERSTEIN, concerning the reference of Chapter III to a
new study.
His Excellency Mr. Beernaert: I should like to know if the reference con
cerns the entire draft or only Articles 65 to 68.
His Excellency Baron Marschall von Bieberstein: It would be preferable
to return the entire draft, but if this suggestion is destined to meet with opposi
tion, I make motion for the return of Articles 6S et seq. only.
His Excellency Count Tornielli: I consider it preferable to refer the entire
draft, in order to make the necessary arrangement of Article 6S and those which
precede it.
The reference of the entire draft is voted for by all the delegations, with the
exception of those of the United States of America, Brazil and Cuba.
The meeting adjourns at noon.
The President,
NELIDOW.
S eeretaries General,
"V. DOVDE VAN TROOSTWIJK.
PROZOR.

Annex A
[130]
ANNEX TO THE LETTER OF HIS EXCELLENCY MR. DEMETRE
STURDZA, DATED JULY 2ljAUGUST 3, 1907
Having in view the necessity of developing in a systematic manner inter
national law and its practical application to international relations, the Second
Peace Conference sitting at The Hague decides to create an Academy of Inter
national Law and to establish it upon the following bases:
ARTICLE 1
An Academy of International Law is founded at The Hague.
ARTICLE 2
The members of this Academy will be chosen from among the most eminent
scholars, university professors, and jurists of alI countries, men whose ability is
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recomized in the various branches of international law, such as private inter
nati;nal law the law of war, comparative commercial law, commercial systems
and economi~ relations, colonial systems, the history of international law.
The courses offered by the Academy of International Law at The Hague
will be given in German, English, French and Italian, without discrimination.

3
The number of members of the Academy of International Law at The
Hague will not exceed six. These members will be appointed for a period of
............. by the Second Peace Conference of 1907.
The annual courses of the Academy of International Law will be held
during the months of May, June, and July. They will begin on :May 1, 1908.
ARTICLE

ARTICLE

4

The expenses of the Academy of International Law at The Hague will be
met by contributions from those of the States represented at the Second Peace
Conference of 1907 which shall adhere to the resolution for the proposal of
this Academy.
Each State which adheres will declare the sum which it will bind itself to
contribute, which will range from 2,000 to 4,000, 6,000, 8,000, to 10,000 francs.
ARTICLE

5

The Permanent Administrative Council of The Hague, constituted by the 28th
article of the Convention for the settlement of international disputes of 1899,
is entrusted with the internal administration and with the funds of the Academy
of International Law at The Hague, and it will fix the compensation to be paid
to the members of that international institution.
[131]

6
In case this Academy will develop so as to require special headquarters to
be given to it. the Permanent Administrative Council at The Hague will call upon
the governments of the adhering States to furnish the necessary funds.
ARTICLE

ARTICLE

7

Each State adhering to the creation of the Academy of International Law

~t ~he. Hagu.e has the right to designate for attendance upon the courses of the

InstitutIOn, dIplomats, army officers, persons serving in the higher executive de
partments of the State, and scholars.
The number of attendants at the courses of the Academy will be in propor
tion to the contributions of each State, namely, 2, 4, 6, 8 or 10.
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Annex B
OPEr\I~G

OF HOSTILITIES

REPORT TO TIlE CONFERENCE

1

The Russian program contains the following topic:
Additions to be made to the provisions of the Convention of 1899 rela
tive to the laws and customs of war on land - besides others, those concern
ing: the opcniJlg of hostilitics and the rights of neutrals Oil lalld.
It was the duty of the Second Commission to study this part of the program;
the present report, however, deals only with " the opening of hostilities."
The question whether there is an obligation upon a Government intending to
make war to give notice to its adversary before beginning hostilities has been dis
cussed for years and has given rise not only to lengthy theoretical expositions but
also to frequent recriminations between belligerents. It would be a vain task,
from the point of view that we must take here, to review the practice in the
various wars since the beginning of the last century in an effort to determine
whether there is, according to positive international law, any rule on this subject.
\Ve have only to ask ourselyes \vhether it is advisable to lay one down, and if so,
in what terms.
[132] As to the first point, there can be no doubt. It is clearly desirable that the
uncertainty seen in various quarters should cease. Everybody is in favor
of an affirmative answer to the first question placed before us by the president of
the second subcommission, his Excellency ~Ir. ASSER, in his qllestiOJlllaire. 2
The subcommission has had before it a proposition of the French delegation,a
and an amendment thereto offered by the Netherland delegation. 4 The proposi
tion and its amendment were alike in requiring a warning to be given before
opening hostilities and also a notification to neutrals. The difference between
them lay in the interval between the warning and hostilities, which the Nether
land delegation proposed to fix definitely. Some special questions have also been
raised regarding the notification to neutrals. \Ve shall give you an explanatory
statement on these several points.
The French proposition was \vorded as follows:
ARTICLE

1

The contracting Powers recognize that hostilities between themselves
must not commence without a preYious and explicit warning. in the form
either of a reasoned declaration of war or of an ultimatum with conditional
declaration of war.
1 The report was presented to the Second Commission in the name of a committee of
examination thus made tip: president, his Excellency l\fr. ASSER; members: Major General
VON GUNDELL, Brigadier General DAVIS, Major General Baron GIESL VON GIESLINGEN, his
Excellencv Mr. A. BEERNAERT. his Excellency Mr. VAN DEN HEUYEL, his Excellency l\fr. DE
BUSTAMANTE, his Excellency l\Ir. BRUN, Mr. LOUIS RENA"C'LT, reporter; his Excellency Lord
REAY, Lieutenant General Sir EDMOND R. ELLEs, his Excellency l\Ir. TSUDZUKI, his Excel
lency l\lr. EYSCHEN, his Excellency Lieutenant General Jonkheer DEN BEER POORTUGAEL, his
Excellency SAMAD KHAN MOMTAS-ES-SALTANEH, his Excellency Mr. BELDIMAN, his Excel
lency Mr. CARLIN, Colonel BOREL.
2 Vol. iii, Second Commission, annex 19.
8 Ibid., annex 20.
4 Ibid., annex 22.
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ARTICLE

2

The existence of a state of war must be notified to the neutral Powers
without delay.
The mai~ provision of this proposal, which was inspired by a resolution passed
by the Institute of International Law at its meeting at Ghent in September, 1906,
is easily justified. Two distinct cases are pro~ided f~r. vVh.en. a dispute occurs
between two States, it will ordinarily lead to diplomatic negotiatIOns more or less
lengthy, in which each party attempts to have its pretensions recognized, or at
least to secure partial satisfaction. If an agreement is not reached, one of the
Powers may set forth in an ultimatum the conditions which it requires and from
which it declares it will not recede. At the same time it fixes an interval within
which a reply may be made and declares that, in the absence of a satisfactory
answer, it will have recourse to armed force. In this case there is no surprise
and no equivocation. The Power to which such an ultimatum is addressed can
come to a decision with a full knO\vledge of the circumstances; it may give satis
faction to its adversary or it may fight.
Again, a dispute may arise suddenly, and a Power may desire to have re
course to arms without entering upon or prolonging diplomatic negotiations that
it considers useless. It ought in that case to give a direct warning of its inten
tion to its adyersary, and this warning ought to be explicit.
vVhen an intention to have recourse to armed force is stated conditionally
in an ultimatum, a reason is expressed, since war is to be the consequence of a
refusal to give the satisfaction demanded. This is, however, not necessarily the
case when the intention to make war is made manifest directly and without a
previous ultimatum. The proposal set out above requires that reasons be as
signed in this case also. A Government ought not to employ so extreme a meas
ure as a resort to arms without giving reasons. Everyone, both in the coun
tries about to become belligerents, and also in neutral countries, should know
what the war is about in order to form a judgment on the conduct of the two
adversaries. Of course this does not mean that we are to cherish the illusion
that the real reasons for a war will always be given; but the difficulty of definitely
stating reasons, and the necessity of advancing reasons not well sub
[133] stantiated or out of proportion to the gravity of war itself, will naturally
arrest the attention of neutral Powers and enlighten public opinion .
. The warning .should be previous in the sense of preceding hostilities. Shall
a given .l~~gth of time elapse between the receipt of the warning and the beginning
of h.o~~llihes? Th: French proposition specifies no interval, which implies that
~ost1h~le~ ~ay begm as soo.n as the warning has reached the adversary. The
ttme limitatIOn before war IS begun is thus less determinable than in the case
of an ultimatum. In the opinion of the French delegation the necessities of
modern wa~fare do not allow of a :equirement that the party desiring to take
the .aggresslve should grant further tune than what is absolutely indispensable to
let Its adve~sa~y know that force is t() be employed against it.
The prmclple of t~e French proposal met with no objection and the text
was voted almost unammously by the subcommission after the dele<Tations of
Germany, Great Britain, Japan, and Russia had exp;essly declared themselves
in accord with it.
The delegation of the Netherlands desired to supplement the principle as
follows:
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The contracting Powers recognize that hostilities between themselves
must. not cOI?mence until the lapse of twenty~four hours after an explicit
warnmg, havmg the form of a reasoned declaratIOn of war or of an ultimatum
with conditional declaration of war, has officially come'to the attention of
the adversary's Government.
The difference between this and the French proposal lies in requiring a fixed
interval between the receipt of the warning and the opening of hostilities. The
need for this delay was explained by Colonel l\hCHELSON, speaking for the Russian
delegation, in these words:
The problem of such a delay is intimately connected with the relation
which exists between the. peace a~d \var establishments of every country.
Consequently a result of Its adoptIOn would be a more or less considerable
reduction of expenditures. The time may not be so far distant after all
when we shall be able to distinguish between the troops and other prepara
tions for war which every country in its own sovereign judgment deems
requisite in its political situation; and those that it is compelled to maintain
only through the necessity of being constantly in readiness for fighting. By
establishing a certain interval between the rupture of peaceful relations and
the beginning of hostilities, an opportunity would be afforded to such coun
tries as may desire it to realize certain economies during times of peace.
It is undeniable that these economies would be beneficial in every way, and
could not fail to bring about a great relief from the burden of peace armies,
a relief all the more acceptable because it would in no way affect the right
of ear:h nation to fix its own forces and armament solely in accordance with
its own views and needs.
There is still another advantage to be derived from the proposed delay.
It would leave to friendly and neutral Powers some precious time which
they could use in making efforts to bring about a reconciliation, or to per
suade the disputants to submit their causes of difference to the high Court of
Arbitration here. But, while speaking of this subject of a delay, we must
not lose sight of what is at present possible. The idea of any considerable
delay is not yet developed in the consciences of the people of the nations.
Consequently it would perhaps not be wise to go too far with our desires, in
order that we may not get beyond what is really possible in practice at the
present day. So let us content ourselves with accepting the delay of twenty
four hours which has been proposed by the delegation of the Netherlands.
Let us leave to the future the work of the future, and merely express our
hope that in the future the benefits of a still longer delay will be secured.
While the force of this reasoning is undeniable, it did not, convince
[134] the majority of the subcommission. It did not appear consistent with
military exigencies of the present day to fix such an interval; a great
advance is gained, however, in securing the admission of the need of a previous
warning. Let us hope that in the future we shall make a further advance; but
let us not proceed too rapidly. It is noteworthy that the Institute of Inter
national Law in its resolution referred to above. considered that it could not
go so far as to suggest a definite interval, although in such a matter as this an
assembly of jurists might be expected to be less conservative than an assembly
of diplomatists and military and naval men. It limited itself to saying: "Hos
tilities shall not commence before the expiration of a delay sufficient to make it
certain that the rule of previous and explicit notice cannot be considered as
evaded."
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'cratl'on to make a declaration of war include
the reasons therefor
A n 0 bl It>
• ••
•
•
awakened some scruples as being contrar;: to provIsIons l~ som: constItutIOns.
u the Cuban delecrates made the followmg statement:
In Vle\v of the fact
T I1S
t>
.,
fCI
.
that paragraph 12 of Article 59 of t~1e constIt.ut~on 0
u ~a mentIOns among
the powers of Congress that of declanng war, It IS not possIble for the ?elega
tion to subscribe to any act that does not resen'e to our Congress the nght to
determine the form and conditions of such a declaration," On the other hand,
General Porter declared that the French proposal was not inconsistent with the
provisions of the American federal constitution, under whicl~ CO~1gress l:as the
power to declare war. Indeed, there seems to be some 111lsunderstandl11g on
this point. \Ve should make a distinction between two acts that are often con
fused because the same expression is used to describe both: namely, the act of
deciding on war and the act of communicating this decision to the adversary.
According to the constitutions the decision belongs to the sovereign or head of
the State, either acting alone or in conjunction with the representatives of the
people; but the notification is essentially for the executive. Since the notifica
tion closely follows the decision, they are combined under the term "declara
tion," and this is especially the understanding where there is externally only one
sovereign act. Bearing this in mind, it is easily shown that the French proposi
tion yoted by the subcommission is not at all inconsistent with constitutional
provisions of the kind indicated. The liberty of a congress to decide on war
in whatever way it chooses is not touched. Can it be supposed that war will be
determined upon lightly, even though the formal resolution may not indicate
the reasons, and is it too much to ask of a Government which, in execution of
such a decision, declares war that it give its reasons therefor? \Ve do not
think so.
According to the second article of the French proposal, "the existence of a
state of war must be notified to the neutral Powers without delay." As a mat
ter of fact, war not only modifies the relations existing between belligerents, but
it also seriously affects neutral States and their citizens; it is therefore important
that these be given the earliest possible notice. It is hardly to be supposed that,
with the present rapid spread of news, much time will elapse before it is every
where known that a war has broken out, or that a State will be able to invoke
its ignorance of the existence of a war in order to evade all responsibility. But
as it is possible, in spite of telegraph and cable lines and radiotelegraphy, that
the news might not of itself reach those concerned, precautions must be taken.
Accordingly two amendments were offered. The first, from the Belgian dele
gation, was as follows: " The existence of a state of war must be notified to the
neutral Powers. This notification, which may be given even by telegraph, shall not
take effect in regard to them until forty-eight hours after its receipt." 1 The
other, offered by the British delegation, in an article contained in a proposal sub
.
mitted to the Third Commission and referred to this subcommission. said:
[135] "A neutral State is bound to take measures to preserve its neutrality only
when it has received from one of the belligerents a notification of the com
mencement of the war." 2
. The ~elgian ame~dment was intended merely to put neutral States in a posi
tion to dIscharge theIr obligations, but as it might be differently interpreted, if
1
2
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taken literally, it was modified. It did not, however, even as amended, receive
the approval of the Commission.
The view which has been adopted is that it is impracticable to fix any delay.
The governing idea is a very simple one. A State can be held to duties of neu
trality only when it is aware of the existence of the war creating such duties.
From the moment when it is informed, no matter by what means (provided
there is no doubt of the fact), it must not do anything inconsistent with neu
trality. Is it at the same time obliged to prevent acts contrary to neutrality that
might be committed on its territory? The obligation to do so presupposes the
ability. \Vhat can be required of a neutral Government is that it take the neces
sary measures without delay. The interval within which the measures can
be taken will vary, naturally, according to circumstances, extent of territory, and
facility of communication. The interval of forty-eight hours, as was proposed,
might be, in a given case, too long or too short. There is no need of establish
ing a legal presumption that the neutral is or is not responsible. It is a question
of fact which can be determined usually with but little difficulty.
The subcommission therefore confined itself to the following draft:
The existence of a state of war must be notified to the neutral Powers
without delay, and shall not take effect in regard to them until after the
receipt of a notification, which may, however, be given by telegraph.
In the committee of examination it was pointed out that the rule phrased in
this way is too positive, since it implies that a neutral Government which through
some circumstance or other had not received the notification provided for, even
though it is unquestionably aware of the existence of a war, could evade all re
sponsibility for its acts, simply by relying on the absence of a notification. The es
sential point would seem to be that a Government must be aware of the existence of
a state of war in order to take necessary measures. Proof is easy when a notifica
tion is given; but if there has been no notification, the belligerent who complains of
a violation of neutrality must clearly establish that the existence of the war was
with certainty known in the country where the alleged unlawful acts took place.
After a discussion the majority of the committee _decided to add the fol
lowing clause:
However, it is understood that neutral Powers cannot rely on the
absence of notification if it is clearly established that they were in fact aware
of the existence of a state of war.
This text was accepted by the Commission and seems to take all interests
sufficiently into account.
It has been asked what form ought to be given to the provisions thus
adopted. Shall they be placed in a special convention or declaration? Or shall
they be embodied in the Regulations of 1899 on the laws and customs of war on
land? Without wishing to trespass on the field of the drafting committee, it is
proper to say that the latter mode may be dismissed from consideration since
the provisions are of a general character applying to naval war as well as to war
on land. Besides, provisions respecting the duties of neutrals do not ordinarily
fall within the scope of regulations intended to serve as instructions for troops.
\Ve might consider combining all the provisions concerning neutrals
{136] adopted by the Second and Third Commissions; but it should be borne in
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mind that our Article 2 is closely related to Article.1 and ought not to ~7 sepa
rated from it. The drafting committee, however, w111 have the final decIsion.

Annex Cl
DRAFT OF REGULATIONS RELATING TO THE OPENING
OF HOSTILITIES 2
\Ve have the honor, therefore, to submit to the conference the two following
propositions;
ARTICLE 1
The contracting Powers recognize that hostilities between themselves must
not commence without a previous and explicit warning, in the form either of a
reasoned declaration of war or of an ultimatum with conditional declaration
of war.
ARTICLE 2
The existence of a state of war must be notified to the neutral Powers without
delay, and shall not take effect in regard to them until after the r:c~ipt of a
notification, which may, however, be given by telegraph. However, It IS under
stood that neutral Powers cannot rely on the absence of notification if it is clearly
established that they were in fact aware of the existence of a state of war.

Annex D
ARRANGEMENT CONCERNING THE RIGHTS AND DUTIES OF
NEUTRAL STATES ON LAND
REPORT TO THE CONFERENCE 3

l\fR. PRESIDENT AND GENTLEMEN; The question of the rights and duties of
neutrals is too intimately connected with the codification of the laws and customs
of war on land to have passed unnoticed at the time of the First Peace Conference.
His Excellency :Mr. EYSCHEN, the first delegate of Luxemburg, called
[137] attention to it in the subcommission which ~as instructed to prepare what
afterwards became the Regulations of 1899; and although the Commission
1 This project was adopted unanimously by the Conference. September 7.
For its sub
sequent history in the Drafting Committee, see post, p. 575 [581].
2 Text submitted to the Conference.
S This report was I?r~sented by the Second Cpmmission through Colonel BOREL, reporter
of. the second s~lbc?mmlsslOn. It had. been submitted to the Second Commission by a com
mittee of exammatlon composed of hiS Excellency Mr. ASSER, chairman, General VON GUN
D~LL, General DAVIS, General Baron GI.ESL VON GIESLINGEN, his Excellency Mr. BEERNAERT,
hiS Excellency Mr. VAN. DEN HEUVEL, hIS Excellency Mr. Lou TSENG-TSIANG. his Excellency
Mr. DE BUSTAMA:'TE. hIS Excellency Mr.. BRUN, Mr. LOUIS RENAULT, his Excellency Lord
REAY, Gene~al SIr EDMOND R. ELLES, hIS Exce1!ency Mr. TSUDZUKI, his Excellency Mr.
EYSCHEN, hIS Excellency Gener~l Jonkheer DEN BEER POORTUGAEL. his Excellency SA 'If AD
KHAN, MOMTAS-ES-SALTANEH, hiS Excellency Mr. BELDIMAN, his Excellency Mr. CARLIN,
and Colonel BOREL, reporter.
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felt constrained to confine itself to an examination of the questions contained in
the t:xt of th: I?ecla~ation of Brussels, the Conference, at its suggestion, expressed
and Illserted III Its Flllal Act the recommendation that" the questions of the rights
and duties of neutrals may be inserted in the program of a conference in the near
future."
This V(1?U has been realized and we are submitting a report on the task
entrusted to us of examining the question thus bequeathed to the Second Peace
Conference.
The subject-matter to be dealt with falls very naturally into two parts. First
of all, there must be determined the situation which war creates for neutral States
as such, their rights and their duties with regard to the Powers in conflict. In the
second place, consideration must be given to individuals from neutral States and
to the kind of control to which they may properly be subjected in their relations
with the belligerents. Each of these two questions will be made the subject of a
separate report.
As to the rights and duties of neutral States, the Commission had before it a
project emanating from the French delegation,! on which were grafted various
amendments presented by other delegations,2 and also some points referred to it
for examination by other commissions or subcommissions. 3 'vVe shall have occa~
sion to mention them separately in the course of the present report.
No more than the authors of the Regulations of 1899, have we dreamed of
settling in numerous articles all the controversies that arise in theory; we have
confined ourselves to regulating some questions whose practical importance has
been demonstrated by experience, and which appear possible of solution in accord·
ance with the ideas generally accepted to-day.
The proposition of the French delegation accorded with this idea, and General
AMouREL, speaking for them, said: ., This proposition doubtless will be criticized
for failing to provide for everything. It is quite possible that the Powers may be
obliged to add to its provisions setting forth all the conditions under which they
intend, when occasion arises, to exercise their neutrality. But if our proposition
could meet with unanimous approval, the Powers would have as a point of depart~
ure an established and already familiar groundwork common to all, possessing
the great superiority of having originated in calm and free discussion."
At the outset a question of considerable importance presented itself to the
Commission. Should the new provisions be considered as addressed exclusively
to the neutral States and as tracing their line of conduct for them, or should they
be given, as far as possible, the more extensive character of general provisions
applicable to all parties?
The latter point of view was the one taken by the proposals of the delegation
of Belgium/ and it was advocated by that delegation as follows:
The object of several of the duties of neutral States is to prevent them
from tolerating within their territory improper conduct on the part of
belligerents.
It is well, therefore, not to confine ourselves to an assertion that neutrals
are bound to prevent such acts. It is important to declare that the obliga~
tions of neutrals in this regard flow from an inhibition of general ap
Vol. iii, Second Commission, annex 24.
Ibid., annexes 25-31.
8 Ibid., annex 32.
'Ibid., annex 30.
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[138] plication which logically concerns belligerents primarily before affecting
neutrals.
The Commission having accepted without objection the idea of the Belgian
delegation, the project begins with the duties ?f belligerent Po~vers, enumerating
the acts from which these States must abstam and those whIch should not be
performed in their behalf. It ~e~t la~s down the cor:esponding ~bligation .of t~e
neutral State, taking care to dlstmgmsh the acts whIch are not mcluded m thIs
obligation and in regard to which the neutral State has no other duty to\vards the
belligerents than that of impartiality. It finally deals also with a few isolated
points, the regulation of which appeared possible and desirable.
Thus much said, we will review the articles of the project/ giving the neces
sary explanation with each.
1
The territory of neutral States is inviolable.
ARTICLE

On the motion of the Belgian delegation 2 the Commission thought it well to
put at the head of the project this provision, which consecrates the first and funda
mental effect of neutrality during war.
ARTICLE. 2
Belligerents are forbidden to mOve troops or convoys of either munitions of war or
supplies across the territory of a neutral State.

This article, adopted on the motion of the British delegation,3 is the direct
consequence of the principle enunciated in Article 1. There would be a violation
of the territory of a neutral State in the act of a belligerent using this territory
for the passage of either troops or convoys of munitions of war or supplies. The
prohibition contained in Article 2 is addressed to the belligerents themselves; it is
not in conflict with Article 7, which refers only to commercial enterprises of
individuals.
ARTICLE 3
Belligerents are likewise forbidden:
(a) To erect on the territory of a neutral State a wireless telegraphy station
other apparatus for the purpose of communicating with the belligerent forces on land
(b) To use any installation of this kind established by them before the war
territory of a neutral State for purely military purposes, and which has not been
for the service of public messages.

or any
or sea;
on the
opened

The provisions of this article follow directly from the principle affirmed in
Article 1. The inviolability of the territory of a neutral State is incompatible
with the use of this territory by a belligerent in aid of any of the objects contem
plated by Article 3.
Here, likewise, there can be no conflict between the provisions of Article 3
and those contained in Article 8 below. The first of these articles contemplates
the installation by belligerent parties of stations or apparatus on the territory of
the neutral State or the use of stations or apparatus established by them in time
of peace on this territory, for purely military purposes without opening
[139] them to public service. Article 8, on the other hand, treats of public service
Annex E to these minutes.
VC!1. iii, Second Commission, annex 30.
8 Ibfd., annex 25.
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utilities operated in a neutral country, either by the neutral State or by com
panies or individuals.
The Japanese delegation, which had proposed the provision under letter b,
had in view in a general way all installations established before the war by a bel
ligerent on neutral territory. The restriction of the prohibition to those installa
tions alone that have been established for purely military purposes and have not
been opened for the service of public messages was voted on motion of the Rus
sian delegation. 1 The .vording of the last part of letter b, " and which has not
been opened for the service of public messages," was borrowed from the radio
telegraphic convention of 1906. Dy adopting this wording, on the motion of the
Dritish delegation, the Commission placed the latter delegation as well as the
Japanese delegation in a position to declare that they abandoned the reserves
previously stated by them with respect to Articles 3, 8, and 9.
ARTICLE

4

Corps of combatants cannot be formed nor recruiting agencies opened on the territory
of a neutral State to assist the belligerents.

\Vhile borrowing this article from the French proposaJ,2 the Commission gave
it the tenor of a general prohibition. \Vhat it prohibits is the formation of a
corps of combatants to assist a belligerent, and also the creation and operation of
recruiting agencies, the opening of which might be attempted on neutral territory
for the same purpose.
The Japanese delegation had asked that belligerents be forbidden to make use
of neutral territory for the purpose of establishing ., bases of supplies." The
reply was made that a prohibition of that kind would run the risk of being utterly
illusory for the simple reason that, as a matter of fact, belligerent States will
always be able to obtain supplies from the neutral territory through agents and
other intermediaries. Moreover, the commerce of the inhabitants of neutral
countries with belligerents is free, and Article 7 of the project states specifically
that the neutral State is not obliged to prevent it. Confronted by this objection
the Japanese delegation did not insist on its motion.
ARTICLE

5

The neutral State must not allow any of the acts referred to in Articles 2 to 4 to occur
on its territory.
It is not called upon to suppress acts in violation of neutrality unless the said acts
have been committed on its own territory.

Article 5 is the logical and necessary counterpart of Articles 2 to 4. It is not
sufficient to lay down the prohibitions mentioned in the preceding articles; it is
also necessary to determine and state precisely (and that is just what the project
herewith submitted does) the duty of the neutral State in regard to prohibited
acts that are or might be committed on its territory. This duty is very simple, but
it does not always appear in exactly the same form.
A violation of neutrality by one or other of the belligerents will be prevented
by material means by the neutral State, all rights of the latter State being
[140] reserved as to claims on its part arising from such acts and as to the dam
ages it will be entitled to demand. Acts contrary to neutrality committed
on neutral territory by individuals fall, on the other hand, under the jurisdiction
1
2
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of the neutral State, and particularly under the penal provisions that it may have
thought proper to enact.
.
Why does Article 5, in its second. paragraph, us~ the general terms " acts 10
violation of neutrality," while the project only mentIOns as su.ch those act.s enu
merated in Article 4? The reason is simple; as stated above, It would be Impos
sible to make here a complete enumeration of all acts that might be considered in
violation of neutrality, and therefore it must be left to the neutral S.tate to do as
much more as it deems necessary, in this respect, either in its neutrality proclama
tion or otherwise. On the other hand, it was not inappropriate to settle by a
precise text the controversy that had arisen on the subject of what might be .called
the territorial extent of the duties and jurisdiction of the neutral State 111 the
matter of acts in violation of its neutrality. Is the neutral State called upon to
proceed against its ressortissallts for acts committed by them outside of its terri
tory? The present project settles the question in the negative and enunciates the
principle that, even in what concerns its ressortissallts, the duty of the neutral State
is limited by its frontiers. It is called upon only to suppress acts committed on
its territory, without having to distinguish within these limits whether the act in
violation of its neutrality has been committed by its national or a foreigner.
On this subject the Japanese delegation raised the question whether it would
not be well to extend the obligation of the neutral State to the territories where
it has jurisdiction.
'While granting the justice, theoretically, of this idea, the Commission was
obliged to recognize that any attempt to make it the subject of a provision in a con
vention would encounter difficulties of verbiage and application that had better be
avoided. As a matter of fact, under the hypothesis being discussed, the situations
would only be exceptional, if not abnormal, in which the real facts of the case
would furnish the only criterion for detenl1ining, not only the neutral State really
responsible, but also the extent of its duties.
ARTICLE 6
The responsibility of a neutral State is not engaged by the fact of persons crossing
the frontier separately to offer their services to one of the beIligerents.

On this point a difference of opinion arose in the Commission.
The German proposal,t concerning neutrals on the territory of belligerents,
enunciated the double principle: (1) that neutrals henceforth must not serve,
even voluntarily, in the belligerent forces; (2) that neutral States should forbid
their ressortissanis to enlist in belligerent forces.
This last clause - had it prevailed - would have been inconsistent with the
p:ovisions of ~rticle 6, which differs from the French proposal 2 only by a slightly
dIfferent wordIng.
But, in v.iew of the oppositio~ it encountered, the German delegation aban
doned Its proposal as far as It concerns war service which ressortissants of
[141] neutral States freely offer or consent to.
Article 2 of the French proposal was expressed in the following terms:
A neutral State must n?t allow, in ~t~ territory, the formation of corps
of co~batants, t;Jo; .the. openIng of reCrtlltIng agencies to assist a belligerent.
But l.t S respollS1bl/ziy 1S not ellgaged by the fact of certain of its citi:::ens
crossmg the fro1l/ler to offer their sen-iccs to olle or other of the belligerents.
1
2
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It will be noticed at once that the Commission separated the two sentences of
this article/ making two distinct articles of them, one of which, Article 4, states
a prohibition that the neutral State is bound to enforce (Article 5, paragraph 2),
while the other, Article 6, specifies an act with respect to which a neutral State
may remain indifferent. But the antithesis that the French proposal exhibited
very clearly by uniting these two sentences in one article, as above, nevertheless
subsists and merits notice here. To appreciate the exact sense and scope of
Article 6 it is well to compare it with the text of Article 4. It goes without saying
that the neutral State must prevent its frontier being crossed by corps or bands
which have already been organized on its territory without its knowledge. On
the other hand, individuals may be considered as acting in an isolated manner
when there exists between them no bond of a known or obvious organization,
even when a number of them pass the frontier simultaneously.
Moreover, it makes no difference whether these individuals acting separately
are or are not citizens of the neutral State. Article 6 makes no mention of their
nationality. It therefore applies also to the ressortissants of the belligerent State
returning to their fatherland to perform their military duty.
ARTICLE

7

A neutral State is not called upon to prevent the export or transport, on behalf of
one or other of the belligerents, of arms, munitions of war, or, in general, of anything
which can be of use to an army or a fleet.

The rule enunciated in this article is justified in itself, independently of the
reasons of a practical kind in its favor. Theoretically, at least, neutral States
and their populations are not to suffer from the consequences of a war in which
they do not participate. Therefore the duties imposed on them by the war and the
restrictions placed on their liberty of action should be reduced to the minimum of
what is strictly necessary. There is no reason for prohibiting or interfering with
the commerce of a neutral State even in regard to the articles mentioned in the
text of the article above. Any obligation in this matter laid upon the neutral
State would cause the greatest difficulties in actual practice, and would create inad
missible interference with commerce.
Article 3 of the French project,! corresponding to the Article 7 under discus
sion, mentions only the export, by the subjects of the neutral State, of arms,
munitions of war, etc. It was on the motion of the Belgian delegation,2 sup
ported by the French delegation, that the Commission adopted the more genera.l
text, embracing the transport as well as the export and making no mention of the
nationality of the merchants interested, which is, indeed, quite beside the question.
ARTICLE

8

A neutral State is not called upon to forbid or restrict the use on behalf of the
belligerents of telegraph or telephone cables or of wireless telegraphy apparatus belonging
to it or to companies or private individuals.

[142] Mention of this article has already been made in the commentary on Ar
ticle 3. \Ve are here dealing ,vith cables or apparatus belonging either to
a neutral State or to a company or individuals, the operation of which, for the
transmission of news, has the character of a public service. There is no reason
1
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to compel the neutral State to restrict or prohibit the use by thc belligerents
of these means of communication. \Vere it otherwise, objections of a practical
kind would be encountered, arising out of the considerable diffic~1tics in exercising
control, not to mention the confidential character of telegraphic correspondence
and the rapidity necessary to this service.
Through his Excellency Lord REA Y, the British delegation requested that it
be specified that" the liberty of a neutral State to transmit messages, by means
of its telearaph lines on land, its submarine cables or its wireless apparatus, does
not imply °that it has any right to use them or permit their use in order to render
manifest assistance to one of the belligerents."
The justice of the idea thus stated was so great as to receive the unanimous
approval of the Commission.
ARTICLE

9

Every measure of restnctlOn or prohibition taken by the neutral State in regard to.
the matters referred to in Articles 7 and 8 must be impartially applied by it to both
belligerents.
A neutral State must see to the same obligation being observed hy companies or
private individuals owning telegraph or telephone cables or wireless telegraphy apparatus.

\Vhile declaring that a neutral State does not have to forbid or restrict either
the commercial operations referred to in Article 7, or the use of the cables or
apparatus mentioned in Article 8, the project does not, needless to say, detract
from the right of the said neutral State to take, on its own account, such restric
tive or prohibitiye measures in these matters as it may deem necessary or useful.
Its liberty in this respect remains entire, with but one condition, namely, that the
measures so taken be applied impartially to the belligerents. The additional article
proposed by the German delegation,! corresponding to Articles 8 and 9 of the
project, contained this condition, but only as regards the restrictions or pro
hibitions relative to the employment of cables or apparatus used in transmitting
messages. But similar measures might very well be taken by a neutral State with
regard to the commerce spoken of in Article 7, and they too should, in such cases,
be impartially applied to the belligerent parties. Therefore the Commission
thought it advisable to give to this rule of impartiality the general scope found
in Article 9.
The German proposition just mentioned was explained in the following terms
by his Excellency Baron MARSCHALL vo)< BIEIlERSTEIN, the first delegate of
Germany:
One single proviso ought to be made to the principle that neutral States
are at liberty to regulate the use of their telegraph systems by belligerents.
The duty. of impartiality inherent in the notion of neutrality imposes an abso
lute req.U1rement upon them .to. preserve perfect equality of treatment towards
the. belligerents. Any restrictIOns that a neutral State may decm it expedient
to It;Jpose on the freedom of the telegraphic communications of one of the
parties shot:ld therefore be similarly applied to the correspondence of the
other belhgerent.
.
[143] It is well understood that the rules which we are proposinO'" are to apply
equally t? State? :vher~ the operation of the telegraph lines f~rms a branch
of. the pubhc adm1111stratlOn and ~o those where it is left to companies or to
private persons. In the former It devolves upon the Government itself to
1
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perform the duties incumbent upon it; in the latter the State would be
responsible for the acts of the companies or individuals and would have to
prevent any violation of neutrality on their part.
The major~ty of the Commission concurred in the opinion expressed by the
German delegatIOn. It seemed to the majority that in a service like the transmis
sion of messages by means of ordinary or wireless telegraphy, or telephone, the
neutral State not only ought itself to maintain impartiality as between the bel
ligerents, but it ought also to take such action that its example would be folIowed
by the companies or private owners of telegraph or telephone lines or wireless
apparatus.
ARTICLE

10

A neutral State which receives escaped prisoners of war sh2.11 leave them at liberty.
If it allows them to remain in its territory it may assign them a place of residence.
The same rule applies to prisoners of war brought by troops taking refuge in the
territory of a neutral State.

The French project,1 from which the first paragraph of this article is taken,
said only: "Prisoners who, having escaped from the territory of the belIigerent
which held them, arrive in a neutral country shall be left free."
While accepting this principle, the Commission completed the text in the fol
lowing respects:
(1) The expression "prisoners of war" is intended to exclude from the
benefits of Article 10 individuals wanted for a breach of common law and falling
within the terms of provisions of a treaty of extradition.
(2) In the second place, the Commission, by adopting an amendment moved
by the British delegation,2 expanded the first paragraph of Article 10 to include
not only prisoners that escaped from the territory of the belligerent who held them,
but also those that escaped from enemy territory occupied by the said belligerent.
The simplified wording, which the Commission has taken from the Belgian
amendment,3 includes both these classes without distinction.
(3) In the Commission, the Swiss delegation had expressed fear that the
absolute terms of the French proposition might have the appearance, at least, of
creating in favor of the fugitives a formal right to enter the territory of a neutral
State and remain there at liberty. It asked 4 that the right be reserved to the
neutral State, either to exclude them or to deny them a longer sojourn as soon
as it considered it proper to do so. It hastened to add that, in its opinion, a neutral
State would not, in general, fail to welcome prisoners of war taking refuge in its
territory, and that the suggested reservation only referred to the exceptional cases
where the neutral State might be forced by circumstances to allow sentiments of
humanity to be outweighed by legitimate considerations of. its police or of some
other kind.
The Commission considered that this reservation could be accepted as a matter
of course, and it is very clearly expressed by the second sentence of the first para
graph under consideration.
[144] (4) This second sentence was inserted in ArtioIe 10 at the instance of
Vol. iii, Second Commission, annex 24.
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the Belgian delegation. 1 Their proposal was modified, however,
spect.
The Belgian amendment was worded as follows:

10

one re

A neutral State which receives prisoners, escaped or brought by troops
taking refuge in its territory, may lea've them at liberty or assign them a
place of 1'esidellce.
.
The French delegation, through Mr. LOUIS RENAULT, pointed out to the
Commission that to assign a place of residence to a fugitive amounted in reality
to subjecting him to internment, for which there is no justification. Moreover, the
option allowed the neutral State might be dangerous, from the point of view of its
duty of strict impartiality towards the belligerents, and might expose it to recrim
inations that it would be better to avoid.
In reply to these objections his Excellency Mr. VAN DEN HEUVEL insisted that
there was no intention to claim for the neutral State an arbitrary latitude of judg
ment such as had just been properly criticized, and that the Belgian proposition
was only intended to reserve to that State the right of taking such action that cer
tain special circumstances might make necessary, as, for instance, a considerable
number of fugitives. Moreover, does not the right of the neutral State to decline
to receive or to allow these individuals to remain on its territory, imply of itself
a right to subordinate the hospitality that it consents to grant them to some con
dition such as an assignment of a place of residence, especially since the fugitives
always are free to decline it?
In order to cover these various observations the Commission substituted for
the option of the neutral State as proposed in the Belgian motion a simple excep
tion" the wording of which indicates that the assignment of a place of residence will
be only an exceptional measure.
(5) The second paragraph of Article 10 deals with a question that the Brus
sels Conference discussed without solution, and that the Regulations of 1899 also
left unanswered. Ought prisoners of war brought into the territory of a neutral
State by belligerent troops who take refuge there, to become free, or should they
be interned like the troops? Upon the motion of the Netherland delegation 2 the
Commission declared for the first solution. The only obstacle to the freedom of
the prisoners here referred to lies in the actual power that the belligerent forces
which captured them are exercising over them, and this actual power vanishes the
moment the captor takes refuge in the territory of a neutral State.
Moreover, troops taking this extreme step, do so in order to escape from
an enemy who is pressing them, and from a capitulation whose effect would of
course be to free the prisoners in their power.
The Russian delegation had at first contested paragraph 2 of Article 10, and
made a reserve thereto. Nevertheless, it subsequently declared that for the sake
of harmony it would withdraw this reserve and would adhere to the project in its
entirety, without, however, admitting that the principle accepted by the Commis
sion is theoretically well founded .
. Is th: solutio? of the que:tion as contained in the second paragraph of Article
10 IllCOnslstent WIth the reqUIrements either of Article 59 of the Regulations of
1899, or of Article 15 of the Convention adopted by the Conference on July
20, 1907, which makes applicable to naval warfare the principles of the new
Vol. iii, Second Commission, annex 30
2Ibid., annex 27.
.
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[145] Conve~ti?n of Geneva of July 6, 1906? This question came up in the
CommIssIOn. It should be answered, without contradiction, in the negative.
What Article 59 of the Regulations of 1899 refers to is the sending into
neutral territory of wounded or sick belonging to belligerent forces. The sanitary
establishments of the belligerents will have recourse to this measure to rid them
selves of the sick and wounded that are an incumbrance to them and thus to
recover the mobility necessary to the accomplishment of their task. Such a pro1:edure has been permitted for reasons of humanity, but it should not serve later
011 as a further advantcige for the belligerent to whom the wounded or sick that
are sent into neutral territory belong, and that is why the neutral State was
obligated by Article 59 to keep them, from whichever side they come, and to
prevent their returning to their own army.
The same situation occurs under the hypothesis of Article 15 of the Conven
tion adopted July 20, 1907. A vessel carrying sick, wounded or shipwrecked men
should be able to dispose of them as soon as possible, in order to return to its
naval duty. Therefore, it will often be led to disembark them in the nearest
neutral port. Higher humanitarian interests require that this procedure be author
ized, and, as a general rule, a neutral Statt~ will not evade this duty of welcoming
the unfortunates thus entrusted to it. But, if it receives them, it will, in the
absence of an arrangement to the contrary with the belligerent States, have to keep
them in such a way that they cannot again take part in the operations of the war.
There is thus a plain distinction between the two examples that have just been
explained and the situation, provided for in paragraph 2 of Article 10 of the pro
ject, of an army constrained to seek refuge in neutral territory in order to escape
pursuit by the enemy. An analogous situation would be that of a vessel retiring
into a neutral port to escape the enemy and disembarking its prisoners of war
during its disarmament or even before the disarmament. In this case also
the principle of the second paragraph of Article 10 is applicable; prisoners landed
in a neutral port, except in the case mentioned in Article 15 of the Convention
adopted July 20, 1907, become free from the moment they touch the soil of the
neutral State.
What becomes of the war material captured by troops and brought with them
into the territory of a neutral State? This question was put by the Dutch delega
tion/ which made the following motion: "vVar material captured from the
enemy by an armed force and brought with it while taking refuge on neutral terri
tory shall be restored by the Government thereof to the State from which it was
taken after the conclusion of peace." But the Netherland delegation did not
insist on its motion in the face of the objection made to it. On the one hand, the
case of war material captured from the enemy cannot be assimilated to the case
of prisoners of war. The capture of materiel creates for the captor an immediate
right of ownership, which places this materiel on the same footing as the captor's
own materiel. On the other hand, even if the captor's right to the property should
become uncertain, owing to his taking refuge in the neutral territory, there would
be no reason for making the neutral State the judge of the question and for
imposing on it the invidious duty of examining the materiel brought into its terri
tory by a belligerent force to see what has been taken from the enemy and what
belongs to the force under some other title.
1
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ARTICLE

11

The fact of a neutral State resisting, even by force, attempts to violate its neutrality
cannot be regarded as an act of hostility.

[1461 This article repeats, with a verb~l ch~nge, an ame~dment proposed ~y
the Dutch delegation,1 and explamed In the following language of hIs
Excellency General Jonkheer DEN BEER POORTUGAEL:
It is unfortunate enouah that a neutral State should be obliged to resort
to armed force to secure r~spect for its rights and especi~IIy to perform its
duties, without having such a measure regarded as a hostIle ac~.. A neutral
State will never have recourse to this necessary step unless posItIvely forced
thereto by the belligerents. N 0 imput~t!0.n of having c?mmitted a hostile
act can be laid to it, since the responsIbIlIty for the actIOn taken does not
rest with it.
In the Commission it was remarked that the Netherland proposition seems
superfluous. "It is clear," said his Excellency 1\1r. VAN DEN HEUVEL, " that if a
neutral State has rights and duties to fulfill it ought to have means of carrying
them out. Therefore, if it employs those means no one can regard it as a griev
ance." On the other hand, Colonel BOREL claimed that a State whose neutrality
has been violated has the right of treating this violation as a caslis belli and of
attaching thereto such consequences as it deems proper.
\Vithout denying the correctness of these observations, the Commission agreed
that the Netherland proposition had its justification in the case where the neutral
State would prefer to limit itself to resisting the attempt to violate its neutrality,
and to presenting in addition its grievances through the diplomatic channel. In
such a case it is not inadvisable to say plainly, as does Article 11, that the use of
force by the neutral State with the sole object of resisting an attempt to violate
its neutrality cannot be invoked as a casus belli by the State responsible for this
necessity of a recourse to this extreme measure.
Here is the place to mention the proposal of the Danish delegation 2 referred
to us for examination by the Third Commission and drawn up as follows:

If, in order to prepare in due time for the defense of its neutrality, a neu
tral State mobilizes its military forces, even before receiving notice from one
of the belligerents of the commencement of a war, this act shall not be consid
ered as an unfriendly act towards either of the parties in dispute.
This proposition deals with the following difficulty:
\Vhen a war is about to break out, a State which intends to remain neutral
may have an interest in not waiting for the declaration and notification of the
war before taking the steps necessary for enforcing respect for its neutrality in
the armed conflict about to take place. In such a case it is important that it
h:l.Ve the assurance of an international stipulation that the measures decreed
by it for the accomplishment of its duty as well as for the safeguarding of its
rights cannot in any wise be deemed by either of the future belligerents as an un
friendly act towards it.
.Th.e Commission was unanimous in thinking that every sovereign State has
the indIsputable right to take, in its own territory, all measures for its defense
that it considers expedient, and that the exercise of this right, which flows quite
Vol. iii, Second Commission, annex 28
2/bid., annex 31.
.
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naturally from its sovereignty, can less than ever give rise to criticism or complaint
when, under the circumstances, the State in question has recourse thereto for an
object as legitimate as that of ensuring its neutrality, and thus of performing its
duties. It seemed that, far from gaining anything by the Danish proposition,
this truth could only be weakened by a stipulation that would have the
[147] appearance at least of restricting its scope to certain specified circum
stances. ~Ioreover, the point was made that it was impossible and hardly
correct in the text of an international treaty like the one being prepared, to
attach the official description of "neutral" to an undetermined State at a time
when, war not yet having been the subject of notification, nor even declared, there
are no belligerents and no neutrals, and the future attitude of each State is
still theoretically uncertain so far as the others are concerned.
The foregoing statements were, upon the request of the senior delegate of
Denmark; inserted by the Commission in its report, and, in taking note thereof, he
admitted that they were of a nature to satisfy his Government, and he accord
ingly did not insist that his proposal be put to a vote as a new provision for
insertion in express terms in the project.
The first subcommission of the Second Commission had referred to us for
examination an amendment emanating fr0111 the Japanese de1egation,t by the
terms of which Article 57 of the Regulations of 1899 on the laws and customs
of war was to be supplemented by the two new provisions following:
ARTICLE

57a

Officers or other members of the armed forces of a belligerent, interned
by a neutral State, cannot be set at liberty or authorized to reenter their coun
try. except with the consent of the adverse party and under the conditions
stipulated by it.
ARTICLE

57b

A parole given to a neutral State by the persons mentioned in Article
57a shall be, in case of violation, deemed equivalent to one given to the adverse
party.
Article 57, paragraph 3, of the Regulations leaves it to the neutral State
to decide whether interned officers may be left at liberty on giving their parole
not to leave the neutral territory 'Without permission. It does not say upon what
conditions a permission to leave this territory should be predicated; neither does
it provide any penalty for violation of the parole. Finally, it does not mention
either non-commissioned officers or private soldiers. The Japanese delegation
proposed to fill this gap by deciding: (1) that the interned men, without distinc
tion of rank, cannot be liberated nor permitted to reenter their country except
with the consent of the adverse party under conditions fixed by it; (2) that the
parole given in such cases to the neutral State would be equivalent to a parole
given to the adverse party.
\Vithout ignoring the merits of this proposal the Commission preferred to
continue the existing text of the Regulations. It considered that permission given
to an interned man to return temporarily to his country is something too excep
tional to require regulation in express terms. There was no difficulty, more
over, in recognizing that the Japanese proposal conforms to recent precedents
and contains a useful hint for a neutral State desirous of remaining entirely free
1
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from responsibility. In the name of the Japanese delegation, his Excellency :\lr.
TSUDZUKI declared himself satisfied with this statement, which, on his request,
the Commission decided to insert in the present report.
[148] It only remains for us to mention the fact that during the discussion of
the French proposition concerning the rights and duties of neutral States,
the Chinese delegation declared that it accepted the propositions that became
Articles 4, 5 (paragraph 2), 7 and 10 (paragraph 1) of the project of the
Commission, but that it reserved its vote with regard to the others.
A last word on the subject of the form that the project submitted to the
Conference should assume. Without wishing to prejudge the question, which is
under the jurisdiction of the General Drafting Committee, the Second Commission
believes nevertheless that it can and should emphasize the fact that the project
cannot be joined to the provisions collected in 1899 in the Regulations on the laws
and customs of war on land. The principles enunciated are in no way regula
tions, like those provisions, addressed to the military forces of belligerents and
calculated to be made the subject of instructions for the armies of the signatory
Powers. It seems, rather, that a separate special arrangement, which might also
contain Articles 57 to 59 inclusive of the 1899 Regulations, would be the most ap
propriate form to be given to the project now before the Conference.
Perhaps some wiII pronounce this project imperfect and incomplete. Such
as it is, however, it has the merit of expressing in definite form a series of fun
damental principles sanctioned by the almost unanimous consent of the nations.
This will assure to neutral States the benefits of a position in which not only
their duties but also their rights with regard to belligerents are clear. In the
absence of any other merit, that one alone would be sufficient, it would seem, to
justify us in commending the project to the considerate examination and vote
of the Conference.

Annex E
DRAFT ARRANGEMENT RESPECTING THE RIGHTS AND DUTIES
OF NEUTRAL STATES ON LAND 1

1
The territory of neutral States is inviolable.
ARTICLE

ARTICLE

2

Belligerents are forbidden to move troops or convoys of either munitions of
war or supplies across the territory of a neutral State.
[149]

ARTICLE

3

Belligerents are likewise forbidden to:
(a) Erect on the territory of a neutral State a wireless telegraphy station
1 Text submitted to the Conference .
.This project. received the unani.molls approval of the Conference. September 7.
spectmg a change 111 the order of Articles 10 and 11, see post, p. 339 [345].
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or any other apparatus for the purpose of communicating with the belligerent
forces on land or sea;
(b) Use any installation of 'this kind established by them before the war on
the territory of a neutral State for purely military purposes, and whiCh has 110t
been opened for the service of public messages.
ARTICLE

4

Corps of combatants cannot be formed nor recrultmg agencies opened on
the territory of a neutral State to assist a belligerent.
ARTICLE

5

The neutral State must not allow any of the acts referred to in Articles 2
to 4 to occur on its territory.
It is not called upon to suppress acts in violation of neutrality unless the said
acts have been committed on its own territory.

6
The responsibility of a neutral State is not engaged by the fact of persons
crossing the frontier separately to offer their services to one of the belligerents.
ARTICLE

ARTICLE

7

A neutral State is not called upon to prevent the export or transport, on 1:Je
half of one or other of the belligerents, of arms, munitions of war, or, in general,.
of anything which can be of use to an army or a fleet.

8
A neutral State is not called upon to' forbid or restrict the use on behalf
of the belligerents of telegraph or telephone cables or of wireless telegraphy
apparatus belonging to it or to companies or private individuals.
ARTICLE

ARTICLE

9

Every measure of restriction or prohibition taken by the neutral State in
regard to the matters referred to in Articles 7 and 8 must be impartially ap
plied by it to both belligerents.
A neutral State must see to the same obligation being observed by com
panies or private individuals owning telegraph or telephone cables or wireless
telegraph apparatus.
ARTICLE

10

A neutral State which receives escaped prisoners of war shall leave them at
liberty. If it allows them to remain in its territory it may assign them a place of
residence.
[150] The same rule applies to prisoners of war brought by troops taking refuge
in the territory of a neutral State.
ARTICLE

11

The fact of a neutral State resisting, even by force, attempts to violate
its neutrality cannot be regarded as an act of hostility.
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Annex F
ARRANGEMENT ON NEUTRAL PERSONS IN THE TERRITORY
OF BELLIGERENTS
FIRST REPORT TO THE CONFERENCE 1
MR. PRESIDENT AND GENTLEMEN: The question of neutrals embraces not
only the rights and duties of neutral States as such; it comprises also another
problem - that which concerns the ressortissants of neutral States dwelling in
the territory of belligerent States, and consists in ascertaining what status it
may be possible and desirable to give these persons in their relations with the
belligerents.
The project presented on this subject by the German delegation 2 tended,
through the adoption of precise rules, to remove the uncertainty which now exists
in this regard on a number of points. It was based on the idea that neutrals
in the territory of belligerents should remain, as far as possible, unaffected by
the war. They shall not take part in it and they shall suffer the effects of it
only so far as unavoidable. Thus creating a special status for neutrals. the
German project began with a definition of a neutral and of the conditions that
deprive him of this quality. A second chapter treated of the services rendered by
neutrals; and a third, of the goods belonging to them in the territory of belliger
ents.
\Ve shall now show to what extent the Commission has adopted these pro
posals, which were combined in a Chapter V 3 and were intended to be an
addition to the Regulations of 1899. While retaining this heading provisionally,
and the numbering of the proposed articles, we had no thought of anticipating the
decision of the Conference as to the definite form to be given to the project and
the place to be assigned thereto in its completed work.

[151]

CHAPTER 1.- Definition of a neutral
ARTICLE 61

The nationals of a State which is not taking part in the war shaH be considered as
neutrals.

The term "ressortissants" which appeared in Article 61 of the German
proposition 4 was criticized as possibly including other persons than nationals, for
exam'ple, aliens domiciled in the territory of a State. Although the word
" ressortissants" seems clearly to refer only to persons belonging to a State by
1 This report was mad.e ~y Colonel BOREL, reporter of the second subcommission, on he
half of the Second Commission. It had been presented to the Second Commission by a
committee of examination composed of his Excellency Mr. ASSER, chairman General VON
GUNDELL, General Baron GIESL VON GIESLINGEN, his Excellency Mr. BEERNAE~T his Excel
lency Mr. VAN DEN HEUVEL, his Excellency. l\Ir. Lou TSENG-TSIANG, his Excell~ncy l\fr. DE
BUSTAMAN!E, his Excellency Mr. ~RUN, Mr. LOUIS RENAULT, his Excellency Lord REAY,
General Sir. EDMOND R. ELLES, hiS Excellency KEIROKU TSUDZUKI, his Excellency Mr.
EYSCHEN, hiS Excellency General Jonkheer DEN BEER POORTUGAEL, his Excellency SAMAD
KHAN l\IOMTAS-ES-SALTANEH, his Excellency Mr. BELDIMAN, his Excellency Mr. CARLIN,
Colonel BOREL, reporter.
2 Vol. iii. Second Commission, annex 36.
3 Annex G hereafter.
4 Vol. iii, Second Commission, annex 36.
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virtue of the juridical tie of nationality, the Commission has here used the word
"nationals," which can cause no misunderstanding whatever.1
With respect to individuals having a double citizenship, every State has
the right to ignore the fact that any of its nationals is also a ressortissant of an~
other State.
ARTICLE

62

A neutral cannot longer avail himself of his neutrality:
(a) If he commits hostile acts against a belligerent party;
(b) If he commits acts in favor of a belligerent party, particularly if he voluntarily
enlists in the ranks of the armed force of one of the parties.
In stich a case, the neutral shall not be more severely treated by the belligerent State
as against whom he has abandoned his neutrality than a ressorlissallt of the other
belligerent State could be for the same act.

A neutral who does not observe his duties of neutrality thereby loses the
quality of neutral, but does not render himself liable for any special crime of
violation of neutrality. His acts, if they are illegal, will be judged on their
own merits independently of the circumstance that their perpetrator belongs to
a neutral State. The neutral committing them will not be treated by the belliger~
ent State against whom he is acting with more severity than a ressortissal1t of the
enemy country would be for the same act.
As expressing this idea clearly, the Commission preferred to the German
proposa1,2 which spoke of "violation of neutrality," committed by a neutral, the
wording prop03ed by the Swiss delegation,a to which the German delegation
agreed.
In the course of the discussion the Commission agreed, without opposition,
to the request of the delegation of Haiti, that simple comments published in
newspapers, even though unfavorable to one of the beIIigerent parties, should not
be, by this fact alone, considered as a hostile act in the sense of Article 62 a.
ARTICLE

63

The following acts shall not be considered as committed in favor of one of the
belligerent parties in the sense of Article 62, l('tter b:
(a) Supplies furnished or loans made to one of the belligerent parties, provided that
the person who furnishes the supplies or who makes the loans lives neither in the terri
tory of the other party nor in the territory occupied by him, and that the supplies do not
come from one of these territories;
(b) Services rendered in matters of police or civil administration.

[152] The exception provided for by Article 63, paragraph a, cannot be ex

tended to all supplies furnished and to all loans made by a neutral to
one of the belligerents. Thus, in case of a war between State A and State
B, if a neutral residing in A or the territory occupied by that State were to
furnish supplies to D, or subscribe to a loan issued by that State, he would by
so doing commit an act in favor of B, falling under the application of Article
62, paragraph b, and he would lose in A's eyes his quality as a neutral as a result
of the sale or loan. It would be the same if the neutral, without being resident
1 [Westlake (2nd ed., vol. i, p. 193) says that the term rrs,sortissants "includes per~ons,
if any; over whom jurisdiction is claimed by reason of domiCile as well as proper subjects
or nationals."]
2 Vol. iii, Second Commission, annex 36.
3 I bid., annex 38.
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in A or in territory occupied by that State, were to deliver to B supplies coming
.
from A or from the territory that State occupies.
CHAPTER

11.- Services rendered by neutrals
ARTICLE

64

Belligerent parties shaH not require of neutrals services directly connected with the war.
Exception is made of sanitary services or sanitary police service absolutely demanded
by the circumstances. These services shall, as far as possible, be paid for in cash; if not,
a receipt shall be gi\'en and payment effected as soon as possible.

Articles 64 to 66 of the German project were calculated to establish a dis
tinction between war services and services not considered as such.
As to the former, Article 64 prohibited belligerents both from requiring and
accepting them from neutrals, and Article 65 imposed on neutral States the
obligation of forbidding their ressortissants to enter the ranks of one of the
belligerent parties. The other services, on the contrary, which are not con
sidered as services of war, could, by the terms of Article 66, be accepted but not
required from neutrals.
In tl~e Commission several delegations opposed the German proposals as
to services freely offered or comented to by neutrals.
There is no reason, it was said, to prevent neutrals from taking service with
a belligerent, and it would he inadmissible to forbid the latter to accept services
so offered. StiI1less should an attempt he made to impose upon a neutral State
a duty to forbid its citizens taking service in the ranks of a belligerent. A meas
ure of this kind is not one of the duties of a neutral State. These duties, as his
Excellency l\Ir. LEON BOURGEOIS remarked, may be summed up as an obligation
not to act. It could not be carried out when the neutrals live, not in the territory
of their own country, but in that of one or the other of the belligerent parties.
In view of these objections the German delegation withdrew its proposals
1n so far as they concerned voluntary services on the part of neutrals.
This action had the following results:
(1) That Article 65 of the German project regarding the neutral State is
abandoned as no longer having any object;
(2) That as no difference any longer existed between war services and serv
ices not so considered, this distinction could be omitted and Articles 64 and 66 of
the German proposition could be combined into a single text - that of Article 64
of the present project.
This article is intended to apply only to services directly connected with
the war and is limited to saying that a belligerent cannot require them of neu
trals; that is to say, impose them on neutrals against their will. Ex
[153] ception is made, however, of sanitary services or sanitary police service
absolutely demanded by circumstances. This means exceptional assist
ance that ought to be required by reason of the very necessity which demands
the~l. The Commission thought it superfluous to add in the last paragraph of
ArtIcle 64, as was proposed by the delegation of Austria-Hungary,! "services
of a religious nature and services rendered in the interest of domestic order. n
In short, the character of these services is too exclusively humanitarian or of
general utility for them to be considered as directly connected with war. They
therefore do not fall within the first paragraph of Article 64.
1
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65

The provision of Article 64, paragraph 1, does not apply to persons belonging to the
army of a belligerent State through voluntary enlistment.
Nor does it apply to persons belonging to the army of a belligerent State under the
legislation of that State.

In the course of the discussion of the German proposals 1 two special re
serves were made with respect to the provision now appearing as Article 64,
paragraph 1, of our project:
(1) Without opposing the principle of this article the 1\etherland delega
tion 2 made the point that it could not be applied to persons belonging to the
army of a State by virtue of a voluntary enlistment previous to the war. The
nationality of these persons is not a reason for exempting them from the per
formance of the very military duty for which their services were offered and
accepted in the terms of a voluntary and valid contract. The Commission
recognized the truth of this observation and has covered the case in Article 65
of its project.
(2) The other reserve had reference to the legislation of some States
which require military service of foreigners domiciled in their territory, doing
so either as a general rule or only in the case of those foreigners who do not
prove that they have performed their military duty in their own country.
Not wishing to trespass on the domain of national domestic legislation, the
committee of examination considered it preferable not to devote an express ex
ception to this case, as it might, in appearance at least, have the character of
official recognition. But, on motion of the delegations of Great Britain 3 and
Belgium 4 the Commission decided otherwise by 12 votes to 9, with ·13 absten
tions. After this vote, the delegation of Switzerland made a reserve, as noted by
the Commission in the record, with respect to paragraph 2 of Article 65.
In conclusion, let us recall that the new Article 22 a,5 inserted in the Regula
tions of 1899 on August 17, 1907, by a vote of the Conference, expressly and
absolutely saves individuals in the service of a foreign Power from ever being
forced to take part in the operations of war directed against their own country.
CHAPTER

.

III.- The property of neutrals

.

Under this heading the German draft 6 contained, besides Articles 70 to 72
[154] (now 66 to 68), of which we shall speak shortly, four other articles,
couched as follows in the final form given them by the committee of
examination:
ARTICLE

66

No war tax shall be levied upon neutrals.
A war tax is deemed to be any tax levied expressly for war purposes.
Existing imposts, duties and tolls, or taxes especially levied by one of the
belligerent parties, in the enemy territory occupied by it, for the needs of the
administration of that territory, are not deemed to be war taxes.
Vol. iii, Second Commission, annex 36.
Ibid., annex 42.
Ibid., annex 45.
4 Ibid., annex 46.
.
5 [This article 22a became the last paragraph of Article 23.]
6 Vol. iii, Second Commission, annex 36.
1
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The property of neutrals shall not be destroyed, damaged, or seized,
unless absolutely necessary by reason of the exigencies of the ~ar. I~ ca~e ?f
destruction or damage, the belligerent is only bound to pay ~n mdemI11ty 111 Its
own country or in the enemy country,. wh~n the ressortlsSaJlts o.f anot~er
neutral country or of its own are likewise given the benefit of an mdemI11ty
and reciprocity is guaranteed.
ARTICLE

ARTICLE 68
The belligerent parties sh.all make compensation for the u~e .of real
property belonging to neutrals In the enemy country, the same as In Its own
country, provided that recipro~ity is guaranteed in the I!eutral St~te .. N ev~
ertheless, this indemnity shall In no case exceed that which the legislatIOn of
the enemy country provides in case of war.

69
l\{ovable property belonging to a neutral in the territory of a belligerent
party can be expropriated or made use of by it for a military purpose only
by an immediate payment of an indemnity in specie.
ARTICLE

These provisions were energetically opposed in the Commission by the delega
tions of France, Great Britain, the NetnerIands, and Russia. It is inadmissible,
they said, to create for neutrals an advantageous status that finds no sound
basis either from the point of view of the State in which they dwell or of the
otp.er belligerent party. Exempt from military service by reason of his foreign
citizenship, a neutral established abroad is subject to all other charges that are
levied fr0111 the citizens of the country where he has his domicile. The State
whose hospitality has been extended to him is the less called upon to make a
distinction in his favor since the charges from which it is desired to relieve
him have most often the character of general taxes affecting the entire popula
tion and whose collection does not lend itself to distinctions of persons. As to
the position of neutrals with regard to an invader who occupies the territory where
they live, that is already regulated by the provisions of the Convention of 1899
on the laws and customs of war on land - a convention that makes no distinc
tion between neutrals and the nationals of the invaded State and, as a consequence,
places them all on the same footing. Besides, how could the neutral com
plain? Does he not by coming to establish himself in a country consent in
advance to submit to its laws and taxes and to share in this respect the lot of
the citizens in whose midst he lives?
Finally, the German proposition would encounter in practice very great
[155] difficulties of execution. Thus, to repeat the expressions of his Excellency
Mr. LEON BOURGEOIS, the war taxes referred to in Article 66 can hardly
be imposed and collected except ratione loci and not ratione personae, whether
the invader collects them himself or whether he has the local authority do so.
Besides these general objections an additional point was made of the peculiar
difficulties that the application of the provisions of the German project could not
fail to encounter in certain countries as to the points under discussion. "Every
English colony," said the British delegation, "has a very considerable popula
tion of foreigners who have dwelt there for a long time, most of them having
been born there. They consider it as their own country, although they have
not formally renounced their old nationality, and they have no desire whatever
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to benefit by the exemptions that are here proposed to be granted them." Like
wise, the Japanese delegation made the point that in the Far East a number of
countries have not legislated on the subject of nationality and that entire popula
tions may be found there whose citizenship is quite uncertain or might be changed
at any moment by decisions too interested to be acceptable.
On the other hanel, arguments in support of the German proposition were
vresented, particularly by the delegations of the United States and Switzerland.
These we shall now briefly summarize.
The sole and immediate object of the project is not to favor foreigners
as against the native population of the country where they live. It is inspired
by that more general and even loftier influence that guides the work of the
Conference and aims to minimize, so far as possible, the evil effects of war
and to diminish, so far as circumstances permit, the number of persons called
upon to suffer its hardships and burdens. It is impossible to deal here with the •
citizens of the belligerent States. It is to them that their own country makes its
appeal to sustain its efforts in the war; it is to them that the invading enemy
adelresses his requisitions as authorized by the Regulations of 1899. But side
by side with these populations, necessarily involved in the struggle, are foreigners,
found in the territory of a belligerent State only because of the fact of their
domicile, who have no bond with this State and who are neutrals because their
o\vn country is a neutral to the conflict. If it is truly desired to continue faithful
to the humanitarian movement which h2s already inspired a number of the
provisions of the Articles of 1899 and which aims to lessen the evils of war and
the number of its victims, must we not act accordingly in behalf of these neutrals
for whom the struggle is a thing apart and who have neither share nor respon
sibility in it? Can 'vve ignore, in this matter, the difference that the very tie of
nationality creates between them and the citizens of the country in which they
live, a tie which does not exist for them; or, to be more exact, which binds them
to a foreign and neutral State? And if it be urged that it is' scarcely fair that
foreigners in a State should, in case of war, be treated better than the citizens.
can this feeling, which is, more human than just on the whole, cause us to
forget that the citizens of this same State, when abroad, would enjoy the bene
fits of the proposed plan in the far more numerous wars to which their coun
try will be not a party, but a neutral? As to the difficulties of execution indicated,
they can scarcely be considered as insurmountable. It is for those interested in
dividuals to prove their nationality; and it would not be necessary to recognize
as neutrals persons not furnishing this proof in an entirely satisfactory manner.
These considerations led to the adoption by the committee of examination
by a vote of 6 to 5, with 1 abstention, of the proposal to establish in
{156] favor of neutrals the rules stated in the Articles 66 to 69 above. The
Commission, on the contrary, dropped them; by 18 votes to 11, and 10
110t voting. 1
Before this vote, and conditioned upon its result in the negative, the French
delegation had proposed 2:
(a) as Article 66, to take the place of the committee's Articles 66 to 69:
The property of neutrals shall be dealt with by each belligerent: first, on
his own territory, like the private property of its nationals; secondly, on
1
2

Ten delegations did not respond when called upon.
Vol. iii, Second Commission, annex 47.

PLENARY CONFERENCE

156

hostile territory, like the private property of the ressortissallts of the hostile
State.
(b) to keep, as Article 67, Article 70 of the committee's draft.
(c) to word Articles 71 and 72 of the committee's draft as follows, with a
corrected numbering:
ARTICLE

68

l\eutral vessels and their cargo may be requisitioned and used on the
same conditions as railway material.
69
The indemnity to be paid to neutrals for destruction, requisition, damage
or use shall, as far as possible, be paid in cash; if not so paid. the amounts
due shall be stated in receipts and their payment shall be effected as soon as
possible.
ARTICLE

The French delegation had formulated these propositions with the idea of
presenting a text on the basis of which the Commission could arrive at unanimity.
But the German delegation observed that it could not support it, because the
new text as proposed was not consistent with treaty provisions which Germany
had concluded with a number of States and \vhich sanctioned, with others, the
same principle as Article 66 of the committee's draft. Thereupon the French
delegation, as the unanimity it desired could not be attained, withdrew its
proposal.
Having furnished this preliminary account of the history of these provisions,
we pass to a brief review of and comment on the articles preserved by the Com
mISSIOn.
ARTICLE

66

Railway material belonging to neutral States or to companies or to priYate persons,
and recognizable as such, shall not be requisitioned or utilized by a belligerent except
where and to the extent that it is absolutely necessary. It shall be sent back as soon as
possible to its country of origin.
A neutral State may likewise. in case of necessity. retain and utilize to an equal extent
material of the belligerent Power found on its territory.
Compensation shall he paid by one party or the other in proportion to the material used,
and to the period of usage.

[157] With reference to Article 70 of the German proposal,t which in part be
came Article 69 of the project of the committee, the delegation of Luxem
burg 2 had proposed an amendment as follows: "This permission [to expropriate
or make use of, for military purpose, movable property of neutrals in the coun
try of the belligerent which requires them] does not extend to the means of pub
lic transportation coming from neutral States, belonging to these States or their
grantees, and recognizable as such."
Before this proposition came up for discussion the delegation of Luxem
burg followed it with a subsidiary amendment 3 to complete the same Article 70
by the following provisions:
The maintenance of pacific relations, more especially of the commercial
1 Vol. iii. Second
2 Ibid.. annex 39.
3

Ibid., annex 40.
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amI industrial relations existing between the inhabitants of belligerent States
and neutral States, merits particular protection on the part of the civil and
military authorities.
On the outbreak ?f hostiliti~s, bellige:ents shall accord a sufficient delay
to enable transportatIOn matenal belongmg to neutral States or to their
grantees t? .b~ taken back to their country of origin.
l~eql1lsltJons on means of transportation belonging to neutral States or
to theIr grante~s shall not be made except in case of imperative necessity.
The quantIty of material to be requisitioned, as weIl as its use, shall be
reduced to a minimum. Such materi2.l shall be returned within a short time
to its country of origin.
\Yhenever public transportation material belonging to a neutral State or
to its grantees is requisitioned by a belligerent State, material belonging to the
latter or to its grantees found in neutral territory may likewise be held there
by way of due compensation.
The minutes of the sixth and sennth sessions of the second subcommission
show in detail the very interesting discussion to which the propositions of the
delegation of Luxemburg gave rise.
\\'e may be permitted therefore to confine ourselves here to the following
observations:
(1) The principle enunciated by the first paragraph of the above subsidiary
amendment received unanimous consent; but the Commission thought that a
better form for it would be that of a general resolution to be inscribed as a
preamble at the head of the new contractual provisions concerning neutrals. If
the Conference concurs in this view, it will be the duty of the General Drafting
Committee to give the proposed resolution the place and wording that are most
suitable.
(2) In the course of the discussion the Commission agreed at once that
in regard to neutral railroad material in occupied territory, the question is
regulated by Article 54 of the Regulations of 1899, which contains the provi
sion that" railroad material originating in neutral States, whether belonging to
those States or to private companies or persons, will be sent back to them as soon
as possible." The report of the subcommission 1 which prepared the 1899 Regu
lations gives this article the following comment:
His Excellency 1\Jr. BEERNAERT had suggested ordering immediate
restitution of this material [that is to say, the material contemplated by Article
54] with a prohibition of using it for the needs of the war; but the subcom
mission agreed with the drafting committee in thinking that it was sufficient
{158] to by down the principle of restitution within a short time for the sole
purpose of pointing out that the material belonging to neutrals cannot be
the object of sei:;ure..
Did the authors of the Regulations of 1899 by these last words intend to
formulate a general principle prohibiting belligerents from requisitioning rail
way material belonging to neutrals? So his Excellency Mr. V,\N DEN HEUVEL
maintained, but the majority of the Commission took the opposite view as ex·
pressed by Mr. LOUIS RENAULT and others.
Article 54 does not absolutely forbid a belligerent to utilize the material of
neutrals found in the territory occupied by its army. It is limited to imposing
1 Report of General Baron GmsL VON GIESLINGEN, vol. iii, Second Commission, annex to
the second meeting.
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upon him the obligation to send back this material as soon as possible to the
rightful possessor.
(3) On the question of principle raised by the Luxemburg amendments
various opinions came to light in the Commission and its committee of examina
tion. Some delegations utterly denied that a belligerent has a right of requisition
ing and utilizing neutral material found il: its territory. ~mon~ those who ad
mitted this ricrht within the limits of ArtIcle 70, some claImed 111 favor of the
neutral State ~n indemnity as \Yell as the right of retaining, to an equal extent,
material belonging to the belligerent. Others \vere willing to grant to the neu
tral State only the indemnity without the right of retaining material, or only this
right of retention to the exclusion of any indemnity.
It is impossible to reconcile these various opinions, which are contradictory
on more than one point. The project contains what may be called an inter
mediate solution. 1'he first paragraph of Article 66, which the German delega
tion proposed in order to take into account the amendments presented by the
delegation of Luxemburg, does not deny the belligerents the right of requisition
ing and utilizing material belonging to neutral States or their grantees, but it
restricts it to the cases where such a step is demanded by an imperative necessity.
For example, when mobilization takes place, it would be literally impossi
ble to proceed to a separation of all the railway material belonging to neutral
States or their grantees. Even \"ere it thus set apart, this material could never
theless not be sent to its country of origin as long as the military transportation
superseded and checked all other schedules. This situation of force majeure
might occur even before the opening of hostilities. It could also arise when
States are mobilizing their forces with the aim of enforcing respect for their
neutrality during a war that has already been declared or one that is imminent.
All that can be done here is to restrict the right of requisition to the narrow
limits stated in Article 66, paragraph 1, and to recognize the right of the neutral
State to the retention reserved to it in the second paragraph of the same article.
This right could not be considered as having the character of reprisals. The
neutral State will have recourse to it because, deprived of the material retained
by the belligerent, it, in its turn, has to requisition the material that it finds in
its territory to ensure its domestic as well as its international railroad service.
It will exercise this right only to the same extent and will be careful, by preserv
ing an even balance between the belligerents. to observe its duty of impartiality
\\"hich is too inherent in neutrality to require the express mention proposed by the
Serbian delegation. 1 Finally, the project imposes on the State making use of
the right of requisition, the obligation to pay to the rightful possessors of the
material an indemnity proportionate to the material utilized and to the time it is
held. In this provision the project merely sanctions a principle which is already
practiced everywhere in times of peace and whose application cannot, it seems.
cause any difficulty.
ARTICLE 67
[159]
Keutral vessels and their cargo can be expropriated or utilized by a belIigerent party
if they belong to the river shipping in its territory or in the enemy's territory. Exception is
made of the vessels in a regular maritime service.
In case of expropriation. the indemnity shall be equal to the fl1ll value of the vessel or
cargo. increased by 10 per cent. In case of use it shall be the ordinary freight charge in
creased by 10 per cent. These indemnities shall be paid immediately and in specie.
1

Vol. iii, Second Commission, annex 41.
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Two principles are laid down in Article 67, which regulates also lake ship
ping, but not that of a seaport.
The first of these is that the belligerents may, for a military purpose and
under the conditions fixed by paragraph 2, expropriate or utilize neutral vessels
belonging to the river shipping in their territory or in that of the enemy. The
second is that this right does not belong to them as regards vessels, even if
found on a river, whose regular service is maritime and not river. In either
case the cargo is subject to the same rules as the vessel itself.
In the Commission, reserves with respect to this Article 67 were made by
the delegations of Austria-Hungary, China, France, Great Britain, Japan, Russia,
and Turkey, as appears in the record of the proceedings.
ARTICLE

68

\Vhen railway material or vessels belonging to neutrals and utilized under the pro
visions of Articles 66 and 67 shal! have suffered, by the sole reason of their use for a mili
tary purpose, any damage in excess of ordinary wear and tear, the belligerent party shall
pay for this damage a special indemnity over and above what is dl1e for utilizing them.
The total indemnity for goods destroyed under the same conditions shall be the same
as t:lat which would have been paid for their expropriation.

It is not sufficient to provide .for a bailment indemnity in favor of the
owners of neutral goods utilized by a belligerent in the cases dealt with in Articles
66 and 67. A further indemnity will be due if these goods are damaged by
the use made of them. In case of destruction by reason of this use, the indemnity
will be that which would have been paid for an expropriation of the goods de
stroyed.
In stating the right to this special indemnity, Article 68 expressly subordinates
it to the condition that the goods to which it applies shall have been destroyed
or damaged solely by the use made of them for a military purpose.
Article 68 was made, on the part of the delegations of China, France, Great
Britain, Japan, Russia, and Turkey, the subject of reserves, of which the Com
mission made record.
Such, :Mr. President and Gentlemen, is the project as it has issued from our
deliberations. To be sure, it does not come up to the wishes and proposals of
more than one delegC'tion; but the discussion summed up in this report shows how
opinions are still divided on the points that have been eliminated from our defini
tive text. 'Within the modest limits which circumstances have impelled us to
set for it, the project submitted to the Conference constitutes a real and im
portant advance, as compared with the present state of the subject. For every
day its own work suffices, and we can leave to the future the care of smoothing
away the difficulties that are now experienced, and of facilitating an ag~eement
among the nations on the solutions reached, as well as of thus prepanng the
way for a more complete international agreement than that which we to-day
propose to you for your sanction.
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Annex G
[160]

FIRST DRAFT OF A NEW SECTION TO BE ADDED TO THE
REGULATIONS CONCERNING THE LAWS AND CUS
T01IS OF WAR ON LAND 1
SECTION V.- NEUTRALS IN THE TERRITORIES OF THE BELLIGERENT PARTIES
CHAPTER 1.- Definition of a neutral
ARTICLE 61
The nationals of a State which is not taking part in the war shall be con
sidered as neutrals.
ARTICLE 62
A neutral cannot longer avail himself of his neutrality:
(a) If he commits hostile acts against.a belligerent party;
(b) If he commits acts in favor of a belligerent party, particularly if he
voluntarily enlists in the ranks of the armed force of one of the parties.
In such a case, the neutral shall not be more severely treated by the belliger
ent State as against whom he has abandoned his neutrality than a ressortissant
of the other belligerent State could be for the same act.
ARTICLE 63
The following acts shall not be considered as committed in favor of one
of the belligerent parties in the sense of Article 62, letter b:
(a) Supplies furnished or loans made to one of the belligerent parties, pro
vided that the person who furnishes the supplies or who makes the loans lives
neither in the territory of the other party nor in the territory occupied by him,
and that the supplies do not come from one of these territories;
(b) Services rendered in matters of police or civil administration.
CHAPTER II.- Services rendered by neutrals
ARTICLE 64
Belligerent parties shall not require of neutrals services directly connected
with the war.
Exception is made of sanitary services or sanitary police service absolutely
demanded by the circumstances. These services shall, as far possible, be paid
for in cash; if not, a receipt shall be given and payment effected as soon as
possible.
[161]

ARTICLE 65
The provision of Article 64, paragraph 1, does not apply to persons be
longing to the army of a belligerent State through voluntary enlistment.
1

Text submitted to the Conference.
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N or does it apply to persons belonging to the army of a belligerent State
under the legislation of that State.
ARTICLE

66

Railway material belonging to neutral States or to companies or to private
persons, and recognizable as such, shall not be requisitioned or utilized by a bel
ligerent except where and to the extent that is absolutely necessary. It shall
be sent back as soon as possible to its country of origin.
A neutral State may likewise, in case of necessity, retain and utilize to an
equal extent material of the belligerent Power found on its territory.
Compensation shall be paid by one party or the other in proportion to the
material used, and to the period of usage.
ARTICLE

67

Neutral vessels and their cargo can be expropriated or utilized by a belligerent
party if they belong to the river shipping in its territory or in the enemy's
territory. Exception is made of the vessels in a regular maritime" service.
In case of expropriation the indemnity shall be equal to the full value of the
vessel or cargo, increased by 10 per cent. In case of use it shall be the ordinary
freight charge increased by 10 per cent. These indemnities shall be paid im
mediately and in specie.

68
When railway material or vessels belonging to neutrals and utilized under the
provisions of Articles 66 and 67 shall have suffered, by the sole reason of their
use for a military purpose, any damage in excess of ordinary wear and tear, the
belligerent party shall pay for this damage a special indemnity over and above
what is due for utilizing them.
The total indemnity for goods destroyed under the same conditions shall
be the same as that which would have been paid for their expropriation.
ARTICLE

[162]

SIXTH PLENARY MEETING
SEPTEMBER 21, 1907

His Excellency Mr. Nelidow presiding.
The meeting opens at 11 :15 o'clock.
The minutes of the fifth plenary meeting are adopted.
The President:
GENTLE}'fEN: Before taking up the business on the agenda, I must dis
charge an agreeable duty by bringing to your knowledge a communication, as
important as it is flattering to the Convention, which was addressed to me by two
of our most distinguished colleagues. Three days ago the first delegates of the
Kingdom of Italy and of the Argentine Republic transmitted to me in a joint
letter the text of an arbitration treaty signed that day between these two coun
tries in one of the halls where we hold our meetings, " under the shield of the Con
ference" as it is expressed in this letter, of which the following is the text:
l\1R. PRESIDENT: Italy and the Argentine Republic, two States whose
frequent and fruitful relations are united by the ties of strong friendship and
perfect mutual confidence, have just signed at The Hague a Convention whose
clauses testify to the favor in which the principle of arbitration is held by the
two nations.
The obligation of arbitration includes all controversies with the excep
tion of questions of a constitutional nature. By this Convention the two
Governments contract engagements which have no limitations either in ques
tions concerning the choice of judges or the necessity of establishing the
compromise.
In placing their stipUlation under the shield of the Conference, the dele
gates of the two contracting States are happy to put in your hands, Mr.
President, the text of an international act in which the principles proclaimed
by the Conference will find henceforth their widest application.
Accept, etc.
[163] The PRESIDENT reads the treaty 1 and then speaks as follows:
GENTLEMEN: There is no need for me to hold out to you the immense
diplomatic value of this document. Its provisions, as well as the wording
employed in defining it in the letter of their Excellencies Count TORNIELLI and :Mr.
SAENZ PENA, enable one to appreciate its great significance from the point of
view of the principles which form the subject and the basis of our deliberations,
namely: diplomatic understanding and arbitration as means for the settlement
of international disputes.
Therefore, as you have stated, arbitration finds therein its widest applica
tion, and the treaty thus presents an encouraging model to the Powers who wish
to put into practice the rules that we endeavor to establish in principle.
Its official communication to us constitutes on the other hand a solemn
1

Annex A to these minutes.

162

SIXTH MEETING, SEPTDIBER 21, 1907

163

homage paid to our labors and a manifestation of sympathy to which we can only
reply by offering to the eminent statesmen who have negotiated and concluded
the Italo-Argentine treaty the sincere thanks and warmest congratulations of the
Conference. (Loud applause.)
The business on the agenda is the examination of the supplemental report of
the Second Commission upon the arrangement concerning neutral persons in
belligerent territory.1
The reporter, Colonel BOREL, has the floor.
Colonel Borel: Before reading the definitive proposals of the Second Com
mission, permit me to make myself the spokesman of its sentiments in expressing
the sincere regret which it has felt in being obliged to eliminate four articles
whose preparation was the fruit of long and conscientious effort. This has been
done, nevertheless; and the decision, reached without opposition - which proves
how the Commission has risen to the situation - its decision, I say, has not been
dictated solely by the very pressing considerations mentioned in the supplementary
report no\v in your hands, but it has been inspired by the interest which we have:
always had in the question whose examination was entrusted to us. To admit
that the Conference of 1907 is not able to regulate everything relating to !,eutrals
is not to say that this important question should be considered as henceforth
abandoned; it is rather to state that its subsequent solution, for the time being,
should be sought and prepared in another way and by other means. And this
is the purpose of the second of the 'Va'ltX proposed to you for communication
to the high Powers you have the honor to represent here. If the Governments
would be good enough to take this ~'a'lt into consideration, they could remove the
difficulties and the obstacles which to-day have checked and vanquished our good
\vill; and, in doing this, they will find in the deliberations of these last weeks
a collection of' references, memoranda and information, the usefulness of which
cannot be disputed. This is why.it can be said without presumption that even
with regard to the limited draft upon which you have to vote to-day, the work
of the Commission will not be useless to the noble cause which has gathered us.
here, and you will permit me, Gentlemen, to make this statement at a time when
the Second Commission presents itself before you for the last time.
[164] The REPORTER then reads the definitive proposals of the Commission. 3
ARTICLE

1

The nationals of a State which is not taking part in the war shall be
considered as neutrals.
ARTICLE

2

A neutral cannot longer avail himself of his neutrality:
(a) I f he commits hostile acts against a belligerent party;
(b) If he commits acts in favor of a belligerent party, particularly if he
voluntarily enlists in the ranks of the armed force of one of the parties.
In such a case, the neutral shall not be more severely treated by the
belligerent State as against whom he has abandoned his neutrality than a
ressortissant of the other belligerent State could be for the same act.
1 Annex B to these minutes.
For the debates on the matter, see vol. iii, minutes of the
sixth meeting of the Second Commission.
2 Annex C to these minutes.
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ARTICLE

3

The following acts shall not be considere~ as committed in favor of
one of the belligerent parties in the sense of ArtIcle 62, letter .b.
.
. (a) Supplies furnished or loa?s made to on~ of the belligerent partIes,
provided that the person who furnIshes the supplIes. or who m~kes the lo~ns
lives neither in the territory of the other party nor 111 the terrItory occupIed
by him, and that the supplies do not come fro;n one 0.£ ~hese t~r:itori~s ;
(b) Services rendered in matters of polIce or cIvIl adm1l1lstratlOn.
ARTICLE

4

Railway material bel~nging to neutral States or t~ .c?mpanies ?~ to
private persons, and recogmzable as such, shall not be r~q~lsltlOned or utIlIzed
by a belligerent except where and to the extent that It IS absolutely neces
sary. It shall be sent back as soon as possible to its country of origin.
A neutral State may likewise. in case of necessity, retain and utilize to
an equal extent material of the belligerent Power found on its territory.
Compensation shall be paid by one party or the other in proportion to the
material used, and to the period of usage.
The President: These articles having already been examined in the preced
ing meeting, I will confine myself to asking if anyone has remarks to make upon
them.
His Excellency Mr. Drago: The delegation of the Argentine Republic will
abstain from voting on Article 4.
The President: \Vith the exception of this reservation, all the articles are
then considered as unanimously adopted and their place in the Final Act will be
determined by the drafting committee.
The Reporter then reads the two following Vll'UX:

1. That in case of war, the responsible authorities, civil as well as mili
tary, should make it their special duty to ensure and safeguard the main
tenance of pacific relations, more especially of the commercial and industrial
relations between the inhabitants of the belligerent Powers and neutral
States;
[165]
2. That the high Powers should seek to establish, through agreements be
tween themselves, uniform contractual regulations determining. with re
spect to military charges, the relations of each State toward foreigners resid
ing within its territory.
The two 'Vll'UX are adopted without remarks.
The business on the agenda is the report of the First Commission upon a
draft Convention relative to the establishment of an International Prize Court. 1
1\lr. Louis Renault reads a page of his report which he expresses the general
spirit of the draft.
The Institute of International Law has studied the question for a long
time. In 1875, at the session held at The Hague, it appointed a committee to
study a proj ect for the organization of an international prize tribunal; but it was
not until 1887 that it adopted its international regulations on maritime prizes. So
far as jurisdiction is concerned, the principle laid down was that" the organiza
tion of prize tribunals of first instance remains regulated by the legislation of
1 Annex D to these minutes.
For the debates on the question see yot. ii minutes of
the first two meetings of the First Commission, as well as those of the second suhcommission
and the committee of examination of this subcommission.
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each State"; the essential provision being as follows: ., At the beginning of
every war each belligerent party establishe..; an international court of appeal for
maritime prizes. Each of these tribunals is constituted as follows: The bel
ligerent State shall itself name the president and one of the members. It shall
also designate three neutral States, each of which shall choose one of the three
other members."
Compared with the project which we submit to you, that project may ap·
pear timid. It was nevertheless thought quite venturesome by many, and its
authors who in recent years have touched on the matter have remarked that
their project met with no favor among the Governments. One of the most au
thoritative, after having pointed out the principal objection that might be advanced,
concluded: "However ideal it may seem at first sight, the international prize
tribunal appears to us to be 'something which cannot be realized. In any case,
Great Britain is not ready to agree to its creation. English authors do not dis
cuss it: they do not even mention it.
Therefore, in this matter, Governments have realized what writers have
not dared to hope for, and it is proper to render homage to the initiative taken by
Germany 1 and Great Dritain. 2 They have resolutely renounced ancient errors
and proposed the institution of an international prize tribunal. To be sure, they
would not organize it in the same way; their ideas differ on several important
points. At the outset an agreement seemed quite difficult, we may say, almost
impossible, to some of us. Nevertheless, thanks to genuine good-will and to a
keen desire for an agreement, a single project has resulted fr0111 these divergent
proposals. It would be a vain task to seek the origin of each of the rules of
this project in one or other of the original propositions. Those propositions
have totally disappeared, to be welded into a single work which alone is now to
be considered and which is a great honor for those who first negotiated for an
agreement. May we be allowed to remark on the beneficent influence of this en
vironment? How many years of diplomatic negotiations would have been neces
sary to arrive at an agreement upon so difficult a subject when starting from
[166] positions so opposed! The Conference has changed years into weeks,
thanks to the intimacy which it begets among men and among ideas as
well, and to the sentiment of justice that it tends to make predominant over
particular interests.
The project which we submit to your approval is certainly imperfect in spite
of our prolonged efforts. Nevertheless, we feel that it constitutes a consider
able progress of the idea of justice in international relations and that it does honor
to a Peace Conference. A superficial view may cause one to say that organizing
a prize jurisdiction is working solely with regard to war. Let us say emphatically
that it is also distinctly a work of peace, introducing law into· a subject hitherto
left to arbitrariness and violence. If there are disputes in which the traditional
reserves respecting vital interests and national honor especially arise, it is when
there are disputes on the correctness of decisions of prize tribunals, which ex
amine into the validity of captures effected by officers of the navy and into the
legality of the enactments in virtue of which the prizes have been taken. \Ve are
convinced that, if unfortunately a naval war takes place, not only will the
private interests that have hitherto been left without effective protection find
assistance in the new jurisdiction, but that the very existence of this jurisdic
1
2

Vol. ii, First Commission, annex 88.
Ibid" annex 89.
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tion will have a restraining influence on Governments and courts by rendering
them more careful to respect the principles of international law and equity. \Ve
also think that many of the diplomatic difficulties of a nature sometimes to bring
about conflict, as has been the case in the past, will be thus swept a way and
that peace will have a greater chance to prevail between belligerents and neutrals.
Finally, we think that it is not a matter of indifference, for the orderly develop
ment of international relations, to have created this first permanent judicial
organism, which, in a limited but singularly important field, provides for the
needs of the community of States. Could this community bring its conscience
more and more to think of its duties as well as of its rights, international rela
tions will gain the security needful for them.
His Excellency 1\Ir. Asser: The delegation of the Netherlands, recognizing
the great importance and incontestable usefulness of the institution of an in
ternational jurisdiction in the matter of prizes, declares that it accepts the draft
Convention submitted to the Conference. (Applause.)
His Excellency :Mr. Esteva: The delegation of 1\Iexico, conformably with
the instructions of its Government, and in accordance with its own convictions,
. declared in the committee of examination of the second subcommission of the
First Commission that it would vote against the clraft Convention for the estab
lishment of a Prize Court based upon a principle contrary to the equality of
nations.
Afterwards in view of the modifications made to the draft, and particularly
with respect to Article 16, the delegation of Mexico, desirous of contributing to
the work of conciliation of the Conference, asked for new instructions from its
Government, and declared to the Commission that in the expectation of these
instructions, it would abstain from voting and would give its final vote in the
plenary meeting of the Conference.
The delegation of Mexico has already received new instructions from its
Government to the effect that it vote favorably, in view of the circumstances
mentioned. It therefore carries out these instructions.
But in voting in favor of a draft Convention relative to the establishment
of a Prize Court in its present form, the delegation of :Mexico wishes to de
clare to the Conference that, in voting thus, it still maintains its point of
[167] view, manifested many times in the committee of examination, as well as
the declaration it made there against the plan of a new court of interna
tional arbitration, really permanent, which, like the Prize Court, has as a basis
a principle contrary to the equality of States.
His Excellency Mr. Beldiman: In adhering by its vote to the Convention
relating to the establishment of an International Prize Court, which we consider
as a very considerable progress in one of the most difficult matters of international
law, the delegation of Roumania calls attention to the declarations it had the
honor to present in the meeting on September 10 of the First Commission on the
subject of the essential distinction which exists between the new institution
to-day submitted to the Conference, and the fundamental principles which govern
international arbitration.
1\lr. Henriquez i Carvajal: Although it expresses its sympathy with the
draft Convention establishing an International Prize Court, the deleg2tion of the
Dominican Republic reserves its vote upon the said Convention in its entirety
until it receives definitive instructions from its Government.
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Mr. Gil Fortoul: The delegation of the United States of Venezuela deems
it necessary to renew in plenary session the declarations it had the honor to make
in the meeting on September 10 of the First Commission, on the subject of
the proposed constitution of the International Prize Court, and it will abstain
from voting on this Convention in its entirety.
His Excellency Samad Khan Momtas-es-SaItaneh: After the beginning
of the discussion relative to the creation of a Prize Court, the imperial delega
tion of Persia did not hesitate to express, on July 11, at the third meeting of the
First Commission, the favorable sentiments of its Government to the principle of
this institution.
At the meeting of September 10 of the same Commission I was obliged to
abstain from voting on the draft Convention presented to us, as I was awaiting
new instructions from my Government, to which, as I have already said, I had
warmly recommended the draft.
I am happy to be able to-day to giye a favorable vote on this draft, under
reservation of Article 15.
We are well aware of the immense progress that the creation of the Inter
national Prize Court will constitute in one of the most difficult matters of inter
national law.
Indeed to submit the national prize courts, into vvhich the belligerents are
summoned to validate their own acts, to the eminent control of an international
court is a precious guarantee of justice and equity for all.
However, I believe it my duty to add that we vote on this draft considering
it as entirely independent and distinct from the various proposals relative to
the creation of a permanent court charged with the judgment of disputes of a
legal nature which may arise between States, and that adhesion to the prize court
does not counteract either now or for the future our point of view as to an
arbitral court in which all States have an absolutely equal position.
1\1r. Corragioni d'Orelli declares, in the name of the delegation of Siam,
that the instructions he had hoped to receive for the plenary meeting of to-day,
which should enable him to give a definitive vote on the draft with which we are
now dealing, have not yet reached him.
[168] It is therefore solely for this reason - and he desires that his abstention
be interpreted in no other way - that the delegation will not take part in
the vote, but it hopes to be able to announce later the adhesion of its Govern
ment to the project.
His Excellency Turkhan Pasha: The Ottoman delegation reserves its
adhesion, as this question requires a special study on the part of its Govern
ment.
His Excellency Mr. Pierre Hudicourt: The delegation of Haiti, with the
sole object of contributing to the progress of international justice, accepts the
Convention relative to the establishment of an International Prize Court, but
makes the following formal reservations:
1. \Vith regard to the last part of section 2 of Article 4, worded as
follows: "subject, however, to the reservation that the Power to which he be
longs may forbid him to bring the case before the Court, but may itself under
take the proceedings in his place" ;
2. With regard to Article 15, which has not adopted for the constitution
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of the court the' principle of absolute equality among all the sovereign Powers
convoked in that capacity and represented at the Conference.
His Excellency 1\1r. Ruy Barbosa: The delegation of Brazil which has in
all other respects approved the principle of the constitution of the International
Prize Court, will vote against the project of this court on account of the evident
and indisputable motives of injustice against our country, which have been
pointed out time and time again without any refutation being made either in
the committee of examination or in the First Commission.
The Reporter reads Articles 1 to 57 of the project of the establishment of
the International Prize Court. l
On the subject of Article 15 thus worded:
The judges appointed by the following signatory Powers: Germany,
the United States of America, Austria-Hungary, France, Great Britain,
Italy, Japan, and Russia, are always summoned to sit.
The judges and deputy judges appointed by the other Powers sit by
rota as shown in the table annexed to the present Convention; their duties
may be performed successively by the same person. The same judge may
be appointed by several of the said Powers.
The delegates of China, Cuba, Ecuador, Chile, Colombia, Uruguay, and of
Salvador make reservations.
The President has these reservations recorded.
The PRESIDENT puts the entire project to vote.
44 countries take part in the vote.
Voting for: Germany, the United States of America, Argentine Republic,
Austria-Hungary, Belgium, Bolivia, Bulgaria, Chile, China, Colombia, Cuba,
Denmark, Ecuador, Spain, France, Great Britain, Greece, Guatemala, Haiti,
Italy, Luxemburg, ]\lexico, Montenegro, 1\icaragua, Norway, Panama, Paraguay,
Netherlands, Peru, Persia, Portugal, Roumania, Salvador, Serbia, Sweden,
Switzerland and Uruguay.
Voting against: Brazil.
[169] Not voting: Dominican Republic, Japan, Russia, Siam, Turkey, Venezu
ela.
Reservations made with regard to Article 15: Chile, .China, Colombia,
Cuba, Ecuador, Guatemala, Haiti, Persia, Salvador, Uruguay.
The delegate of Haiti also makes a reservation with regard to section 2 of
Article 4.
The President has these various reservations recorded and announces that
the entire project is adopted by 37 votes (10 of which are accompanied by reserva
tions) against 1, with 6 abstentions.
The PRESIDENT: The Convention upon which we have just voted, despite
several reservations formulated, constitutes an immense progress in international
law. It is a work which is remarkable for the completeness of the whole as well
as for the study of all the details of the subject. It will be an honor to the
Conference. It now remains only for us to express our sincere gratitude to the
members of the committee of examination and above all to its eminent Reporter,
1\lr. RENAULT, the principal agent of our labors. (Applause.)
His Excellency Sir Edward Fry proposes to make the present draft the
subject of a special Convention.
1
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His Excellency Baron Marschall von Bieberstein seconds this proposal.
His Excellency General Porter also supports this proposal.
The President consults the assembly upon the proposal of his Excellency Sir
EDwARD FRY, and it is adopted by general assent. The drafting committee of the
Final Act is charged with drawing it up in due form.
The PRESIDENT calls attention to the fact that the business on the agenda is
the examination of a va'u relative to the meeting of a Third Peace Conference,t
and he expresses himself as follows:
GENTLDIEN: The rather slow and sometimes uncertain progress of our
labors, as well as the impossibility for the Conference to solve certain of the
questions which have been submitted to it or which have been brought up in the
course of our deliberations - have inspired some of our colleagues with the
idea of considering, from now on, the advisability of calling a new Conference
and the necessity of preparing in advance the detailed program and the mode of
operation and organization. An exchange of views which took place upon
this suggestion has resulted in the drafting of a recommendation to be sub
mitted to our Governments in the form of a vt;rtt. You have had occasion to
take it into consideration and I hope that you will accord it your unanimous
approval.- This va:u is worded as follows:
The Conference recommends to the Powers the assembly of a Third
Peace Conference, which might be held within a period corresponding to
that which has elapsed since the preceding Conference, at a date to be
fixed by common agreement between the Powers, and it calls their attention
[170] to the necessity of preparing the program of this Third Conference a suffi
cient time in advance to ensure its deliberations being conducted with the
necessary authority and expedition.
In order to attain this obj ect the Conference considers that it would be
very desirable that, some two years before the probable date of the meeting,
a preparatory committee should be charged by the Governments with the
task of collecting the various proposals to be submitted to the Conference, of
ascertaining what subjects are ripe for embodiment in an international
regulation, and of preparing a program which the Governments should
decide upon in sufficient time to enable it to be carefully examined by
the countries interested. This committee should further be entrusted with
the task of proposing a system of organization and procedure for the Con
ference itself.
His Excellency Mr. Beldiman: In adhering to the 'va:!t proposed to us rela
tive to the meeting of a Third Peace Conference, the delegation of Roumania
deems it its duty to express, in the name of the Royal Government, the sentiment
that one cannot look forward to a future cosmopolitan assembly without, at the
same time, rendering the homage due to the august initiator of the First and
Second Conferences, His Majesty the Emperor of All the Russias. (Applause.)
Inspired with a general and profound sentiment of the solidarity which more
and more animates the civilized world in its progress towards the high ideal of
international justice, His Majesty took, nine years ago, the noble and generous
initiative of invoking the First Conference and assigned to it the great task of
converging" into a single powerful force the efforts of all States . . . by a solemn
avowal of the principles of equality and law, upon which reposes the security of
States and the welfare of peoples." 2
1
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It is to the same august initiative that we are indebted for the present a!5
sembly, convoked to give a new development "to the. human!tarian pri~ciples
which served as a basis for the work of the great mternatlOnal reUlllon of
1899." 1
If we are now to deal with the question of recommending to our Govern
meEts the reunion of a third Conference, this motion, in our opinion, cannot
prejudge for the future this same august initiative, which we should like to
consider as acquired when the time shall have arrived, and which we ardently
desire.
I hope then that I am the interpreter of our unanimous sentiments in saying
that at the time when the motion is submitted to our approval, the thoughts of
all the members of the Second Conference go back with profound gratitude
to the august initiator of the great humanitarian work inaugurated in 1899.
(Loud applause.)
His Excellency Mr. Merey von Kapos-Mere: For my part I am equally of
the opinion that, at the time when we express the desire to see convoked a Third
Peace Conference, sentiments of duty and of gratitude turn our thoughts towards
His Majesty the Emperor of All the Russias, the august initiator of these inter
national assemblies.
I therefore desire to declare, in the name of the delegation of Austria
Hungary, that in voting affirmatively upon the v(X'u proposed to us, we consider
the initiative of Russia as definitely acquired in this matter.
At the same time, I make bold to express the hope that when the reunion
of tJ1e Third Peace Conference shall have been definitely decided upon, Her
Majesty the Queen of the Netherlands will graciously accord to us the same
generous hospitality she has deigned to offer us upon two occasions. (Repeated
applause.)
[171] His Excellency Baron Marschall von Bieberstein approves of the words
of the first delegate of Austria-Hungary.
His Excellency 1\1r. Leon Bourgeois: The delegation of the French Re
public joins heartily in the testimony of gratitude which the delegates of Roumania,
Austria-Hungary and Germany have made to His Majesty the Emperor of
Russia.
Permit me to add that in still another capacity I wish to express these
sentiments in the name of the members of the Conference of 1899.
In the absence of our eminent colleague, Mr. BEERNAERT, and owing to
the fact that Mr. MARTENS is not at liberty to express his ideas on this subject,
I find myself the only one present of the former presidents of 1899. MyoId
colleagues will permit me to say that the veterans of the First Conference can
measure better than anyone else the ground gained since May 18, 1899, and can
realize the gratitude \vhich the friends of justice and of peace should feel to
wards the promoter of the Hague Conferences. (Applause.)
His Excellency Sir Edward Fry desires to join. in the name of the British
delegation, in the sentiments of gratitude towards His Majesty the Emperor of
Russia for his initiative and towards Her Majesty the Queen of the Netherlands
for her gracious hospitality.
His Excellency General Horace Porter: The delegation of the United
1
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States of America hastens to express its sentiments of profound gratitude to
wards the august sovereign to whose initiative the world owes the great humanitar
ian work inaugurated in 1899.
His Excellency Count Tornielli approves of the words of his Excellency
the first delegate of Austria-Hungary.
His Excellency Mr. Lou Tseng-tsiang expresses himself in the same sense.
His Excellency Mr. Ruy Barbosa: The delegation of Brazil hastens to
adhere to this act of gratitude and of justice, the more gladly as it liquidates at
the same time a special debt of gratitude on our part towards the sovereign to
whom my country owed the honor of being invited to the First Peace Conference.
His Excellency Mr. de Villa Urrutia approves of the homage rendered by
his Excellency the first delegate of Austria-Hungary to His Majesty the Em
peror of Russia for his generous initiative and to Her Majesty the Queen of the
Netherlands for her gracious hospitality.
His Excellency Mr. Concha: In the name of the Chilean delegation, I have
the honor to unite in the manifestation of the honorable representatives of
Roumania and Austria-Hungary, a manifestation which constitutes the accom
plishment of a duty as just as it is appropriate towards His Majesty the Emperor
of Russia.
His Excellency the Marquis de Soveral states that he enthusiastically ap
proves of this manifestation of admiration and of gratitude towards His Majesty
the Emperor of Russia, the initiator of the two Peace Conferences.
His Excellency Turkhan Pasha concurs with the sentiments pronounced by
His Excellency 1\1r. l\IEREY VON KAPos-MERE.
His Excellency Mr. Saenz Pefia: The Argentine Republic approves of the
VCCH concerning Their Majesties the Emperor of Russia and the Queen of the
K ether lands.
[172] His Excellency Mr. de Quesada: In the name of the delegation of Cuba,
I have the honor to concur with all my heart in the sentiment of gratitude
and of justice which has been expressed by their Excellencies the first delegates
of Roumania and of Austria-Hungary.
Mr. Perez Triana: In the name of the Republic of Colombia I make the
same vccu as their Excellencies the first delegates of Roumania and of Austria
Hungary.
1\1r. Matheu, in the name of the RepUblic of Salvador, makes an identical
declaration, as also
His Excellency 1\lr. Machain, in the name of the Republic of Paraguay.
His Excellency Mr. Rangabe approves of the words of their Excellencies,
Messrs. BELDIMAN and MEREY vo"" KAPos-::\IERE, likewise
His Excellency 1\1r. Rendon, in the name of the delegation of Ecuador.
His Excellency Samad Khan Momtas-es-Saltaneh states that he is happy
to approve of this manifestation of admiration and of gratitude to\vards the
august initiator of the Peace Conference, and he concurs with enthusiasm in the
sentiments of gratitude of the high assembly towards His Majesty the Emperor
of Russia.
His Excellency 1\1r. Tsudzuki: The Japanese delegation wishes to declare
that it joins with the greatest pleasure in the sentiments of gratitude to His
Majesty the Emperor of All the Russias for the initiative taken in convoking the
two Peace Conferences, and that it wishes to renew once again the sincere
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homage \vhich it has rendered upon many occasions to the august initiator of
this great humanitarian movement. (Applause.)
His Excellency Mr. Esteva makes the following declaration: The delega
tion of Mexico unites in the manifestation of gratitude made by the Conference
towards His 1\iajesty the Emperor of Russia and Her :Majesty the Queen of the
Netherlands.
His Excellency Mr. van den Heuve1: The delegation of Belgium wishes
to join in the general and formal homage rendered to the august initiator of
the Peace Conferences.
Mr. Corragioni d'Orelli, in the name of the delegation of Siam, adheres to
the words of their Excellencies the first delegates of Roumania and of Austria
Hungary.
1\11'. BatHe y Ordonez, in the name of the delegation of Uruguay, makes
the same declaration.
His Excellency Count de Villers concurs in the sentiments of their Excel
lencies 1\Iessrs. BELDIMAN and 1\H':REY VON KAPos-MERE.
Mr. Fortoul: The Venezuelan delegation has the honor to approve of this
manifestation of gratitude towards His Majesty the Emperor of Russia and to
wards Her Majesty the Queen of the Netherlands.
1\fr. Belisario Porras: The delegation of Panama supports the proposals of
homage and of gratitude presented by his Excellency Mr. 1\IEREY VON KAPOS
MERE, in honor of His Majesty the Emperor of Russia and of Her :l\Iajesty the
Queen of the Netherlands.
1\fr. Jose Tible Machado, in the name of the delegation of Guatemala, ad
heres to the words of their Excellencies the first delegates of Roumania and of
Austria-H ungary.
[173] His Excellency General Sava Grouitch, in the name of the delegation of
Serbia, makes an identical declaration, as also
His Excellency Mr. Vrban Vinaroff, in the name of the delegation of Bul
garia, and
His Excellency 1\1r. Brun, in the name of the delegation of Denmark.
The President puts to vote the V(rtt relative to the reunion of a third Peace
Conference. l
It is unanimously adopted.
His Excellency Mr. Claudio Pinilla, in casting his vote, in the name of the
delegation of Bolivia, declares his adhesion to the sentiments of their Excellencies
the first delegates of Roumania and of Austria-Hungary.
The President, as first delegate of Russia, wishes to express his gratitude
for the royal homage just rendered to his august sovereign and to his double
initiative as promoter of the first two Peace Conferences.
He joins in the gratitude expressed to Her Majesty the Queen of the
Netherlands and in the vent formulated by the Conference to the effect that it
may again receive her gracious hospitality. (Applause.)
The meeting adjourns at 12 :30 o'clock.
The President,
NELlDOW.

Secretaries General,
VV. DOUDE VAN TROOSTWIJK,
PROZOR.
1
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Annex A
[174]
GENERAL TREATY OF ARBITRATION BETWEEN THE
ARGENTINE REPUBLIC AND ITALY
His Excellency the President of the Argentine Republic and His Majesty the
King of Italy, inspired by the principles of the Convention for the pacific settle
ment of international disputes concluded at The Hague, July 29, 1899, and desir
ous, conformably to the spirit of Article 19 of the said convention, of consecrat
ing, by means of a general agreement the principle of obligatory arbitration in
their reciprocal relations, have decided to conclude a convention to this end, and
have therefore appointed as their plenipotentiaries their plenipotentiary delegates
to the Second Peace Conference, viz.:
His Excellency the President of the Argentine Republic:
His Excellency ROQUE SAENZ PENA, formerly Minister of Foreign Affairs,
his Envoy Extraordinary and :Minister Plenipotentiary near His Majesty the
King of Italy and near the Swiss Confederation, member of the Permanent Court
of Arbitration;
His Excellency LUIS MARIA DRAGO, formerly Minister of Foreign Affairs,
deputy in the national congress, member of the Permanent Court of Arbitration;
His Excellency CARLOS RODRIGUEZ LARRETA, formerly Minister of For
eign Affairs, member of the Permanent Court of Arbitration;
His Majesty the King of Italy:
His Excellency Count GIUSEPPE TORNIELLI BRUSATI DI VERGANO, Senator
of the Kingdom, his Ambassador near the President of the French Republic, mem
ber of the Permanent Court of Arbitration;
His Excellency GUIDO POMPILJ, deputy in the national parliament, his As
sistant Secretary of State for Foreign Affairs;
The Honorable GUIDO FUSINATO, Deputy in the National Parliament, mem
ber of the Council of State;
Who, after having communicated their respective full powers, which "\vere
found to be in due and proper form, have agreed as follows:
ARTICLE 1
The high contracting Parties bind themselves to submit to arbitral judg
ment all controversies, of whatever nature, which may arise between them and
which it shall not have been possible to resolve diplomatically, with the exception
of those affecting constitutional provisions in force in one or the other State.
In controversies of which the judicial authorities may have jurisdiction ac
cording to the territorial law, the contracting Parties shall have the right of
not submitting the case to arbitral judgment until after the national judiciary
shall have definitively given judgment.
[175] The following controversies shall in every case be submitted for arbitral
judgment:
1. Those relative to the interpretation and the application of conventions
concluded or to be concluded between the contracting Parties;
2. Those relative to the interpretation and the application of a principle of
international law.
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The question whether or not a given controversy constitutes one of those
provided for in the foregoing Sections 1 and 2, will likewise be submitted to
arbitration.
Differences relative to the nationality of individuals are expressly withheld
f rom arbitration.
ARTICLE 2
In each case the high contracting Parties will sign a special compro11tis
which shall fix the object of the case, and, if there is need, the seat of the tribunal,
the language which it shall use and those whose use shall be allowed before it,
the amount that each party must deposit in advance for expenses, the procedure
and the dates for the constitution of the tribunal and for the exchange of the
memorials and documents, and in general all the conditions upon which they may
agree.
In the absence of a co11l/,romis, the arbitrators, appointed in accordance with
the rules established in Articles 3 and 4 of the present treaty, shall pass full
judgment on the claims that may be submitted to them.
Moreover and in the absence of a special agreement, the provisions estab
lished in the Convention for the pacific settlement of international disputes signed
at The Hague, July 29, 1899, shall be applied with the modifications and addi
tions contained in the following articles.
ARTICLE 3
Unless otherwise stipulated the tribunal shall be composed of three mem
bers. The two parties shall each nominate one, chosen preferably from the list
of members of the Permanent Court established by the said Convention of The
Hague and they shall agree on the choice of the third arbitrator. If agreement
on this point is not possible, the parties will ha\"e recourse to a third Power, in
order that it may make the designation, and in default of agreement also on
this point, a request shall be made of Her Majesty the Queen of the Netherlands
or her successors.
The third arbitrator shall be chosen from the list of the members of the said
Permanent Court. He shall not be a national of either party, nor have domicile or
residence in their territories.
The same person cannot act as third arbitrator in two consecutive cases.
ARTICLE

4

\Vhen the parties do not agree upon the constitution of the tribunal, the
arbitral functions shall be conferred upon a single arbitrator, who, unless other
wise stipulated, shall be named according to the rules established in the preceding
article for the nomination of the third arbitrator.
ARTICLE 5
The. arbitral judgment is pronounced by a majority of votes; ~nd any men
tion of the dissent of one arbitrator is excluded.
The judgment IS signed by the president and by the secretary, or by the
single arbitrator.

[176]

ARTICLE

6

The arbitral judgment decides the case definite1y and without appeal.

SIXTH MEETING, SEPTEMBER 21, 1907: ANNEXES

175

Nevertl:el.ess, the tribunal or the arbitrator who has pronounced the jUdgment
can, befor~ It IS executed, hear an application for revision in the following cases:
1. If Judgment has been based upon false or erroneous "documents.
2. If the jUdgment is vitiated, in whole or in part, by an error in fact re
sulting from the acts or documents of the case.
ARTICLE 7
Every difference which may arise between the parties respecting the in
terpretation or the execution of the judgment, shall be submitted to the same
tribunal or arbitrator who has pronounced it.
ARTICLE 8
The present treaty is drawn up in the Italian, Spanish and French languages.
The high contracting Parties declare that, in case of doubt, they will con
sider the French text as the correct one.
ARTICLE 9
The present treaty shall be ratified and the ratifications shall be exchanged
at Rome as soon as possible.
It shall be in force for ten years from the date of exchange of ratifications.
If it is not denounced six months before the date of expiration, it shall be un
derstood as renewed for' a new period of ten years, and so on.
In faith of which the plenipotentiaries have subscribed to the present treaty
and have fixed thereto their seals.
Signed and sealed at The Hague, in duplicate, in the hall of the sessions of
the Second Peace Conference, September 18, 1907.
(L. S.) ROQUE SAENZ PENA.
(L. S.) LUIS 11. DRAGO.
(L. S.) C. RODRiGUEZ LARRETA.

(L. S.) G. TORNIELLI.
(L. S.) G. POMPILJ.
(L. S.) G. FUSINATO.

Annex B
ARRANGEMENT CONCERNING NEUTRAL PERSONS IN THE
TERRITORY OF BELLIGERENTS
SUPPLEMENTAL REPORT TO THE CONFERENCE 1
MR. PRESIDENT AND GENTLEMEN: In the meeting of September 7, after
voting without opposition the draft presented by the Second Commission on the
rights and duties of neutral States, the Conference entered upon an exami
[177] nation of the same Commission's draft relative to neutral persons in the
territory of belligerents, and it had already voted the first three articles
when on motion of his Excellency the senior delegate of Germany it decided to
recommit the project to the Commission for further study. In taking this deci
1 This report was made by the Second Commission through Colonel
of the second subcommission.

BOREL,

the reporter
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sion after the reserves made by several delegations at the time of voting on para
graph 2 of Article 65, the Conference took into account the ?bs.ervations which
his Excellency Baron MARSCHALL VON BIEIlERSTEIN at the begmmng of the meet
ing had made on the draft, and especially on the contradiction poi~ted out .between
Article 64 and paragraph 2 of Article 65 of Chapter II concermng servIces ren
dered by neutrals.
The Commission met on September 9 to review the project and was obliged
to recognize that this contradiction actually existed and that it was not possible to
preserve paragraph 2 of Article 65, as to retain it would have taken away all the
practical value from the principle of Article 64 which the Commission had intended
to lay down as a fundamental rule at the head of Chapter II. Paragraph 2 of
Article 65 might have been suppressed; but then the delegations of some coun
tries which even nowadays impose military service on aliens domiciled in their
territory would not have failed to formulate reserves with regard to Article 64,
and it is assuredly necessary to avoid as far as possible introducing into inter
national conventions any provisions which an important minority of the contract
ing parties oppose.
There remained a compromise proposition drawn up by the Belgian delega
tion, which is couched in these terms:
It (the provision of Article 64, paragraph 1) is also not applicable to
persons belonging to the army of a belligerent State by virtue of legislative
provisions exacting military service from resident foreigners who do not
satisfy the military obligations of their own countries.
After a discussion this proposal was not accepted. Independently of the
difficulties of execution which it risked provoking, it did not do away with the
objections based on principle to Article 65, paragraph 2, of the project and could
not therefore realize the aim desired by its authors.
It is indeed impossible to reconcile to-day by a single provision two systems so
diametrically opposed as those now before us. On this point the ways leading to
a general understanding have yet to be prepared, and we shall indicate presently
the recommendation that the existing situation suggests to us for this purpose.
Just now the only means of causing the contradiction indicated above to disappear
consists in eliminating at the same time the two Articles 64 and 65 which have
brought it about, and it is upon this solution that, to our great regret, we have
been obliged to decide.
But while thus omitting Chapter II by reason of the reserves made thereon,
how could we leave in the project Articles 67 and 68 which likewise evoked re
serves on the part of six or seven delegations? Such a procedure would hardly be
permissible, and rather than follow it, the Commission has preferred to give up
those two articles, especially as their importance is secondary to that of Article 66.
Finally, there remains from the whole project the last-mentioned article and
Articles 61 to 63 already voted by the Conference, and )Ve propose that you adopt
them without further seeking to add other provisions upon which it seems impos
sible to reach a general agreement at this time.
[178] If this decision is taken, it will belong to the drafting committee to see
whether the four articles, which of themselves could scarcely form a special
arrangement, should be inserted in the Regulations of 1899, or whether they might
be placed together with Article 54 of those Regulations after the provisions of the
Convention which you have already adopted on the subject of the rights and duties
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of neutral States. For the moment, we confine ourselves to sUbmitting them to
you with a new temporary numbering. Finally, we repeat for the sake of em~
phasis the recommeridation which the Commission has already asked you to
express in the sense of a proposition of Luxemburg, as follows:
The maintenance of pacific relations, more especially of the commercial
and industrial relations existing between the inhabitants of the belligerent
States and neutral States, merits particular protection on the part of the
civil and military authorities.
Mr. President and Gentlemen: It is not without regret, we must repeat,
that the Commission has concluded to cut out from this project four articles whose
elabora.tion had cost long and patient work. It is better, however, to hold to a
less result but a sure one accepted by all than to preserve texts that are contra
dictory or lacking the authority which only a general agreement can give them.
To tell the truth, the obstacle which our good-will and our efforts have vainly
sought to surmount is the fact that at the present time opinions are still too diver
gent to permit an international codification. Such a work, which we must thus
renounce to-day; remains nevertheless in our eyes highly useful and desirable.
And that is why, inspired by the sentiments expressed in the Commission by his
Excellency Mr. EYSCHEN and his Excellency Mr. NELIDow, the President of the
Conference, we take the liberty of drawing the attention of the Governments to
this very important question of neutral persons in their relations with belligerents
In spite of the unfavorable circumstances which have so appreciably diminished
the immediate result, our labors shall not have been in vain if they can bring the
Powers to attempt to establish, through arrangements concluded between them,
precise and uniform rules regulating the situation of the ressortissallts of one
State in the territory of another with respect to military burdens. By proceeding
thus, an end would be put to the uncertainty prevailing nowadays in this matter
on more than one point, disputes which might arise therefrom would be prevented,
and preparation would be made for the day when a new and more fortunate Con
ference will arrive at a general and complete understanding on the question of
neutrals in the territory of belIigerents.\Ve think it our duty to emphasize this
resume of our whole thought, and we cannot better conclude the present report
than by proposing that the Conference give formal expression to the vc£ux which
appear below.

Annex C

{l79]
DEFINITIVE PROPOSALS OF THE SECOND COMMISSION RE
SPECTING THE TREATMENT OF NEUTRAL PERSONS IN
THE TERRITORY OF BELLIGERENT PARTIES 1

1
The nationals of a State which is not taking part in the war are consid
ered as neutrals.
.
1 [These foor articles became, with a few minor changes, Articles 16 to 19 of Con
vention V.]
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2
A neutral can no longer avail himself of his neutrality:
(a) If he commits hostile acts against a. belligerent party;.
.
(b) If he commits acts in favor of a bellIgerent party, partIcula~ly If he
voluntarily enlists in the ranks of the armed force of one of the partIes.
In such a case the neutral shall not be more severely treated by the.
belliaerent State as' against whom he has abandoned his neutrality than a
ress~rtissallt of the other belligerent State could be for the same act.
3
The following acts shall not be considered as committed in favor of one
,.
of the belligerent parti~s in the sense of Article 2, letter b.'.
(a) Supplies furnIshed or loans made to one of the bellIgerent partIes,
provided that the person who furnishes the supplies or who make the loans
lives neither in the territory of the other party nor in the territory occupied
by him, and that the supplies do not come from one of these territories;
(b) Services rendered in matters of police or civil administration.
4
Railway material belonging to neutral States or to companies or private
persons, and recognizable as such, shall not be requisitioned or utilized by a
belligerent except where and to the extent that it is absolutely necessary. It
shall be sent back as soon as possible to its country of origin.
A neutral State may likewise, in case of necessity, retain and utilize to an
equal extent material of the belligerent State found in its territory.
Compensation shall be paid, by one party or the other, in proportion to
the material used, and to the period of usage.

VCEUXl
The Conference expresses the 'Va'U.'
1. That in case of war, the responsible authorities, civil as well as mili
tary, should make it their special duty to ensure and safeguard the main
tenance of pacific relations, more especially of the commercial and industrial
relations between the inhabitants of the belligerent Powers and neutral
States;
2. That the high Powers should seek to establish, through agreements
between themselns, uniform contractual regulations determining, with re
spect to military charges, the relations of each State toward foreigners resid
ing within its territory.
1 [These VirliX were adopted by the Conference without remark in the plenary session
of S~ptember 2.1. Ante, p. 164 [164-165). For their subsequent history in the General
Draftmg CommIttee, see post, p, 574 [580]. Cf. their wording in the Final Act, va'ux nos.
2 and 3, post, p. 689 [700].
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Annex D
[180]
DRAFT CONVENTION RELATIVE TO THE CREATION OF AN
INTERNATIONAL PRIZE COURT
REPORT TO TIlE CONFERENCE 1
Although the question of the establishment of an international prize jurisdic
tion had not been mentioned in the Russian program, no objection was raised
when during the second plenary meeting their Excellencies Baron :MARSCHALL
VON BIEBERSTEIN and Sir EDWARD FRY announced their intention to present pro
posals concerning the establishment of such a jurisdiction. His Excellency Mr.
HORACE PORTER cordially seconded the initiative thus taken. As the first dele
gate of Germany remarked, the proposal is intimately connected with the work of
the First Conference; and" as it relates to the pacific settlement of disputes, it
falls within the class of work assigned to the First Commission." So the Con
ference decided.
In its first meeting the First Commission had before it:
1. A proposal of the German delegation on prize jurisdiction; 2
2. A proposal of the English delegation for a draft Convention relative to a
Permanent International Court of Appeals. s
The Commission decided to divide itself into two subcommissions, of which
the second should consider the questions relating to maritime prizes. It is of the
work of this second subcommission that the present report gives an account.
In its meeting of June 23, the subcommission, seeing that it had before it two
projects which, although having the same purpose, were inspired by very different
ideas, felt that it could not accept as a basis for discussion either the German or
the British proposals without appearing at the outset to be giving the preference
to one over the other. It therefore decided that a list of questions should be
drawn up, specifying, according to these projects, the questions to be settled, in
order to give an opportunity for an exchange of views thereon. A committee
composed of his Excellency Sir EDWARD FRY and Messrs. KRIEGE and RENAULT
was directed to prepare this list of questions,4 which gave rise to an important
exchange of views in the meetings held J llly 4 and 11. The highly authoritative
representatives of the German, English and American delegations addressed the
subcommission in explanation of the principal points of the projects; and
[181] other delegates made known their personal views on the subject. The sub
1 This report was made to the First Commission by a committee composed, first, of
the members of the Burean, their Excellencies Messrs. BARBOSA and MEREY, honorary presi
dents; his Excellency Mr. LEON BOURGEOIS, president; Mr. LAMMASCH, associate president;
their Excellencies l\Iessrs. ESTEVA, POMPILJ, RANGABE, and KRIEGE, presidents, and ~Ir.
MAURA, secretary; then. as having heen designated by the second subcommission in its meet
ing of Jnly 11, his Excellency Sir EDWARD FRY (Great Britain), his Excellency Baron MAR
SCHALL VON BIEBERSTEIN (Germany), Mr. LOUIS RENAULT (France), reporter, their Excel
lencies l\lr. CHOATE (United States), Connt TORNIELLI (Italy). Mr. HAGERUP (Norway).
Marqnis DE SOVERAL (Portngal), Mr. LOEFF (Netherlands), and Mr. HAMMARSKJOLD
( Sweden). The report has been supplemented on some points to cover various observations
made in the Commission (meeting of September 10).
2 Vol. ii, First Commission, annex 88.
8 Ibid., annex 89
4 Ibid., annex 90.
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commiSSIOn, on motion of his Excellency 11r. LEON BOCRGEOIS, then referred
the two propositions for a detailed examination to a committee composed of
the members of the bureau, the three authors of the list of questions, and repre
scntativcs of States designated by the German and British delegations. It is thus
that the committee which makes the present report was constituted.
Before the committee of examination really began its work, conferences were
held by the two delegations which had taken the initiative with regard to regulating
this subject. Other delegations soon mingled in these negotiations and as a result
the committee had before it a joint proposition of the delegations of Germany, the
United States, France, and Great Britain for a convention relative to the estab
lishment of an International Prize Court.1 This proposition was discussed in the
meetings of August 12, 17 and 22, and after passing two readings and being
amended in several respects it was adopted by the Commission in the form of the
project now submitted to you. 2
\Ye have of course no idea here of attempting a treatise on the theory or his
tory of this subject; our main endeavor will be to comment as clearly as we can
on the provisions which we ask you to vote. It nevertheless appears indispensable
to preface this commentary with a few general observations.
For a very long time it has been admitted that" all prizes ought to be passed
on judicially"; and probably for quite as long a time complaints have been made
of the way in which such judgments are given. It is easy to understand why this
IS so.
The intervention of an adjudication, even that of the captor, constitutes in the
case of an enemy ship a superiority of naval \varfare over land warfare where the
acts of the military authority are followed by no judicial investigation but produce
their effect of themselves. The right of capture maintained with regard to enemy
private property on sea requires, in order that its effect be final, a confirmation by
judicial authority, and there seems to be here a concession on the part of the bel
ligerent which has perhaps not been inspired by the single consideration of self
interest. But the situation is quite different when the seizure is of a neutral
vessel. The captor then relies upon a real or a pretended violation of neutrality.
A question of fact or of law has to be settled. It concerns the subjects of coun
tries with which the belligerent continues in peaceful relations; it has its origin in
acts committed on the high seas where no State can invoke a general right of
legislation and jurisdiction. How shall this question be settled? An adjudica
tion seems in this case to be a necessity rather than a concession, as in the pre
ceding case. To whom shall the jurisdiction belong? As a matter of fact it is
assumed by the captor. For a long time there was hardly any distinction made
between neutrals and enemies; all cases of seizure were incidents of war which
could be controlled only by the authorities of the very State to which the captor
helonged. The neutral, it was said, is judged less as a neutral than as an enemy
since by his acts he has lost the benefits of neutrality and cannot claim the pro
tection of his Government. Not only is the neutral dragged before the courts of
the captor, but he is also almost always subjected to rules of proof or of pro
cedure derogatory of the common law. Rationally, as a violation of neutrality
ought no more to be presumed than a crime, the captor should play the role
[182] of claimant in order to have the seizure validated and confiscation of the
ship or cargo decreed as a consequence. Most often it is quite otherwise,
1
2

Vol. ii, First Commission, annex 91.
Ibid., am:ex 93.
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the one whose property has been seized is the claimant and has the burden of
proving the illegality of the capture.
IrcBNER seems to have been the first to have criticized s~lch a practice. He
invoked the principle of the freedom of the sea and the rule that one cannot be
judge in his own cause. To the argument that the neutral has no right, in the
premises, to the benefits of neutrality, it was easy to answer that the very question
to be decided is thus prejudged. The guaranties held out by the jurisdiction of
the captor are diminished by the circumstances that agreement does not always
prevail among nations on the rules applicable in naval warfare, that this jurisdic
tion will naturally apply the rules decreed by its own sovereign, and that these
rules will not always be in harmony with internationallaw. 1
It has doubtless been claimed that prize courts really have an international
character, and eminent magistrates have made on this subject declarations that
have been most reassuring from a theoretical standpoint. They have asserted
their independence of arbitrary orders and" their right to ignore instructions con
trary to the law of nations and to consult only that universal law to which all
civilized princes and States recognize that they are subject and to which none of
them can pretend to be superior." 2 As a matter of fact the instructions and
orders of a Government are presumed by the courts which it constitutes to con
form to the law of nations, and we find no case where a prize court has refused
to apply an order of its Government on the ground that it was contrary to the law
of nations. .
Indeed, if one goes to the bottom of things one finds that the prize courts are
really national courts passing judgments on international questions; they must
apply the laws of their country without inquiring whether these laws are in har
mony with international law or not. That does not mean that a State can regulate
its international relations by its own laws or regulations as it chooses; it is respon
sible to other s.tates for every violation of the principles of international law
whether such violation be the result of a defective legislation or jurisprudence, or
of arbitrary acts on the part of the Government or its agents.
It is not surprising that in these circumstances the decisions of prize courts
have often given rise to well-founded complaints that they applied arbitrary rules
or that they were in themselves incorrect. A magistrate is still a man, he shares
the feelings, the prejudices, and the passions of the country to which he belongs.
and this is particularly true when his country is engaged in war. Can one always
exercise the requisite restraint when balancing in the one scale the acts of officers
defending the interests of their country amid most difficult and perilous circum
stances, against acts in the other of merchants whom one is inclined to consider
as having tried to take advantage of the war to speculate and enrich themselves?
Again, individuals have frequently complained to their Government of adverse
judgments of prize courts, and when their Government was strong it would espouse
their complaints before the Government of the prize tribunals. Diplomatic claims
have resulted, some of which have been adjusted directly and others have given
rise to disputes settled sometimes by arbitration.
[183] How correct this state of affairs?
GALIANI advocated a plan that is very simple in appearance. If the nation
ality of the captured ship is hostile, the jurisdiction of the captor is naturally
1
2

Hiibner, De la saisie des bGtimells Mlltres, vol. ii, p. 21 (The Hague, 1759).
Sir James Mackintosh.
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competent; but if its neutral character is admitted, the jurisdiction of the cap
tured should decide the case. Such a system had scarcely any chance of success.
In the first place, the jurisdiction of the neutral would offer no more guarantees
of impartiality than the jurisdiction of the belligerent. Besides, the nationality
itself of the vessel might be in dispute. Who would then be the judge?
The Institute of International Law has studied the question for a long time.
In 1875, at the session held at The Hague, it appointed a committee to study a
project for the organization of an international prize tribunal; but it was not until
1887 that it adopted its international regulations on maritime prizes. So far as
jurisdiction is concerned, the principle laid down was that ., the organization of
prize tribunals of first instance remains regulated by the legislation of each State" ;
the essential provision being as follows: "At the beginning of every war each
belligerent party establishes an international court of appeal for maritime prizes.
Each of these tribunals is constituted as follows: The belligerent State shall itself
name the president and one of the members. It shall also designate three neutral
States each of which shall choose one of the three other members."
Compared with the project which we submit to you, that project may appear
timid. It was nevertheless thought quite venturesome by many, and its authors
who in recent years have touched on the matter have remarked that their project
met with no favor among the Governments. One of the most authoritative, after
having pointed out the principal objections that might be advanced, concluded:
" However ideal it may seem at first sight, the international prize tribunal appears
to us to be something that cannot be realized. In any case Great Britain is not
ready to agree to its creation. English authors do not discuss it ; they do not even
_
mention it." 1
Therefore, in this matter Governments have realized what writers have not
dared to hope for, and it is proper to render homage to the initiative taken by
Germany and Great Britain. They have resolutely renonnced ancient errors and
have proposed the institution of an International Prize Tribunal. To be sure,
they would not organize it in the same way, their ideas differ on several important
points; and at the outset an agreement seemed quite difficnlt, we may say almost
impossible, to some of us. Nevertheless, thanks to genuine good-will and to a
keen desire for an agreement, a single project has resulted from these divergent
proposals. It would be a vain task to seek the origin of each of the rules of this
project in one or other of the original propositions. Those propositions have
totally disappeared, to be welded into a single work which alone is now to be con
sidered and which is a great honor for those who first negotiated for an agreement.
May we be allowed to remark on the beneficent influence of this environment?
How many years of diplomatic negotiations would have been necessary to arrive
at an agreement upon so . difficult a subject when starting from positions so op
posed! The Conference has changed years into weeks, thal1ks to the inti
[184] macy which it begets among men and among ideas as well, and to the
sentiment of justice that it tends to make predominant over particular
interests.
1 Le droit de la gllcrre maritime d'apri:s les doctrines anglaises cOlltemporailles, by
Charles Dupuis, sec. 289. Paris, 1899. A highly esteemed German author, after having
mentiuned the work of the Institute of International Law, added: "Eille A ussicht auf
Verwirklichwzg bieten aber diese wzd fruhere auf dasselbe Z iel ge,oiclltetc Bestrebungen fiir
absehbarc Zeit nicht." Perels, Das illtemationale offentliche Seerecht der Gcgenwart, 2nd
ed., 1903, p. 302.
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The project which we submit to your approval is certainly imperfect in spite
of our prolonged efforts. Nevertheless, we feel that it constitutes a considerable
progress of the idea of justice in international relations and that it does honor to a
Peace Conference. A superficial view may cause one to say that organizing a
prize jurisdiction is working solely with regard to war. Let us say emphatically
that it is also distinctly a work of peace, introducing law into a subject hitherto
left to arbitrariness and violence. If there are disputes in which the traditional
reserves respecting vital interests and national honor especially arise, it is when
there are disputes on the correctness of decisions of prize tribunals, which examine
into the validity of captures effected by officers of the navy and into the legality
of the enactments in virtue of which the prizes have been taken. \Ve are con
vinced that. if unfortunately a naval war takes place, not only will the private
interests that have hitherto been left without effective protection find assist
ance in the new jurisdiction, but that the very existence of this jurisdiction will
have a restraining influence on Governments and courts by rendering them more
careful to respect the principles of international law and equity. \Ve also think
that many of the diplomatic difficulties of a nature sometimes to bring about con
flict, as has been the case in the past, will be thus swept away and that peace will
have a greater chance to prevail between belligerents and neutrals. Finally, we
think that it is not a matter of indifference, for the orderly development of inter
national relations, to have created this first permanent judicial organism, which,
in a limited but singularly important field, provides for the needs of the com
munity of States. Could this community bring its conscience more and more to
think of its duties as well as of its rights, international relations will gain the
security needful for them.
Let us now examine the project itself.
The title" International Prize Court" has been finally accepted to replace that
of " High International Prize Court," which was found in the German proposal,
and that of " Permanent International Court of Appeal" which appeared in the
British proposal. The title which we ask you to adopt is of itself very simple, it
well shows the character of the new institution and does away with the objections
that the two other names might provoke.
The project is divided into four parts:
I. General provisions;
II. Constitution of the International Prize Court;
III. Procedure in the International Prize Court;
IV. Final provisions.
PART

1.- General provisions

The purpose of this part is to determine the extent of the jurisdiction of the
International Court and its powers.
[185] The general principle is that every case of prize shall be decided by a prize
court, whether neutral or enemy property is involved, either ship or cargo.
The Convention applies only when an international interest is involved. To be
sure, in most countries the prize tribunals deal only with matters concerning
enemies or neutrals; it may, however, happen that in certain countries such an
act on the part of a subject as trading with an enemy is brought before a prize
tribunal, whilst in others it would be dealt with in the criminal courts. This
matters little from the point of view which we here take. The relations between
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a belligerent and its nationals are entirely foreign to the present Convention, and
this is implicitly affirmed by the following text.
ARTICLE

1

The validity of the capture of a merchant ship or its cargo is decided before a prize
court in accordance with the present Convention· when neutral or enemy property is involved.

It has sometimes been asked whether we might not have only an international
prize jurisdiction, and an affirmative opinion thereon was expressed even in our
Commission. The authors of this project, however, have thought that in this
way matters would be complicated without any appreciable advantage. The inter
national jurisdiction might be weighed down with affairs of little importance
which could be settled more simply and quickly in a national jurisdiction. vVe
therefore did not touch on national prize courts, \vhich will continue as in the past
to function according to their organization and procedure. The Convention does
not disturb the various countries in their usage.
If the national prize tribunals remain competent, we can only say that they
decide ill the first instance, for it may be true that they also decide on appeal and
that the International Court intervenes only afterwards. This is why the ex
pression "court of appeal" could not be applied to the latter. Every country
then continues to organize its prize judiciary and hearings as it chooses; it is
when these have reached a final decision that the international appeal may be
. taken. \Ve shall see farther on (Article 6) that precautions have been taken to
prevent this latitude left to the belligerent captor from leading to interminable
delays.
The legislation of every country which in the exercise of its sovereignty pre
scribes the organization of its own prize jurisdiction is likewise competent to
decide whether the judgments there rendered are to be executed or not. It can
therefore leave the definitive judgment to receive its execution in spite of the
appeal, or, on the contrary, it may permit the appeal made to the International
Court to act in bar thereof.
The only rule imposed by the Convention with respect to the national courts
is that their judgments must be pronounced in public or notified to parties con
cerned who are neutrals or enemies. This is indispensable in order that the
parties may receive due notice and in order that the period within which they
may appear before the International Court may begin to run against them.
ARTICLE 2
Jurisdiction in matters of prize is exercised in the first instance by the prize courts
of the belligerent captor.
The judgments of these courts are pronounced in public or are officialIy notified to
parties concerned who are neutrals or enemies.

[186] In what cases may the judgments of the national courts be brought before
the International Court?
A fundamental distinction is necessary.
1. vVhen the judgment of the national court affects the property of a neutral
Power or individual there is always a right of appeal. Clearly it is for neutrals
especially that the establishment of an international jurisdiction can be considered
necessary.
Here the neutral Power is concerned to the same extent as the owner who
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sees his rights infringed by the judgment of a prize court. The case where a
neutral State might desire to proceed in virtue of its right of sovereignty is dealt
with farther on (Article 4, section 1).
2. \Vhen the judgment of the national court affects eHemy property there is
only an appeal in three special cases.
The first case is that of enemy cargo on board a neutral ship. It concerns
for instance the respect to be shown f.or the principle "the neutral flag covers
enemy's goods" in the Declaration of Paris, and it is not only the enemy whose
goods are on the neutral ship \vho has an interest in this regard but also the neu
tral himself.
The second case is where an enemy ship has been captured in neutral terri
torial waters. The right which is in this case first ignored is the right of the
neutral Power; if that Power has made the capture the subject of a diplomatic
claim, this claim must be allowed to follow its normal course. The question will
be settled directly between the neutral State and the belligerent State to which the
captor belongs. But it is possible that the neutral Government may not care to
intervene diplomatically. It can leave the national tribunal to decide and if not
satisfied with the judgment it may appear before the International Court as pro
yided in Article 4, section 1; this is not a case in which the enemy individual is
permitted to prosecute an appeal before the International Coure
Finally, an appeal to the International Court is allowed when the enemy
individual alleges that the capture has been effected in violation of a provision
of a Convention in force between the belligerent Powers. The International
_ Court is therefore thus called upon to ensure respect for an international engage
ment, and this is quite natural. It is proposed to go a little further. Suppose
the belligerent captor had issued certain legal enactments, and that the individual
alleges that the tribunal has misconstrued these very enactments in deciding
against him. In this case there would be a special injury for which he might
ask redress from the International Court. It results from this restricted enumera
tion that an appeal could take place on the basis of a judicial decision affecting
enemy property only if it could be alleged that there had been violated either a
conventional rule in force between the two belligerents or an enactment issued
by the belligerent captor. The allegation of a violation of a rule of customary
hw or of a general principle of the law of nations would not suffice. The inter
ests of enemies are not safeguarded to the same degree as the interests of neu
trals.
In the cases in which the appeal is allowed. it may be based on fact or law.
Has or has not a ship been captured in the territorial waters of a neutral State?
What is its nationality? Has it attempted to violate a blockade? and so forth
indefinitely.
ARTICLE 3
[187]
The judgments of national prize courts may be brought before the International
Prize Court
(1) \\Then the judgment of the national prize courts affects the property of a neutral
Power or individual;
(2) When the judgment affects enemy property and relates to:
(a) Cargo on board a neutral ship;
(b) An enemy ship captured in the territorial waters of a neutral Power, when that
Power has not made the capture the subject of a diplomatic claim;
1

[Cf. Article 4, section 2.]
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(c) A claim based upon the allegation that the seizure has been effected in violation,
either of the provisions of a conyention in force between the belligerent Powers, or of an
enactment issued by the belligerent captor.
The appeal against the judgment of the national court can be based on the ground
that the judgment was wrong either in fact or in law.

In cases where an appeal is admissible, by whom may it be brought?
1. It may be brought by a neutral Power under a variety of circumstances.
Naturally this Power can act when it alleges that the judgment of the national
tribunals injuriously affects its property; it is then like a neutral individual whose
property has been injuriously affected. But besides, a neutral Power may act to
def end the interests of its nationals or its own sovereign interests. It is well to
lay stress on this. One of the points of difference between the German and
British proposals was precisely whether States alone or individuals also should
have the right of appeal. For several reasons, especially in order to better safe
guard the interests of individuals who might suffer through the negligence or
undue reserve on the part of a neutral Government, and also in order to relieve
as much as possible neutral foreign offices from irksome business, the appeal
was opened to individuals. But while allowing this solution, \ve have had to
bear in mind that in certain cases a neutral Government might judge it necessary
either itself to defend the interests of its nationals before the Court or, on the
other hand, to forbid them access to this Court. The public interest must out
weigh private interests; any difficulty that may arise on this score between a
Government and its nationals is a purely domestic one; it does not at all concern
the International Court.
There is another case in which a neutral Power may intervene to safeguard
its sovereignty. This is ~vhen it is alleged that the capture of an enemy ship has
taken place in its own territorial waters. In such circumstances the neutral
Power may choose between two procedures. It may select the diplomatic channel
and address itself directly to the Government of the captor in order to obtain
satisfaction; or it may leave the owner of the captured ship, if the legislation
of the captor permits, to take his complaint of the irregularity of the seizure be
fore the national tribunals, and then, if in spite of his so doing the irregu
l188] larity is not admitted, it may take the matter to the International Court.
The statement of the cases in which a neutral Power may appear before
the International Court is to be understood as restrictive.
2. A neutral individual may in principle always appeal when the judgment
of the national tribunals injuriously affects his property. It is to be borne in
mind, however, that, as has been explained above, the Power to \vhich he belongs
has the right, either to forbid him access to the Court, or itself to act there in
his stead and place. Precaution has been taken to permit a neutral Power to
make use of the option thus reserved to iU
3. Finally the right to appeal has been recognized in behalf of an individual
subject or citizen of an enemy Power, though not in all cases, when the judgment
of the national courts concerns enemy property.2 The case of a vessel captured
in neutral waters is excepted; in which case the Power whose neutrality has thus
been violated alone has the right to appeal to the International Court.
The cases where an appeal is admissible and the persons qualified to bring it
1
2

See Article 29, paragraph 3.
Cf. Article 3, section 2.
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have just been indicated. \Vhen an appeal has actually been brought, the Inter
national Court alone is competent to pass on the question whether this appeal is
or is not to be received. It does not seem necessary to say this expressly; the
principle being that a tribunal is naturally the judge of its own competence, as
is recognized in the Hague Convention of July 29, 1899, for the pacific settle
ment of international disputes (Article 48). If, in Article 29, paragraph 1, our
project provides that the national court in which a notice of appeal has been en
tered is to transmit the record of the case to the International Bureau without
cOllsiderillg the question whether the appeal 'Was entered in due time, it is because
otherwise, as we are there dealing with a mere physical certification, that court
might do so and come to the conclusion that it is useless to transmit the record of
a case definitely settled. It cannot be concluded from such a provision that the
court might in other cases have a power of decision which should not belong to
it. It should always transmit the record, since the International Court is the
sole' judge of what is to be done with the case. Such is the explanation given
by the reporter to the First Commission 1 in response to a request for explanation
from his Excellency Mr. ASSER. This explanation met with no objection and it
does not appear necessary to make any addition to the text.
ARTICLE 4
An appeal may be brought:
(1) By a neutral Power, if the judgment of the national tribunals injuriously affects
its property or the property of its nationals (Article 3, No. 1), or if the capture of an
enemy vessel is alleged to have taken place in the territorial waters of that Power (Article
3, No.2 b);
(2) By a neutral individual, if the judgment of the national court injuriously affects
his property (Article 3, No. 1), subject, however, to the reservation that the Power to
which he belongs may forbid him to bring the case before the Court, or may itself undertake
the proceedings in his place;
(3) By an individual subject or citizen of an enemy Power, if the judgment of the
national court injuriously affects his property in the cases referred to in Article 3, No.2,
except that mentioned in paragraph b.

[189] It has been observed that the owners of a ship or cargo are not the only per
sons that may suffer damage by a capture. Rights may have been granted
over a ship or its cargo, rights of mortgage or other similar ones, of such a kind
that the real parties in interest will not always be the owners. Is it not necessary
to open to them likewise this international appeal? The affirmative has been
accepted without difficulty. The only condition is that the persons in question
shall haye taken part in the proceedings before the national court. If, therefore,
according to the legislation of a country, the owners in the strict sense of the
term are alone allowed to appear in a prize case, they alone will be able to appeal
against the judgment given. The other persons in interest, underwriters, bailees,
etc., although injured by the judgment. could not attack it before the International
Court. A neutral Power is the only party that can appeal directly against a judg
ment when it has not appeared in the proceedings wherein this judgment has
been rendered.
The interested persons of whom we have just spoken can sue only on the
same conditions as those from whom they derive their rights. Thus, such a per
son, if a neutral, can be prevented from acting by his own State, as has been
1

Meeting of September 10.
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explained aboYe. 1 But he could not be excluded by the Power of which the
owner from whom he has derived his rights is a national. This Power, \..-hose
national might have only a small interest in the prize case, might perhaps, for
political reasons, surrender too cheaply the case of the true party in interest.
Let us suppose the case of two persons who derive their rights from and
are entitled to represent the same owner, and who are of different nationality.
For example, the same ship has been insured by two companies located in neu
tral countries, in Belgium and in Switzerland. On the one hand, it is not neces
sary that the two insurers combine to bring the appeal, each being able to do so
to the extent of its interest. On the other hand, a neutral Government can pre
vent an appeal on the part of its own nationals only. If one of the insurers is
'prevented by his Government from proceeding, the other may bring the appeal
to safeguard his o\vn personal interest, unless his own Government prnents him.
These explanations given by the reporter to the Commission in the meeting of
September 10 met with no objection. They were called forth by observations
of their Excellencies Messrs. ASSER and DEERN .\ERT, and are in explanation of
the addition of the second sentence to the first paragraph of Article 5.
It matters little whether ,ve are dealing with persons deriving their interest
and title from an individual or from a neutral Power, from the moment that the
property of the latter is the subject of the decision.
ARTICLE

5

An appeal may also be brought on the same conditions as in the preceding article, by
persons belonging either to neutral States or to the enemy, deriving their rights from and
entitled to represent an individl1al qualified to appeal, and who have taken part in the pro
ceedings before the national court. Persons so entitled may appeal separately to the extent
of their interest.
The same rule applies in the case of persons belonging either to neutral States or to the
enemy who derive their rights from and are entitled to represent a neutral Power whose
property was the subject of the decision.

The national prize courts should decide in the first instance and \ve have
to leave them to function according to their own rules. This is what
has been clearly laid down in Article 2. Nevertheless, it was necessary to recon
cile this principle with the necessity of preventing a prize case from lasting
[190 J indefinitely. This result has been obtained by means of two distinct rules.
1. Cases within the jurisdiction of the International Court cannot be dealt
\..-ith by the national tribunals in more than two instances. It is for the legisla
tion of the belligerent captor to decide, on the one hand, whether there shall be
one or two instances, and, on the other, in case there may be two, whether both
must be taken or whether the appeal will be permitted from the judgment in the
first instance. Opinions on this point may differ.
2. The limitation to two instances was not sufficient to avoid the risk of
cases lasting too long. Even with only one trial the case micrht remain unde
cide~ for a? indefinite time. So it was proposed to rule, alth~ugh in principle
the mternatlOnal appeal presupposes a final judgment against which it is brought,
that the case may be carried direct to the International Court if a final judgment
has not been rendered by the national courts within two years from the date
of capture. This can be done whether there has been no judgment at all or
desir~d

1

See Article 4, section 2.
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whether after a judgment in the first instance the appeal court has not come to
a decision within the prescribed period.
The period of two years has been chosen because it is necessary to take into
account the very different circumstances in which a prize case may be brought
before a court and which may lead to delay. Nevertheless, it is to be hoped that
prize courts will use "due diligence" and try to do justice in the shortest time
possible.
ARTICLE

6

\Vhen, in accordance with the above Article 3, the International Court has jurisdiction,
the national courts cannot deal with a case in more than two instances. The municipal
law of the belligerent captor shall decide whether the case may be brought before the
International Court after judgment has been gi\"ell in first instance or only after an appeal.
If the national courts fail to give final judgment within two years froll! the date of
capture, the case may be carried direct to the International Court.

\Vhat rules of law shall the new prize court apply?
This is a question of the greatest importance, the delicacy and gravity of
which cannot be overlooked. It has often claimed the attention of those who
have given thought to the establishment of an international jurisdiction on the
subject we are considering.
"
If the law of maritime warfare were codified, it would be easy to say that
the International Prize Court, like the national courts, should apply international
law. It would be a regular function of the International Court to revise the
decisions of the national courts which had wrongly applied or interpreted inter
national law. International courts and national courts would decide in accord
ance with the same rules, which it would be supposed ought merely to be inter
preted more authoritatively and impartially by the former courts than by the
latter. But this is far from being the case. Upon many points, of which some
are of great importance, the law of maritime warfare is still uncertain, and
each State formulates it in accordance with its own ideas and interests. In spite
of the efforts made at the present Conference to diminish these uncertainties,
one cannot help realizing that many will continue to exist. Hence there
[191] arises a serious difficulty.
It goes without saying that where there are rules established by treaty,
whether they are general or are at least common to the States concerned in the
capture (the captor State and the State to which the vessel or cargo seized be
longs), the International Court will have to con form to these rules. Even in the
absence of a formal treaty, there may be a recognized customary rule which
passes as a tacit expression of the will of States. But what will happen if posi
tive law, written or customary, is silent? The solution dictated by the strict
principles of legal reasoning does not appear doubtful. Wherever the positive
law has not expressed itself, each belligerent has a right to make his own regula
tions, and it cannot be said that they are contrary to a law which does not exist.
In this case, how could the decision of a national prize court be revised when it
has merely applied in a regular manner the law of its country, which law is not
contrary to any principle of international law? The conclusion wou!d therefore
be that in default of an international rule firmly established, international adjudi
cation shall apply the law of the captor.
.
Of course it is easy to offer the objection that in this way \ve should have a
law which is very changeable, often very arbitrary and even conflicting, certain
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belligerents using to an excess the latitude left by positive law. This would be
a reason for hastening codification of the latter in order to remove the deficiencies
and uncertainties which are complained of and which bring about the difficult
situation just pointed out.
However, after mature reflection, we believe that we ought to propose to
you a solution, bold to be sure, but calculated considerably to improve the prac
tice of international law. "If no generally recognized rule exists, the Court
shall give judgment in accordance '<.('ith the general prillciples of justice alld
equity." It is thus called upon to create the law and to take into account other
principles than those to which the national prize court whose jUdgment is ap
pealed from was required to conform. \Ye are confident that the judges chosen
by the Powers will be equal to the high mission thus entrusted to them, and that
they will execute it with moderation and firmness. They will point practice in
the direction of justice without upsetting it. A fear of their just decisions may
mean the exercise of more \'iisdom by belligerents and national julges, may lead
them to make a more serious and conscientious investigation, and thus prevent
the adoption of regulations and the rendering of decisions which are too arbi
trary. The judges of the International Court \\"ill not be obliged to give two
judgments contrary to each other by applying successively to two neutral vessels
seized under the same conditions different regulations established by the two
belligerents. To sum up, the situation created for the new Prize Court will
greatly resemble the condition which long existed in the courts of countries where
the laws, chiefly customary, were still rudimentary. These courts made law at
the same time that they applied it, and their decisions constituted precedents,
which became an important source of law. The essential thing is to have judges
who inspire perfect confidence. If we were to wait until the system of interna
tional law is complete, before having judges to apply it, the event would be a
prospective one which even the youngest of us could hardly expect to see. A
scientific society, such as the Institute of International Law, was able, by devoting
twelve years to the work, to prepare a set of international regulations on mari
time prizes in which the organization and the procedure of the International
Court hold only a limited place. The community of civilized nations is more
difficult to set in movement than an association of jurisconsults; it must be influ
enced by other considerations or even other prejudices, the reconcilement of
which is not so easy as that of legal opinions. Let us therefore agree that
[192] a court composed of eminent judges shall be entrusted with the task of
supplying the deficiencies of positive law until the codification of interna
tionallaw regularly pursued by the Governments shall simplify their task.
The ideas which have just been set forth will be applicable to questions re
lating to the order and mode of proof. In most countries arbitrary rules exist
regarding the order of proof. To use a technical expression, upon whom does
the burden of proof rest? To be logical, one would have to say that it is the
captor's place to prove the legality of the seizure that he has made. This is
especially true when a violation of neutrality is charged against a neutral vessel.
Such a violation should not be presumed. And yet the captured party is fre
quently required to plead the nullity of the capture, and consequently its illegality,
so that in case of doubt it is he who, as plaintiff, loses the suit. This is not equi
table and will not be imposed in the International Court.
What "has just been said respecting the order of proof also applies to the·
mode of proof, regarding which more or less arbitrary rules exist. How shall
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nationality, ownership, and domicile be proved? Is it to be only by means of the
ship's papers, or also by means of documents produced elsewhere? \Ve intend
to leave the Court full power to decide.
Finally, in the same spirit of broad equity, the Court is authorized to dis
regard failure to comply with the procedure laid down in the enactments of the
belligerent captor, when it is of opinion that the consequences of complying
therewith are unreasonable. For instance, there may be provisions in the law
which are too strict with regard to the time allowed for taking an appeal or which
enable a relinquishment of the claim to be too easily presumed, etc.
There is a case in which the International Court necessarily applies simply
the law of the captor, namely, the case in which the appeal is grounded on the
fact that the national court has not observed a legal provision enacted by the
belligerent captor. This is one of the cases in which a national of the enemy is
allowed to appeal. 1
Article 7, which has thus been commented upon, is an obvious proof of the
sentiment of justice which animates the authors of the project, as weIl as of the
confidence which they repose in the successful operation of the institution to be
created.
ARTICLE

7

If the question of law to be decided is covered by a treaty in force between the
belIigerent captor and a Power which is itself or whose subject or citizen is a party to the
proceedings, the Court is governed by the provisions of the said treaty.
In the absence of stich provisions, the Court shaH apply the rules of international law.
If no generally recognized rule exists, the Court shaH give judgment in accordance with the
general principles of justice and equity.
The above provisions apply to questions relatir:g to the order and mode of proof.
If. in accordance with Article 3, No.2 c, the ground of appeal is the violation of an
enactment issued by the belligerent captor, the Court wiH enforce such enactment.
Tile Court may disregard failure to comply with the procedure laid down in the enact
ments of the belligerent captor, when it is of opinion that the consequences of complying
therewith are unj ust and inequitable.

What judgments may the Court render?
Three hypotheses are to be provided for.
[193] The Court affirms the judgment of the national court and, consequently,
pronounces the capture of the vessel or cargo to be valid. The vessel or
cargo is then disposed of in accordance with the laws of the belligerent captor,
which are the only ones applicable in this case.
The Court pronounces the capture to be null, and, consequently, orders resti
tution of the vessel or cargo found to have been unjustifiably seized. It m3.Y
happen that such restitution will be sufficient to satisfy the demands of justice..
It may also happen that it will not be sufficient, because an unjust injnry has been
caused and ought to be made good. This will depend on the circumstances, which
may be greatly varied. The captain of the captured vessel may have been free
from reproach, or he may have given rise to suspicions through his own fault;
and it matters not if he justifies his conduct in the end, he will have to bear the
injurious consequences of his act. The Court will judge. If the vessel or the
cargo has been sold or destroyed, as may happen in many cases, especially if the
final judgment of the national court has been executed without regard to the non
1

Article 3, No.2 c, ill fine.
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suspensory appeal, as was said above, the Court shall determine the compensa
tion to be given on this account to the owner or those deriving interest through
him.
The same award of the Court may contain decisions of both kinds, validating,
for instance, the capture of the vessel and annulling the seizure of the cargo in
whole or in part.
Finally, we may suppose that the capture had been pronounced null by the
national court. In this case we can imagine an appeal being made only because
the party obtaining this award had asked damages which were not allowed him
or which were allowed him only to an extent deemed by him insufficient. He
prays the Court for a judgment allowing him damages, and the Court is com
petent only on this point. A captor who has lost his suit before the national
courts of his country can obviously not appeal to the international jurisdiction.
ARTICLE

8

If the Court pronounces the capture of the vessel or cargo to be valid, it shall be dis
posed of in accordance with the laws of the belligerent captor.
If it pronounces the capture to be null, the Court shall order restitution of the vessel or
cargo, and shall fix, if there is occasion, the amount of the damages. If the vessel or cargo
have been sold or destroyed, the Court shall determine the compensation. to be given to the
owner on this account.
I f the national court pronounced the capture to be null, the Court can only be asked to
decide as to the damages.
.

It goes without saying that the contracting Powers accept in advance the de
cisions which the International Court may render. And we have thought that
we should repeat the formula given in the Convention of July 29, 1899, with
respect to arbitral awards.
ARTICLE

9

The signatory Powers undertake to submit in good faith to the decisions of the Inter
national Prize Court and to carry them out with the least possible delay.
PART

II.- Constitution of the International Prize Court

The Court is composed of judges and deputy judges. \Vhen the latter
actually take the place of judges they have all their powers and enjoy the same
advantages.
[194] These magistrates are appointed by the contracting Powers in the propor
tion which will be indicated further on. It has not been thought possible
to suggest to the Powers the classes from which they ought to select the men, who
will have, as has been seen above, a very difficult task to perform, and who ought
to present the most positive proofs of learning and independence. VVe have em
ployed only a very general form, which is suggested by Article 23, paragraph 1,
of the Convention of July 29, 1899.·
It is desirable that this appointment be not delayed. This is why we have
fixed a period within which it must be made. The beginning of this period is
defined by the special provision of Article 52, regarding ratification. As the Con
vention is to take effect six months after ratification, there seems to be a slight
contradiction in requiring within the same period an appointment which will be
made in execution of the Convention. This is only a precautionary measure that
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is indispensable to permit of the Convention actually becoming effective on the
expiration of the time prescribed.
ARTICLE

10

The International Prize Court is composed of judges and deputy judges, who will be
appointed by the signatory Powers, and must all be jurists of known proficiency in questions
Qf international maritime law, and of the highest moral reputation.
The appointment of these judges and deputy judges shall be made within six months
after the ratification of the present Convention.

The appointment is made for a period of six years. This means that they
cannot be arbitrarily relieved of their offices - a guarantee necessary to their
independence.
Their appointment can be renewed.
The term of each judge shall be reckoned from the date when his appoint~
ment is notified to the Administrative Council established by the Convention of
July 29, 1899; this Council represents in a manner the whole of the signatory
Powers.
If it is necessary to fill a vacancy by reason of the death or resignation of a
judge, the same method of appointment shall be followed. The new judge is
appointed for a term of six years, not for the remainder of the term of his
predecessor. The personnel of the Court will not be changed suddenly, but only
gradually.
ARTICLE

11

The judges and deputy judges are appointed for a period of six years, reckoned from
the date on which their appointment shall have been notified to the Administrative Council
established by the Convention of July 29, 1899. Their appointments can be renewed.
Should one of the judges or deputy judges die or resign, the same procedure is followed
for filling the vacancy as was followed" for appointing him. In this case, the appointment is
made for a fresh period of six years.

The judges are naturally all equal in rank. It is necessary, however, as in
every judicial body, to establish an order of precedence and this should be free
from any hierarchical idea. It is seniority in office which determines the rank,
and we have already seen (Article 11, paragraph 1) what determines seniority;
when length of service is equal, it is age that determines. \Ve need
[195] only remark that for judges who merely sit by rota (Article 15, para
graph 2), it is the date on which they enter upon their duties which should
be taken into consideration, that is to say, the 1st of January of the year in which
they are actually entitled to sit.
As has already been said, the deputy judges when acting are assimilated to the
judges. Naturally, however, they rank after them.
ARTICLE

12

The judges of the International Prize Court are all equal in rank and have precedence
according to the date of the notification of their appointment (Article 11, paragraph 1), and
if they sit by rota (Article 15, paragraph 2), according to the date on which they entered upon
their duties. ,Vhen the date is the same the senior in age takes precedence.
The deputy judges when acting are assimilated to the judges. They rank, however, after
them.

It has been thought that it would be proper to grant to the magistrates of

194

PLE~ARY

CONFERENCE

the International Court the immunities granted by the Convention of July 29,
1899 to the members of a tribunal of arbitration, under the same conditions, in
the ~erformance of their duties and when outside their own country.
It was also desired that the character of their mission should be the subject
of a declaration in due form by themselves before taking their seats. It has been
thought that the Administrative Council, to which notification of their appoint
ments is to be made, is competent to receive this declaration, which is to be made
in the form of an oath or a solemn promise. As we are making rules for States
having the most varied social and religious conditions, we have chosen a general
formula susceptible of being adapted to individual convictions.
ARTICLE

13

The judges enjoy d.iplomatic privileges and immunities 1\l the performance of their
duties and when outside their own country.
Before taking their seats the judges must swear, or make a solemn promise before the
Administrative Council, to discharge their duties impartially and conscientiously.

All that precedes has only a secondary importance and cannot cause any
difficulties. \Ve now come to the most delicate questions relating to the compo
sition of the Court itself.
How many judges shall there be?
\Ve have thought it necessary to constitute a true court and not a judicial
assembly. For this, the number of fifteen judges has been taken as a maximum.
It would have been too much to require that there should always be fifteen judges
present and actually sitting. Various causes may prevent a judge from sitting.
Nine judges shall constitute a quorum.
ARTICLE

14

The Court is composed of fifteen judges; nine judges constitute a quorum.
A judge who is absent or prevented from sitting is replaced by the deputy judge.

[196] Since there would be only fifteen judges and as there are forty-six States,
every State cannot be given the right to appoint a judge under the same
conditions. Here it is that we run squarely against great obstacles and natural
susceptibilities. To avoid embarrassment we may of course conceive of various
combinations having the merit of being very ingenious, but they have also the
defect of not being acceptable to States whose concurrence is indispensable in
founding the new institution. It is requisite that the States which consider
themselves treated less favorably in the allotment of the judges should under
stand that the Powers that are to have the advantage in the designation of judges
are actually those which are making the greatest sacrifice in cooperating to insti
tute an international jurisdiction. They are those which will most often be
belligerents, and are therefore those which are consenting that the decrees of
their prize courts shall be revised by the International Court and that the latter
shall in this way be called upon to pass on the conduct of their naval officers.
Will not the commercial interests of a small neutral State be more effectively
safeguarded by the working of the new Court than if that State had to rely
entirely on the impartiality of the prize court of the captor, or on the result of
a diplomatic claim? The reply is not doubtful. The different legal systems will
be represented in the Court and it will not be possible to say that this or that
political influence will preponderate. Moreover, it is to be presumed that the
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judges chosen will, with the sole aim of doing strict justice to all, rid themselves,
of any narrow national attitude; they would destroy their usefulness if it were
otherwise.
If it is remarked that war is made not only by the great Powers, that it may
be made by a Power less favored than they with respect to the allotment of the
members of the Court, it is proper to reply that the case has been provided for
and the essential right of every State in this matter has been safeguarded, viz,.
that of not seeing the judgments of its prize courts invalidated by a court in which
it is not represented. According to Article 16, a belligerent Power may always
ask that the judge or deputy judge appointed by it should take part in the settle
ment of all cases arising from the war. Therein lies a guarantee the importance
of which should not be underestimated.
After these general considerations, let us briefly describe the plan which the
First Commission proposes to you.
AlI the Powers appoint magistrates of the International Court, but these
magistrates are not summoned to sit in the same way. Eight Powers seem to
have a preponderating interest through their navies, the tonnage of their mer
chant marine, or the importance of their maritime trade, to such an extent that"
by reason of a combination of these several factors, the jurisdiction of an inter
national court is of most especial concern to them and their subjects, whether
they are neutrals or belligerents. The judges appointed by these Powers are
therefore always summoned to sit. It is not without interest to note that if these
eight Powers are here on the same footing, they are, nevertheless, far from equal.
in the matter of war-ships and merchant vessels; there is no need to cite examples.
For the other Powers, there is a rotation regulated by a table which wiII be
annexed to the Convention, and which indicates, year by year, the judges and
their respective deputy jUdges. The judge of one Power will sit during
[197] the first three years, the judge of another the last two years. The en
deavor has been made to make an acceptable classification while taking into
account the different factors to be dealt with. That the division may be criticized
on this or that point, is possible, and criticism has already been voiced with
ability and eloquence. It is impossible to enter into the discussion of each par
ticular case. It is not astonishing that inequalities may be found among States:
placed in the same category; still greater inequalities, if possible, exist among
States which have a permanent judge, as has been said before.
Two observations ought to be added. A Power which has, for instance, the
right to have a judge sitting the three first years and a deputy judge for the other
three years, will have the power to designate the same person to fill these two
positions. It is welI to mention this because at first sight it might seem a little
strange that after having been judge, one should be a deputy judge. But we are
here referring to duties entirely distinct, whose successive discharge by the same
.
person is quite natmal.
Furthermore, a Po\"er is by no means bound to select a judge of its own
nationality. For the Permanent Court of Arbitration instituted by the Conven
tion of July 29, 1899, some Powers have already placed on their lists the names
of jmists who are not their subjects. Nothing therefore would prevent several
Powers fro111 designating the same person as judge. For instance, State A hav
ing the right to a judge for the first year, State D to a judge for the second year,
and State C to a judge for the third year, these three States may choose the
same person, who will consequently sit three years under different titles.
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ARTICLE

15

The judges appointed by the following signatory Powers: Germany, the United States
of America, Austria-Hungary, France, Great Britain, Italy, Japan, and Russia, are always
summoned to sit.
The judges and deputy judges appointed by the other Powers sit by rota as shown in
the table annexed to the present Convention; their duties may be performed success.ive1y by
the same person. The same judge may be appointed by several of the said Powers.

We have already spoken of the right reserved to a belligerent Power which
would have, according to the rota, no judge or deputy judge sitting in the Court.
The exercise of this right should not have the consequence of increasing the
number of the judges, which cannot exceed fifteen; especially as there may also
be two naval officers acting as assessors (Article 18). One of the judges sitting
by rota must withdraw; this judge will be chosen by lot. Obviously this rule
should not be applied to the judge appointed by the other belligerent.
According to the project, one of the judges entitled to sit according to the
rota should withdraw after the drawing of lots. The first Norwegian delegate
reserved the right to propose that the drawing refer to the judges sitting per
manently. In a spirit of conciliation, he did not renew his proposal, although
expressing an opinion favorable to the omission of Article 16.
It goes without saying that the provision is wholly applicable in the case
where there are two belligerent Powers with no judge sitting in the COUl:t.
[198] As is evident from these explanations, we did not wish to exclude the judge
appointed by an interested party from the Court called upon to decide a
case. The principle is very clearly implied in the provision governing the special
case just mentioned. In ordinary arbitration cases the Powers are generally anx
ious to have their views presented authoritatively and with exactness to the Court
which is to decide these cases, and they can be certain of this only if they have
a judge of their choice in the Court. In a court of three members, if each of
the parties appoints an arbitrator, they are inclined to consider these arbitrators
as the defenders of their interests rather than as real judges, and as a matter
of fact the award is made by the umpire. This is unsatisfactory. The situa~
tion here is different. With the quorum required for the Court, the vote of one
judge will not be so important a factor in the case just referred to. Moreover,
it is to be presumed that a judge appointed to act, not in a specific case, but dur
ing a definite period, will feel a professional pride which will prevent his con
sidering himself the advocate of the Power which appointed him. Without doubt,
he will not lay aside his nationality entirely, but his nationality will not be the
only influence exerted upon his judgment.
'
A final observation must be made in reference to the advisability of having
a judge appointed by the Power interested in the case. It will keep out of the
award reasons which might, without intention on the part of the drafters, be .
a !'I)urce of legitimate irritation. There are different ways of being right and
of condemning a litigant, and the form should not aggravate the displeasure caused
by the substance.
ARTICLE

16

If a belligerent Power has, according to the rota, no judge sitting in the Court, it may
ask that the judge appointed by it should take part in the settlement of all cases arising from
the war. Lots shall then be drawn as to which of the judges entitled to sit according to the
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rota shall withdraw. This arrangement does not affect the judge appointed by the other
belligerent.

To avoid all suspicion of partiality, certain restrictions have been laid down.
I f a person has taken part in the decision rendered by the national prize courts,
or has figured in the case as advocate or counsel for a party, naturally he should
not sit as a judge in the Court.
Another restriction of a general nature is necessary. The judges should
constitute a court and not merely appear on the same list, as is the case with the
members of the Permanent Court of Arbitration established by the Convention
of July 29, 1899. If the members of the latter Court, who act as arbitrators
only on occasion, have, without impropriety, been able to act as agents or coun
sel before a tribunal of arbitration whose members at times are hardly known
to them by name, it would be different with permanent judges, who cannot leave
their seat in the court one day and resume their place among their colleagues the
next.
ARTICLE

17

No judge can sit who has been a party, in any way whatever, to the sentence pronounced
by the national courts, or has taken part in the case as counselor advocate for one of the
parties.
r199] No judge or deputy judge can, during his tenure of office, appear as agent or advo
cate before the International Prize Court nor act for one of the parties in any
capacity whatever.

Prize cases at times involve technical details, for the explanation of which
the presence of a seaman would seem to be useful. Moreover, it may often be
of the utmost importance to the State whose cruisers have made the seizures, the
regularity of \vhich is being attacked before the International Court, to have the
acts of the commanders of these cruisers explained with knowledge and author
ity. Hence, in one of the original propositions it was stated that the Interna
tional Court should be composed of five members, viz., two admirals and three
members of the Permanent Court of Arbitration at The Hague. The award,
in reality, wonld be made by the latter, as the votes of the admirals would fre
quently cancel each other. The opinion that prevailed is recorded in Article 10,
providing that the Court shall comprise only jurists. Nevertheless we wished
to satisfy those \\"ho believe that seamen should take part in the work of the
Prize Court. Each belligerent may designate a naval officer of high rank who
shall sit as assessor. A rather vague expression has been employed because a
more precise title might not have fitted the terminology used in all navies, and in
order to allow every latitude to belligerents. This assessor would act only in a
consulting capacity; that is to say, his vote could not affect the award. Except
for this important restriction he will take part in the transactions and delibera
tions of the Court. It goes without saying that the naval officer designated by
a belligerent cannot participate in the hearing of any cases except those in which
this belligerent is a party.
It has seemed just to give the same right to a neutral Power which might
be a party to the litigation. as may happen in the cases provided against by Article
4, paragraph 1. It is even possible that several neutral Powers may be interested,
one in the vessel, another in the cargo. In snch a case, they must agree upon a
single officer. If, however, they cannot so agree, each one shall designate an
officer and it shall be decided by lot between them.
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Finally, this privilege has been allowed to the belligerent Power whose na
tional is a party to the litigation, as in the cases indicated in Article 4, paragraph 3.
ARTICLE

18

The belligerent captor is entitled to appoint a nayal officer of high rank to sit as asses
sor, but with no voice in the decision. A neutral Power, which is a party to the proceedings,
or whose subject or citizen is a party, has the same right of appointment; if as the result of
this last provision more than one Power is concerned, they must agree among themselves, if
necessary by lot, on the officer to be appointed.

The Court must have a president and a vice president, who shall be elected
under the conditions clearly set forth in the following article.
If the president and vice president are both preYented from acting, the senior
judge shall preside (Article 38).
ARTICLE

19

The Comt elects its president and vice president, eyery three years, by an absolute ma
jority of the votes cast. After two ballots, the election is made by a bare majority, and, in
case the yotes are equal, by lot.

[200] How are the judges of the Court to be paid?
Their title would not in itself confer on them a right to remuneration.
They must actually discharge the duties which belong to them. They ought,
then, to receive traveling expenses and in addition the sum of one lnmdred Dutch
Horins a day during the session. Traveling expenses apply to the journeys neces
sary in the service of the Court, that is to say, not only to the trip between the
residence of the judge and the seat of the Court, but also to the journeys neces
sary for special missions. See, for instance, Article 36.
The foregoing observations apply to those who actually discharge the duties
of judge, whether regular or alternate jUdges.
The allowances just spoken of shall be paid through the medium of the In
ternational Bureau of the Permanent Court established by the Convention of
July 29, 1899. This Bureau, as will be seen, will be called upon to play an impor
tant part in the working of the Court.
Judges may not receive from their own or any other Government any re
muneration as members of the COllrt, but this shall not exclude the possibility of
their receiving remuneration in some other capacity. The Powers may, by the
terms of Article 10, paragraph 1, designate as judges: magistrates, officials, or
professors, who naturally receive remuneration for their services in these ca
pacities.
ARTICLE

20

The judges on the International Prize Court are entitled to traveling allowances in
accordance with the regulations in force in their own country, and in addition receive, while
the Conrt is sitting or while they are carrying ont duties conferred upon them by the Court,
a snm of 100 Netherland florins per diem.
These payments are included in the general expenses of the Court dealt with in Article
47, and are paid through the International Bureau established by the Convention of July 29,
1899.
The judges may not receive from their own Goyernment or from that of any other
Power any remuneration in their capacity of members of the Court.

There could be no difficulty regarding the seat of the Court.
cle 36 of the Convention of July 29, 1899.

Compare Arti
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21

The seat of the International Prize Court is at The Hague and it cannot. except in
the case of force majeure, be transferred elsewhere without the consent of the be11igerents.

The Convention of July 29, 1899 (Article 28), organized a Permanent Ad
ministrative Council composed of the diplomatic representatives of the signatory
Powers accredited to The Hague, and the Minister of Foreign Affairs of the
Netherlands, who was to be president. This Council was given a certain num
ber of duties of a purely administrative nature. \Ve propose to utilize this ma
chinery already created and to charge the Council with the same duties with
respect to the Prize Court. It should be noted - a thing that goes without say
ing - that the Administrative Council shall not necessarily be composed of the
same members in both cases, because the Powers signatory to the two diplomatic
acts, by virtue of which the Council will operate, may not be identical.

[201]

ARTICLE

22

The Administrative Council fulfi\1s, with regard to the International Prize Court, the
same functions as to the Permanent Court of Arbitration, but only representatives of con
tracting Powers wi\1 be members of it.

The project likewise utilizes the International Bureau, which has been in
operation since 1900 to the satisfaction of all.
The secretary general of the Bureau must act as registrar.
The Court will need secretaries and assistants, whom it will appoint itself 111
the manner that best suits it3 needs, to be determined by its own regulations.
ARTICLE

23

The International Bureau acts as registry to the International Prize Court and must
place its offices and staff at the disposal of the Court. It has charge of the archives and
carries out the administrath'e work.
The secretary general of the International Bureau acts as registrar.
The necessary secretaries to assist the registrar, translators and shorthand writers are
appointed and sworn in by the Court.

According to Article 38 of the Convention of July 29, 1899, the arbitral tri
bunal decides what language it will itself use and what languages may be used
before it. The project adopts this rule, but improves the wording. The Court
must use only one language in its decisions as well as in its proces-verbal/x. Ex
perience has proved that the existence of two decisions side by side in two differ
ent languages and of equal authority has many disadvantages. Nevertheless the
Court may permit the use of more than one language before it, either in the cases
or in the proceedings. It shall determine this matter according to the circum
stances.
There is a limit to this discretionary power. The official language of the
national tribunals that took cognizance of the case may be used.
ARTICLE

24

The Court determines which language it will itself use and what languages may be used
before it.
In every case the official language of the national courts which have had cognizance of
the case may be used before the Court.
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The project regulates the manner in which the parties may be represented
before the Court, following the lines of Article 37 of the Convention of July 29,
1899.
A difference will be noted between cases where Powers are involved and
those where individuals are involved.
An interested Power appoints a special agent to act for it before the Court.
It may also entrust the defense of its rights to counselor attorneys. The selec
tion of these representatives may be made in any way the Power desires, and no
restriction may be imposed upon it.
[202] An individual shall have an attorney, who must be chosen from certain
categories of persons who can give the Court the guarantees it requires.
ARTICLE

25

Powers which are concerned in a case may appoint special agents to act as intermedi
aries betwen themselves and the Court. They may also engage counsel or advocates to
defend their rights and interests.
ARTICLE

26

A private person concerned in a case will be represented before the Court by an attor
ney, who must be either an advocate qualified to plead before a court of appeal or a high
court of one of the signatory States, or a lawyer practicing before a similar court, or lastly,
a professor of law at one of the higher teaching centers of those countries.

The Court may have notices to serve and evidence to collect. It may choose
between two methods. It may apply directly to the Government of the Power
in whose territory the notice is to be served, or the evidence collected. Requests
to this effect cannot be refused except in exceptional cases, as indicated by the pro
visions of prior conventions contemplating analogous cases. The Court also has
the right to make its request through the Power in whose territory it sits.
The project further provides for cases where the Court may wish to collect
the necessary information itself (Article 36).
ARTICLE

27

For all notices to be served, in particular on the partiCis, witnesses, or experts, the
Court may apply direct to the Government of the State on whose territory the service is to
be carried out. The same rule applies in the case of steps being taken to procure evidence.
The requests for this purpose cannot be rejected unless the Power in question con
siders them calculated to impair its sovereign rights or its safety. If the request is complied
with, the fees charged must only comprise the expenses actually incurred.
The Court is equally entitled to act through the Power on whose territory it sits.
Notices to be given to parties in the place where the Court sits may be served through
the International Bureau.
PART

III.- Procedure before the International Prize Court

The object of this part is to determine the manner of appeal to the Interna
tional Court and the procedure to be followed before it.
As to the appeal, it may be taken in'two ways: (1) by means of a declaration
in writing presented to the national tribunal which has passed upon the case, in
ac:cordance with the form that is customary in the country: ordinarily it
[203] will be received by the registrar or the secretary; (2) by means of a
declaration addressed to the International Bureau; the latter acting as
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registry to the Court has naturally been recognized as competent to receive a
declaration to be laid before the Court. In order to facilitate appeal, it is even
permissible to advise the International Bureau by telegraph.
The period in which appeal shall be taken is 120 days from the date on which
the decision is considered as known to the parties, whether it has been rendered
in their presence or whether it has been notified to tr.em (Article 2, paragraph 2).
ARTICLE 28
An appeal to the International Prize Court is entered by means of a written declaration
made in the national court which has already dealt with the case or addressed to the Inter
national Bureau; in the latter case the appeal can be entered by telegram.
The period within which the appeal must be entered is fixed at 120 days, counting from
the day the decision is delivered or notified (Article 2, paragraph 2).

What procedure will then follow?
The record in the case must be placed at the disposal of the International
Bureau, which acts as an office of registry.
If the notice has been given to the national tribunal, it forwards the record
to the International Bureau without delay. It can have no control over the
declaration of appeal and must forward the record, even if it believes that the
period for appeal has expired or that appeal is not admissible. The Court alone
is competent to decide, as has been explained above.
If the notice of appeal has been given to the International Bureau, the na
tional tribunal is advised by the Bureau and forwards the record.
It has already been seen that the project, while recognizing the right of indi
viduals to address the International Court, reserves to the neutral Power under
whose jurisdiction they are, a controlling right, under which this Power may
take the place of its national to defend his rights, or, on the other hand, may
forbid his appealing (Article 4, section 2). The neutral Power is advised by the
International Bureau that appeal has been taken, in order that it may exercise
the right which has just been recalled. It was not thought possible to fix the
period in which the Power should make known the course it would follow. It
is evident that in the nature of things it must act promptly. It would not be
proper to allow proceedings to begin, which would be brought abruptly to an
end.
ARTICLE

29

If the notice of appeal is entered in the national court, this Court, without considering
the question whether the appeal was entered in due time, will transmit within seven days
the record of the case to the International Bureau.
If the notice of appeal is sent to the International Bureau, the Bureau will inform the
national court directly, when possible by telegraph. The latter will transmit the record as
provided in the preceding paragraph.
'Vhen the appeal is' brought by a neutral individual the International Bureau at once
informs by telegraph the individual's Government, in order to enable it to enforce the rights
it enjoys under Article 4, paragraph 2.

The preceding provisions assume that the national courts have rendered a
[204] decision, from which an appeal is taken. But it is possible that there may
have been no final decision within two years of the capture. The case
may then be laid before the Court directly, in conformity with Article 6, para
graph 2. The appeal in this case may be addressed only to the International
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Bureau, which proceeds as stated in Article 29, paragraphs 2 and 3. This must
be done within thirty days of the expiration of the period of two years.
ARTICLE 30
In the case provided for in Article 6, paragraph 2, the notice of appeal can be addressed
to the International Bureau only. It mllst be entered within thirty days of the expiration
of the period of two years.

With a view to equity, the project reserves to the party whose appeal appears
to be too late the right to prove that it has been prevented by force majeure from
appealing within the 120 days or the 30 days, as the case may be. The Court has
full power to judge as to the nature of the impediment, and, if it believes that
this impediment has prevented the exercise of the right, it can relieve the party
of the forfeiture of its right, which it has incurred. As there must not be un
certainty for an indefinite period, appeal must be made within sixty days from
the removal of the impediment. It is evident that the party may not be relieved
of the forfeiture of his right until after the opposing party, whose position is
changed, has been heard. It may frequently happen that this party can give the
Court information as to the accuracy of the allegations made before it.
ARTICLE 31
If the appellant does not enter his appeal within the period laid down in Articles 28 and

3D, it tihall be rejected W"ithOllt discussion.
Provided that he can show that he was prevented from so doing by force majeure, and
that the appeal was entered within sixty days after the circumstances which prevented his
entering it before it had ceased to operate, the Court can, after hearing the tespondent, grant
relief from the effect of the above provision.

There is no difficulty ",-hen recourse is had within the proper time.
adverse party should be immediately notified.

The

ARTICLE 32
If the appeal is entered in time, a certified copy of the notice of appeal is forthwith
officially transmitted by the Court to the respondent.

Several parties may be in~erested in a prize case, for example the owner of
the vessel and the various owners of the cargo. Supposing a judgment has been
rendered and one of the parties appeals at the beginning of the period of one
hundred and twenty days; the Court should not take jurisdiction of the
[205] case at once, but should await the expiration of the period, so that, if other
parties exercise their right of appeal, the matter may be taken up at the
same time with regard to all. 'vVe have just considered the most usual case,
that .o~ a ?ecisio~ of a national court from which an appeal is taken; the same
prOVISIOn IS applIcable where no final decision has been given within two years,
and direct recourse is taken.
Finally, every time that recourse is had by a neutral individual, the Court
should suspend proceedings until the Power whose subject this individual is, shall
have indicated whether it intends to avail itself of its right to intervene and con
duct or oppose the appeal. If the Power, after due notice, remains silent the
Court s.hall d~termine whether it is proper to continue. The party's right can
not be mdefimtely delayed by the mere fact that the Power whose subject he is
abstains from action.
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33

If, in addition to the parties who are before the Court, there are other parties concerned
who are entitled to appeal, or if, in the case referred to in Article 29, paragraph 3, the Gov
ernment who has received notice of an appeal has not announced its decision, the Court will
await before dealing with the case the expiration of the period laid down in Articles 28 or 30.

\Ve now come to procedure, and the rules in regard to this matter are based
upon the Convention of July 29, 1899 (Articles 39 et seq.).
As is the case in arbitral procedure, the procedure before the International
Court comprises two distinct phases: the written pleadings and oral discussions.
ARTICLE

34

The procedure before the International Court includes two distinct parts: the written
pleadings and oral discussions.
The written pleadings consist of the deposit and exchange of cases, counter-cases and,
if necessary, of replies, of which the order is fixed by the Court, as also the periods within
which they must be delivered. The parties annex thereto all papers and documents of which
they intend to make use.
A certified copy of every document produced by one party must be communicated to
the other party through the medium of the Court.

The Court is allowed the greatest latitude as to sources of information.
ARTICLE

35

After the close of the pleadings, a public sitting is held on a day fixed by the Court.
At this sitting the parties state their view of the case both as to the law and as to the
facts.
The Court may, at any stage of the proceedings, suspend speeches of counsel, either
at the request of one of the parties, or on its own initiative, in order that supplementary
evidence may be obtained.
ARTICLE

36

The International Court may order the supplementary evidence to be taken either
[2061 in the manner provided by Article 27, or before itself, or one or more of the members
of the Court, provided that this can be done without resort to compulsion or the use
of threats.
If steps are to be taken for the purpose of obtaining evidence by members of the Court
outside the territory where it is sitting, the consent of the foreign Government must be
obtained.

It is a fundamental requirement that all steps taken to secure information
should be participated in by both parties, or at least that both parties should be
notified to take part therein.
ARTICLE

37

The parties are summoned to take part in all stages of the proceedings and receive
certified copies of the minutes.

The draft proposes very simple rules as to the discussions.
The judge appointed by a belligerent party cannot preside. The rule is abso
lute and applies to all affairs regarding war, even when the Power which named
the judge is not a party to the action.
It seems necessary to provide that a litigant Power may require that the
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proceedings should be secret. It may consider that to have them public would
embarrass it in furnishing certain information.
The minutes referred to set forth the facts which occurred at the hearing;
they do not reproduce or summarize the argument. If the Court finds it con
venient to have them taken down stenographically for its personal information,
the arguments do not, because of that fact, become official documents.
ARTICLE

38

The discussions are under the cOlltrol of the president or vice president, or, in case
they are absent or cannot act, of the senior judge present.
The judge appointed by a belligerent party cannot preside.
ARTICLE

39

The discussions take place in public, subject to the right of a Government who is a
party to the case to demand that they be held in private.
Minutes are taken of these discussions and signed by the president and registrar, and
these minutes alone have an authentic character.

If a party does not appear, although duly summoned, or if it takes no action
within the period set for it, the proceedings shall not be stopped. The Court
decides in accordance with such material as it may have. The delinquent party
may naturally be in an embarrassing position because of its inaction, but it does
not necessarily lose because of its inaction.
ARTICLE

40

If a party does not appear, despite the fact that he has been duly cited, or if a party
fails to comply with some step within the period fixed by the Court, the case proceeds with
out that party,. and the Court gives judgment in accordance with the material at its disposal.

[207] Every precaution should be taken to inform the parties regularly of what
may be decided in their absence.
ARTICLE

41

The Court officially notifies to the parties decrees or decisions made in their absence.

The Court is left entirely free to determine the value of the various matters
of evidence furnished to enable it to reach a decision. There is no legal system
of evidence in this regard.
ARTICLE

42

The International Prize Court determines without restraint the value to be given to
all the facts, evidence, and oral statements.

It goes without saying that the deliberations of the Court are held in secret.
It should be remembered that the assessors may be present.
It was thought necessary to add that the deliberations should remain secret.
Although it may be that there are different rules prevailing in the countries repre
sented at the Conference as regards the secrecy of deliberations of the judiciary,
this secrecy seemed indispensable here because of the nature of the cases. Here
are judges of many nationalities who should decide according to thir beliefs and
consciences; it should not be possible to fasten the opinions delivered upon the
nationalities of their authors. The authority of the decision would suffer and
the personal situation of the judges might be embarrassing.
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The Court considers its decision in private and the proceedings remain secret.
All questions are decided by a majority of the judges present. If the number of judges
is even and equally divided. the vote of the junior judge in the order of precedence laid
down in Article 12, paragraph 1, is not counted.

If the question as to whether the arbitral decision should set forth the grounds
therefor were open to discussion no doubt could arise in the case of the decisions
of the International Court, because it is essential that every judicial decision
should contain within itself its own justification.
The provision of Article 52 of the Convention of July 29, 1899, states that
the arbitral decision" is drawn up in writing and signed by each member of the
tribunal." It seemed a simple matter to introduce this rule into the subject we
are considering. Nevertheless, difficulties arose. I t was urged that judges might
object to signing a decision to which they were opposed. That did not seem to
be decisive since the judges would be asked only to affirm by their signatures the
existence of the decision in the preparation of which they had participated and
that professional duty should be superior to the expression of individual opinions.
However, it was deemed prefer~ble to content ourselves with saying that the
decision should mention the names of the judges who participated in its prepara
tion. It is signed by the president, who has the authority, with the registrar, to
attest what has taken place, and who, by signing, does not in the least indicate
that the decision is in accord with his personal opinion.
[208] If a judge is not asked to attest in some way by signing that the decision
is in accord with his opinion, neither is he permitted to express his dissent.
The provision of Article 52, paragraph 2, of the Convention of 1899 has been
omitted.
ARTICLE

44

The judgment of the Court must give the reasons on which it is based. It contains the
names of the judges taking part in it, and also of the assessors, if any; it is signed by the
president and registrar.

The rendering and notification of the decision take place as in the case of
an arbitral decision. 1
The Court sends to the national prize court the docket which it received from
it, with a copy of the decisions reached, and of the minutes of the proceedings,
so that the tribunal may understand the grounds which led the International Court
to affirm or change the decision.
ARTICLE

45

The sentence is pronounced in public sitting, the parties concerned being present or
duly summoned to attend; the sentence is officially communicated to the parties.
\Vhen this communication has been made, the Court transmits to the national prize
court the record of the case, together with copies of the various decisions arrived at and
of the minutes of the proceedings.

As to the expenses, it was not thought possible to accept in its entirety the
rule contained in Article 57 of the Convention of 1899 providing: "each party
pays its own expenses and an equal share of those of the tribunal." Of course,
no question arose as to the first part of the rule; but it seemed just that the losing
1

Cf. Articles 53 and 54 of the Convention of 1899.
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party should bear especially those expenses caused by the proceeding, such as
fees paid to experts and \vitnesses, the expense of reimbursing Governments which
have recognized letters rogatory. Furthermore, it ought to contribute to the
general expenses of the International Court a sum up to one one-hundredth of
the value of the matter in dispute. The Court shall determine in its decision
either the amount of the expenses or the amount of the contribution.
The expression" matter in dispute" is to be taken in a broad sense. It covers
an interest in the suit relative to the boat or the cargo seized, or even to the
difference between the amount of damages allowed by the national tribunal and
the sum claimed by the appellant.
I f an individual brought the appeal, it would be difficult in case he lost to
execute the judgment again~t him as to expenses and contribution; obstacles, both
of law and fact, might arise. Some security should be provided to prevent this.
The amount thereof is fixed by the Court. The time when the security should
be deposited is not stated; generally this wiII be as soon as the appeal has been
perfected. The Court may make the performance of this obligation a condition
precedent to the opening of the case. Circumstances may justify an extension
of time.
No requirement of this character is made of a State which is party to a suit.
Its agreement to carry out the decision within the shortest possible time is suffi
cient (Article 9).

[209]

ARTICLE

46

Each party pays its own costs.
The party against whom the Court decides bears, in addition, the costs of the trial,
and also pays one per cent of the value of the subj ect-matter of the case as a contribution
to the general expenses of the International Court. The amount of these payments is fixed
in the judgment of the Court.
If the appeal is brOllght by an individual, he will furnish the International Bureau with
security to an amount fixed by the Court, for the purpose of guaranteeing eventual fulfillment
of the two obligations mentioned in the preceding paragraph. The Court is entitled to post
pone the opening of the proceedings until the security has been furnished.

The general expenses of the International Prize Court are naturally borne
by the signatory Powers. They comprise, aside from the expenses of adminis
tration, the sums allowed to the judges as well as those given to the secretaries,
stenographers, and translators. How shall these expenses be divided aniong the
Powers? At first we thought of adopting here the division accepted by the
Universal Postal Union, as has been done in the case of various unions. After
consideration, a more equitable system was adopted. Each Power should con
tribute to the expenses in proportion to the extent in which it participates in nam
ing judges. Therefore a Power which has a judge who may be called upon to
sit every year, shall bear one-fifteenth of the expenses; the Power whose judge
is obliged to sit but two years shall bear one-third of the amount charged against
the preceding Power. The designation of deputy judges does not involve any
contribution.
It should be noted that the expenses of the Powers will be noticeably de
creased by the contribution of one one-hundredth exacted from each defeated
party (Article 46, paragraph 2).
The International Bureau, under the control of the Administrative Council, .
shall take charge of the sums paid by the Governments as well as those paid
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by the parties. It will of course be necessary for the Governments to advance
the necessary sums to pay the salaries due to the judges, as well as other general
expenses of the Court. The Administrative Council shall perform the duty of
addressing the Powers and fixing the amount which seems to it reasonable to
demand. \Ve cannot properly speak of a budget, since we hope that the Court
will rarely be in session. However, upon the establishment of the new institu
tion some funds will be necessary, since the Court should meet for the purpose
of drawing up a set of rules for its own Government (Article 49, paragraph 2).
The Administrative Council, when notified of the meeting, shall determine the
probable expense which it will involve, and shaH notify the Powers. The same
method will be followed as is followed at present with regard to the Permanent
Court of Arbitration. Later, the same method will be used in the case of a
maritime war.
ARTICLE

47

The general expenses of the International Prize Court are borne by the signatory
Powers in proportion to their share in the composition of the Court as laid down in Article
15 and in the annexed table. The appointment of deputy judges does not involve any con
tribution.
The Administrative Council applies to the Powers for the funds requisite for the work
ing of the Court.

[210] At the institution of a suit there are certain measures to be taken which
do not require that the entire Court should be called together. At first
the order and the time for the presentation of the cases by each party, as well as
for communicating evidence presented by one party to the other, should be fixed.
The amount of the bond to be furnished by an individual appellant should also
be determined. It would be unreasonable to require that the entire Court, if it
be not in session, should be obliged to meet to pass upon these preliminary points,
when weeks might elapse before it would be in a position to take charge of the
matter through the exchange of cases and counter-cases. A delegation of three
judges designated by the Court shall be authorized to decide these points.
ARTICLE

48

'When the Court is not sitting, the duties conferred upon it by Article 32, Article 34,
paragraphs 2 and 3, Article 35, paragraph 1, and Article 46, paragraph 3, are discharged by
a delegation of three judges appointed by the Court. This delegation decides by a maj ority
of votes.

It will be necessary to have a set of rules regarding the operation of the
Court, and this is left to the Court ,itself to prepare.
This is not the place to set forth the various matters which these rules may
cover, but it is possible to indicate some of them. The Court shall determine
the method of communication between its members and the president, and the
International Bureau. Elections should be held for the offices of president and
vice president and to designate the members of the delegation. \Vhen the Court
is not in session, it should not be obliged to meet simply to hold these elections,
which may be done by correspondence. Some slight regulation will be necessary
to ensure the desired protection for this method of holding elections. The Court
may also apportion its work among its members. Some learned gentlemen de
sired that after the close of the written proceedings, and at the beginning of the
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oral statements, a report made by a judge should precede the explanations of the
parties. This was not inserted in the Convention, because this formality, if
obligatory, might not be in accord with the judicial system of some of the coun
tries represented, but, if the Court itself believes that this procedure would be
of any real advantage, nothing will prevent it from adopting it in its rules. It
will be the better judge of what is suitable for the proper administration of jus~
tice. In the same way, it will be able to regulate the designation of members
to form the delegation provided for in Article 48, and the term during which they
shall serve.
ARTICLE

49

The Court itself draws up its own rules of procedure.. which must be communicated
to the signatory Powers.
It will meet to elaborate these rules within a year of the ratification of the present
Convention. .

Experience will show perhaps that the provisions of the draft are, on some
points, insufficient or defective. The Court shall especially note any defects in
procedure. The draft permits it to propose modifications on this point;
[211] its propositions shall be communicated to the Powers through the Nether
land Government, and they shall consider the matter. They cannot take
any steps in regard thereto; but they may agree to grant the requests of the Court
by a supplemental convention ..
ARTICLE

50

The Court may propose modifications in the provisions of the present Convention con
cerning procedure. These proposals are communicated, through the medium of the Nether
land Government, to the signatory Powers, which will consider together as to the measures
to be taken.
PART

IV.- Final Provisions

The first question to be decided is as to when the Convention shall apply.
Must the belligerents both be contracting Powers or will it be sufficient for one
of them to be a contracting Power?
Applying the rule already adopted in several Conventions, especially in the
Convention of July 29, 1899, respecting the laws and customs of war on land
(Article 2) and in the Geneva Convention of July 6, 1906 (Article 24), it is nat~
ural to say flat a Convention drawn up v'ith a view to the existence of war
presupposes, in order that it may be applicable, that both belligerents have ac
cepted it. \Ve might, however, call attention to a marked difference between the
Convention here proposed and the two Conventions above mentioned. The latter
two deal with the relations between belligerents; and from that very fact it is
necessary that the belligerents both be bound by the Convention which governs
their action. This draft is intended especially to determine the relations of each
belligerent with neutrals; it is the latter who are principally s~ feguarded against
the decisions of the courts of the captor. Is it not sufficient then that one bellig
erent and the neutral Powers be signatories of the Convention in order that the
latter Powers and their nationals shall have the right to avail themselves thereof?
After consideration, we thought it would be unjust, in this case, to require the
belligerent captor to conform to the provisions of the Convention. We should
not blind ourselves to the fact that the uncertainty of international law allows
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to belligerents powers which may be restricted by the establishment of an Inter~
national Court. Could a belligerent properly be so fettered when his adversary
would not be bound to the same extent? \Ve do not think it is possible to do
this; that is our reason for proposing that the Convention shall not apply as a
matter of law unless the belligerents are both contracting Powers. It will be the
()ffice of neutral Powers to ask the belligerent which has not adhered to give
them the protection of the international tribunal by its adhesion.
But we believe, at the same time, that if a contracting belligerent wishes to
accept the jurisdiction of the International Prize Court, although its adversary
has not adhered to the Convention, nothing should prevent it from so doing. It
might be good policy on its part.
\Ve had no difficulty in accepting the provision that a contracting Power, or
the ressortissant of a contracting Power, should alone have recourse to the Inter
national Court. vVe refer only to neutral Powers; as to individuals the
[212] provision applies to the ressortissants of neutral Powers and even to the
ressortissants of the opposing Power, in cases where the subjects of the
enemy may appeal to the International Court, and supposing that the Convention
applies, although signed by only one belligerent.
Finally, we must say a few words of the rather complicated cases where
the rights of successors in interest are under consideration (Article 5). This is
the rule which upon principle seems to be required: the successor in interest
(pledgee or bailee, underwriter or insurer) can have no greater rights than the
owner from whom he derives his interest, or than he would have if he himself
were the owner. A twofold result follows:
(1) The owner of captured goods being the ressortissant of a non-contract
ing State, recourse is not open to his successor in interest, even though the latter
be the ressortissant of a contracting State;
(2) The owner being the ressortissant of a contracting State, the successor
in interest cannot act if he himself is the ressortissant of a non-contracting State.
The principle may therefore be stated as follows: The owner and the successor
in interest must both be ressortissants of a contracting State in order that the
International Court may have jurisdiction.
ARTICLE

51

The present Convention does not apply as of right except when war exists between two
or more of the contracting Powers. It ceases to apply when a non-contracting Power joins
one of the belligerents.
It is further fully understood that an appeal to the International Prize Court can only
be brought by a contracting Power or the subject or citizen of a contracting Power.
In the cases mentioned in Article 5, the appeal is only admitted when both the owner
and the person entitled to represent him are equally contracting Powers or the subjects or
citizens of contracting Powers.

The following provisions are of a formal character. However, some ex
planation is necessary because of the peculiar character of the Convention, which
has required some special temporary provisions.
The Convention should of course be ratified, and each country is to ratify
it according to the provisions of its constitution. That is the common law, and
.
restrictions in this regard are useless.
If all the Powers named in Article 15 and the appendix thereto sign the
Convention and are ready to ratify it, matters will be very simple; it will remain
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only to declare the fact of the deposit of these ratifications and the Convention can
become effective as to all Powers.
It is necessary to provide for the possibility that all of the Powers may not
within a comparatively short time be ready to ratify. The fate of the Conven
tion cannot be left to a few tardy ones. A period may properly be fixed within
which the situation should be adjusted. This period should be sufficient for the
most distant Powers to arrive at a decision and to comply with the necessary
formalities. The date of June 30, 1909, seemed to allow for this exigency. We
shall see, therefore, at that time which Powers are ready to ratify. Shall we
say too that ratifications shall be deposited at that time? 'vVe cannot so state
absolutely. It will depend upon the number of Powers disposed to ratify. It is
necessary, of course, that this number be sufficient for the operation of the Court.
\Ve have thought that it would be necessary for that purpose to have at least
nine judges and nine deputy judges actually in office.
[213] A sufficient number of Powers should have ratified the Convention, there
fore, to furnish nine judges and nine deputy judges under the provisions
of the distribution contained in Article 15 and the table annexed thereto. If
this number is not reached, the deposit of ratifications shall be postponed until that
condition is fulfilled.
The deposit of ratifications shall be set forth in a proces-verbal; a certified
copy of which shall be sent, through the diplomatic channel, to each of the con
tracting Powers.
ARTICLE

52

The present Convention shall be ratified and the ratifications shall be deposited at The
Hague as soon as all the Powers mentioned in Article 15 and in the table annexed are in a
position to do so.
The deposit of the ratifications shall take place, in any case, on June 30, 1909, if the
Powers which are ready to ratify furnish nine judges and nine deputy judges to the Court,
qualified to validly constitute a Court. If not, the deposit shall be postponed until this con
dition is fulfilled.
A proces-verbal of the deposit of ratifications shall be drawn up, of which a certified
copy shall be forwarded, through the diplomatic channel, to each of the Powers referred to
in the first paragraph.

So long as ratifications have not been deposited, as provided in paragraph 2
of the preceding article, Powers may sign the Convention, and as to them it shall
date from the time of the first signature.
When the deposit of ratifications necessary to make the Convention applicable
has taken place, the situation becomes fixed in the sense that the Powers which
have not participated in this deposit can only become adhering Powers. In the
case of a Power which has signed before the deposit but has not ratified until
subsequent thereto, it will be considered only as an adhering Power. For this
reason the last part of paragraph 3 of Article 53 speaks of documents author
izing adhesion. These documents may be full powers for o~dinary adhesions
and ratifications for the States which signed before the deposit of ratifications.
Adhesion is always permissible also by means of a notice addressed to the
1'\ etherland Government. Upon receiving the first adhesion the Minister of For
eign Affairs shall begin a proces-'uerbal of adhesions in which adhesions shal1 be
entered as they appear. Adhesion is equivalent to a Convention concluded by the
adhering Power with all the Powers which have already become contracting
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PO\:ers. I.t presuppose~ therefore. the conditions necessary for the validity of
an mternatlOnal conventIOn - that IS, full powers. \Ve are not dealing with the
question of t?~ ratification of an adhesion; the adhering country, by adhering,
must be defimtlvely bound.
Th~ adhesion should be communicated to all Powers. It is required as to
contract111g Powers; as to others, it will be of value in that the adhesion of one
Power may lead others to follow its example.
ARTICLE

53

The Powers referred to in the first paragraph of the preceding article are entitled to
sign the present Convention tip to the deposit of the ratifications contemplated in para
graph 2 of the same article.
[214] After this deposit, they can at any time adhere to it, purely and simply. by making
known their intention in a notice addressed to the Netherland Government.
\Vhen the first adhesion is made, the Minister of Foreign Affairs of the Netherlands
shall begin a prods-verbal in which he shall enter the adhesions as they appear. The docu
ments authorizing adhesions shall be attached to the said praccs-'I/erbal.
After each adhesion, the abO\'e-named l\Iinister shall transmit a certified copy of the
proces-verbal to all the Powers referred to in paragraph 1 of the preceding article.

\Vhen shall the Convention become effective?
Six months after the deposit of ratifications referred to in Article 52, para
graphs 1 and 2.
\Ve have remarked above with regard to Article 10 that during this same
period the appointment of the judges should be made, which is carrying out the
Convention before it goes into effect.
Some decisions of prize courts may be rendered within six months of the
ratification. May appeals be taken therefrom to the International Court? If
we follow a strictly logical line of reasoning, we might reply in the negative,
because at the time when the decisions are rendered the International Court, prop
erly speaking, does not exist, since the Convention creating it is not in force.
An affirmative reply, however, seemed to be preferable; it is equitable that the
interested parties should profit by the new method of appeal, but, by the force
of circumstances, the period in which appeal may be taken only runs from the
effective date of the Convention, not from the decision itself.
As to adhering Powers, the period for the Convention to become effective
should. in principle, run from the time of adhesion itself; it need not be very long;
it should only be sufficient to notify all of the Powers. A period of sixty days
has been adopted. This can be applied without difficulty in the case of adhe
siollS, notice of which is given subsequently to the date the Convention goes into
effect; as to those of which notice may be received during the period between
the deposit of ratifications and this effective date, it is evident that the adhesion
may have no effect except, at the earliest, fr0111 the time the Convention goes
into effect. If we suppose that the deposit of ratifications has been accomplished
on June 30, 1909, the Convention will go into effect on January 1, 1910. Adhe
sions of which notice is received in September, 1910, will 110t become effective
until after January 1st.
ARTICLE

54

The present Convention shall go into force six months from the deposit of the ratifi
cations contemplated in Article 52, paragraphs 1 and 2.
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The adhesions shall take effect sixty days after notification thereof shall have been
given to the Netherland GoYernment, and, at the earliest, on the expiration of the period
contemplated in the preceding paragraph.
The International Court shall, however, have jurisdiction to deal with prize cases de
cided by the national courts at any time after the deposit of the ratitications or of the
receipt of the notification of the adhesions. In such cases, the period fixed in Article 28,
paragraph 2, shall only be reckoned from the date when the Convention com~s into force as
regards Powers which have ratified or adhered.

[215] Once the Convention has become effective, it will remain in force for
twelve years as to all contracting Powers, unless there is some distinction
to be made between signatory and adhering Powers. It shall be renewed by im
plication for six-year periods, unless renounced.
Notice of denunciation shall be given to the Netherland Government at least
one year before the expiration of each period, and that Government shall trans
mit the information to all other contracting Powers.
According to principle and the common law, the denunciation will have no
effect except as regards the Power making it, and the Convention shall continue
in full force as to the other contracting parties. But we should note the special
character of the present Convention. Since a certain number of Powers, at least,
is necessary before the Convention becomes effective, as has been explained above
in connection with Article 52, likewise this number is indispensable for its con
tinued existence. The Convention would therefore be no longer applicable under
the circumstances aforesaid, if the contracting parties were reduced by reason
of denunciations, so that they could not furnish the nine judges and the nine
deputy judges considered necessary for the operation of the Court. These Pow
ers would have to consider the situation.
ARTICLE

55

The present Convention snaIl remain in force for twelve years from the time it comes
into force, as determined by Article 54, paragraph 1, even in the case of Powers which
adhere subsequently.
It shall be renewed tacitly from six years to six years unless denounced.
Denunciation must be notified at least one year before the expiration of each of the
prr;ods mentioned in the two preceding paragraphs, to the Netherland Government, which
will inform all the other contracting Powers.
Denunciation shall only take effect in regard to the Power which has notified it. The
Convention shall remain in force in the case of the other contracting Powers, provided that
their participation in the appointment of judges is sufficient to allow of the composition of
the Court with nine judges and nine deputy judges.

We have already considered the case where the Convention becomes effective,
or exists only for part of the Powers contemplated by the distribution of judges
provided for in Article 15 and the list thereto attached. We must adapt the
provisions governing a unanimous participation herein to the situation which
will then exist.
The list of judges and deputy judges is drawn up to correspond with the
contracting parties. If this list gives for each year of the six-year period almost
the same number, we need only to apply it as it stands. For example, there may
be eleven or twelve judges, eleven or twelve deputy judges, each year. But a
different situation may arise. Thus, the first year, there may be thirteen judges,
the second ten, the third nine, and the fourth twelve. Strictly speaking, the Court
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could operate in this way, since in each year there is the minimum number. It
is better, however, to have the Court composed each year of judges in obviously
the same number; thus, in the example which we have just given, there might be
eleven judges each year.
It is sufficient to give to the year having the lesser number of judges one or
two of the judges for the year with the highest number. In the case of judges
who sit in turn, their selection for one year rather than for another, would not
be a serious matter.
[216] The Administrative Council, to whom notice of the appointment of judges
and deputy judges (Article 11) is sent, has the power to prepare the list
and make the allotment of which we have just spoken. If there is some doubt
as to who, of two judges, shall be assigned from one year to the other, selection
by lot wiII furnish a natural means of avoiding embarrassment.
It might happen that, as a result of the ratifications or adhesions, the num
ber of deputy judges would be greater than that of judges. In such a case, one
or more of the deputy judges named by Powers which do not appoint judges,
would sit as judges, so that the number of magistrates called upon to act each
year would be approximately the same. Selection by lot will determine which
of the deputy judges shall be called upon to act temporarily as judge.
The list thus decided upon by the Administrative Council shall be communi
cated to all of the contracting Powers. It shall be subject to revision when any
change occurs in the number of the latter on account of adhesions or denunciations.
A change resulting from adhesions shall not be effective until after the 1st of
January next succeeding the date the adhesion becomes effective. The adhering
Power cannot require that a judge be given to it sooner, unless it should be a
belligerent. Then the general principle applies, as stated above and applied to the
contracting Powers which, according to their standing on the list, have no judge·
sitting upon the Court (Article 16).
Finally, in consideration of the fact that a certain number of Powers might
not join in the Convention, it was necessary to determine upon a quorum. \Vhen
the total number of judges is less than eleven it was thought that a quorum of
seven judges instead of nine, the normal figure, would be sufficient (Article 14.
paragraph 1).
ARTICLE

56

In case the present Convention is not in operation as regards all the Powers referred
to in Article 15 and the annexed table, the Administrative Council shall draw up a list 011
the lines of that article and table of the judges and deputy judges through whom the
contracting Powers will share in the composition of the Court. The times allotted by the
said table to judges who are summoned to sit in rota will be redistributed between the dif
ferent years of the six-year period in such a way that, as far as possible, the number of
the judges of the Court in each year shall be the same. If the number of deputy judges
is greater than that of the judges, the number of the latter can be completed by deputy
judges chosen by lot among those Powers which do not nominate a judge.
The list drawn up in this way by the Administratiye Council shall be notified to the
contracting Powers. It shall be revised when the number of these Powers is modified as
the result of adhesions or denunciations.
.
The change resulting from an adhesion is not made until the 1st January after the
date on which the adhesion takes effect, unless the adhering Power is a belligerent Power,
in which case it can ask to be at once represented in the Court, the provision of Article 16
being, moreover, applicable if necessary.
When the total number of judges is less than eleven, seven judges form a quorum.
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In the subcommission a request was made not to consider the allotment of
[217] the places of judges and deputy judges as fixed; but, if circumstances occur
which change the maritime and commercial standing of a country, a revision
might be demanded. In order to provide for this the following provision was
prepared. Explanation is necessary only with regard to the periods fixed therein.
Revision may be demanded at least two years before the expiration of each period
of the existence of the International Court, and the reply thereto should be given
at least one year and thirty days before the expiration of the two years, so that the
State may have the opportunity to denounce the Convention if it is not satisfied
with the action taken upon its request.
ARTICLE

57

Two years before the expiration of each period referred to in paragraph 2 of Article
55, each contracting Power can demand a modification of tne provisions of Article 15 and
of the annexed table, relative to its participation in the operation of the Comt; its demand
shall be addressed to the Administrative Council, which will examine it and submit to all
the Powers proposals as to the measures to be adopted. The Powers shall inform the Ad
ministrative Council of their decision with the least possible delay. The result shall be at
once, and at least one year and thirty days before the expiration of the said period of two
years, communicated to the Power which made the demand.
When necessary, the modifications adopted by the Powers shall come into force from
the commencement of the fresh period.

With the above we close our commentary upon the various articles of the
draft which we submit for your approval. We desire, in closing, to try to call
attention to the vital features to the new institution by treating them apart from
the matters of detail.
The fundamental idea is that the national prize courts shall continue to
operate according to their own rules (Articles 1 and 2). Often the parties in
interest will not go any further. They will also have the safeguard of the new
tribunal, and thus a judicial mode of redress is substituted for a more or less
pressing demand through the diplomatic channel, which has been, up to the pres
ent, the only method of remedying the injustice, sometimes excessive, of the prize
courts.
The draft carefully defines decisions which should be subject to appeal and
the persons who may make such appeals (Articles 3 to 5).
The Court applies the contractual or customary laws of nations, and when
there are no such rules, the general principles of justice and equity (Article 7).
\Ve have tried to set forth above the high character thus given to the new Court
and the beneficial results which are to be expected from it.
The Court is permanent in a sense which it is important to understand. The
expression cannot of course be taken literally. The judges who may have the
honor to be appointed will not be required to live permanently at The Hague, even
during a war, but, when appeals have been taken from the decisions of national
prize courts, the new institution will act of its own volition. The judges will meet,
and will have but to follow the rules outlined for them by the draft Convention.
Nothing is left to the will of the interested parties. This is a vital difference from
the so-called Permanent Court of the Convention of 1899. That Court in fact
cannot organize itself as an arbitral tribunal except at the will of the liti
[218] gant parties, which must agree upon their judges, as well as upon the
drawing up of a compromis- a twofold source of delay, if not of diffi
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culties. The draft provides every facility for the rapid conduct of the case. The
Court has the power to authorize a delegation to take care of the preliminary
matters, so that the Court need not meet until the written pleadings have been
concluded. 1
The procedure is regulated in such a way that the parties have every facility
for presenting their claims and the Court every means of enlightenment.
We think we have created a beneficial instrument of justice. May you also
so consider it! It only remains for us to hope that it may exist as a visible proof
of the sentiments which have inspired the Peace Conference of 1907, and that no
occasion will arise for it to act.
The First Commission consequently proposes to the Conference the adoption
of the following draft:

Annex E
DRAFT CONVENTION RELATIVE TO THE CREATION OF AN
INTERNATIONAL PRIZE COURT2
PART

1.- General pr01:isions

1
The validity of the capture of a merchant ship or its cargo is decided before
a prize court in accordance with the present Convention when neutral or enemy
property is involved.
ARTICLE 2
Jurisdiction in matters of prize is exercised in the first instance by the prize
courts of the belligerent captor.
The jmlgments of these courts are pronounced in public or are officially noti
fied to parties concerned who are neutrals or enemies.
ARTICLE

ARTICLE

3

The judgments of national prize courts may be brought before the Inter
national Prize Court
( 1) When the judgment of the national prize courts affects the property of a
neutral Power or individual;
[219] (2) When the judgment affects enemy property and relates to:
(a) Cargo on board a neutral ship;
(b) An enemy ship captured in the territorial waters of a neutral Power,
when that Power has not made the capture the subject of a diplomatic claim;
(c) A claim based upon the allegation that the seizure has been effected in
violation, either of the provisions of a convention in force between the belligerent
Powers, or of an enactment issued by the belligerent captor.
1
2

Cf. Articles 34, 35 and 48.
Text submitted to the Conference.
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The appeal against the judgment of the national court can be based on the
ground that the judgment was wrong either in fact or in law.
ARTICLE

4

An appeal may be brought:
(1) By a neutral Power, if the judgment of the national tribunals injuri
ously affects its property or the property of its nationals (Article 3, No.1), or if
the capture of an enemy vessel is alleged to have taken place in the territorial
waters of that Power (Article 3, No. 2b);
(2) By a neutral individual, if the judgment of the national court injuri
ously affects his property (Article 3, No.1), subject, however, to the reservation
that the Power to which he belongs may forbid him to bring the case before the
Court, or may itself undertake the proceedings in his place;
(3) By an individual subject or citizen of an enemy Power, if the judgment
of the national court injuriously affects his property in the cases referred to in
Article 3, No.2, except that mentioned in paragraph b.
ARTICLE

5

An appeal may also be brought on the same conditions as in the preceding
article, by persons belonging either to neutral States or to the enemy, deriving
their rights from and entitled to represent an individual qualified to appeal, and
who have taken part in the proceedings before the national court. Persons so
entitled may appeal separately to the extent of their interest.
The same rule applies in the case of persons belonging either to neutral States
or to the enemy who derive their rights from and are entitled to represent a neutral
FO\yer whose property was the subject of the decision.

6
\Vhen, in accordance with the above Article 3, the International Court has
jurisdiction, the national courts cannot deal with a case in more than two instances.
The municipal law of the belligerent captor shall deCide whether the case may be
brought before the International Court after judgment has been given in first
instance or only after an appeal.
If the national courts fail to give final judgment within two years from the
date of capture, the case may be carried direct to the International Court.
ARTICLE

ARTICLE

7

If the question of law to be decided is covered by a treaty in force between
the belligerent captor and a Power which is itself or whose subject or citizen is a
party to the proceedings, the Court is governed by the provisions of the said
treaty.
[220] In the absence of such provisions, the Court shall apply the rules of inter
national law: If no generally recognized rule exists, the Court shall give
judgment in accordance with the general principles of justice and equity.
The above provisions likewise apply to questions relating to the order and
mode of proof.
If, in accordance with Article 3, No.2 c, the ground of appeal is the violation
of an enactment issued by the belligerent captor, the Court will enforce such
enactment.
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The Court may disregard failure to comply with the procedure laid down in
the enactments of the belligerent captor, when it is of opinion that the conse
quences of complying therewith are unjust and inequitable.

8
If the Court pronounces the capture of the vessel or cargo to be valid, it shall
be disposed of in accordance with the laws of the belligerent captor.
If it pronounces the capture to be null, the Court shall order restitution of
the vessel or cargo, and shall fix, if there is occasion, the amount of the damages.
If the vessel or cargo have been sold or destroyed, the Court shall determine the
compensation to be given to the owner on this account.
I f the national court pronounces the capture to be null, the Court can only be
asked to decide as to the damages.
ARTICLE

9
The signatory Powers undertake to submit in good faith to the decisions of
the International Prize Court and to carry them out with the least possible delay.
ARTICLE

PART

II.- COllstitution of the International Prize Court

10
The International Prize Court is composed of judges and deputy judges, who
will be appointed by the signatory Powers, and must all be jurists of known pro
ficiency in questions of international maritime law, and of the highest moral repu
tation.
The appointment of these judges and deputy judges shall be made within six
months after the ratification of the present Convention.
ARTICLE

ARTICLE

11

The judges and deputy judges are appointed for a period of six years, reck
oned from the date on which their appointment shall have been notified to the
Administrative Council established by the Convention of July 29, 1899. Their
appointments can be renewed.
Should one of the judges or deputy judges die or resign, the same procedure
is followed for filling the vacancy as was followed for appointing him. In this
case, the appointment is made for a fresh period of six years.
ARTICLE

12

The judges of the International Prize Court are all equal in rank and have
precedence according to the date of the notification of their appointment
[221] (Article 11, paragraph 1), and if they sit by rota (Article 15, paragraph 2),
according. to the date on which they entered upon their duties. ·When the
date is the same the senior in age takes precedence.
The deputy judges when acting are assimilated to the judges. They rank,
however, after them.

13
The judges enjoy diplomatic privileges and immunities in the performance
of their duties and when outside their own country.
ARTICLE
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Before taking their seats the judges must swear, or make a solemn promise
before the Administrative Council, to discharge their duties impartially and con
scientiously.
ARTICLE

14

The Court is composed of fifteen judges·; nine judges constitute a quorum.
A judge who is absent or prevented from sitting is replaced by the deputy
judge.
ARTICLE

15

The judges appointed by the following signatory Powers: Germany, the
United States of America, Austria-Hungary, France, Great Britain, Italy, Japan,
and Russia, are always summoned to sit.
The judges and deputy judges appointed by the other Powers sit by rota as
shown in the table annexed to the present Convention; their duties may be per
formed successively by the same person. The same judge may be appointed by
several of the said Powers.
ARTICLE

16

If a belligerent Power has, according to the rota, no judge sitting in the
Court, it may ask that the judge appointed by it should take part in the settle
ment of all cases arising from the war. Lots shall then be drawn as to which of
the judges entitled to sit according to the rota shall withdraw. This arrange
ment does not affect the judge appointed by the other belligerent.
ARTICLE

17

No judge can sit who has been a party, in any way whatever, to the sentence
pronounced by the national courts, or has taken part in the case as counselor
advocate for one of the parties.
No judge or deputy judge can, during his tenure of office, appear as agent or
advocate before the International Prize Court nor act for one of the parties in any
capacity whatever.
.
ARTICLE

18

The belligerent captor is entitled to appoint a naval officer of high rank to sit
as assessor, but with no voice in the decision. A neutral Power, which is a party
to the proceedings, or whose subject or citizen is a party, has the same right of
appointment; if as the result of this last provision more than one Power is con
cerned, they must agree among themselves, if necessary by lot, on the officer to be
appointed.
[222]

19
The Court elects its president and vice president, every three years, by an
absolute majority of the votes cast. After two ballots, the election is made by a
bare majority, and, in case the votes are equal, by lot.
ARTICLE

ARTICLE

20

The judges on the International Prize Court are entitled to traveling allow
ances in accordance with the regulations in force in their own country, and in
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addition receive, while the Court is sitting or while they are carrying out duties
conferred upon them by the Court, a sum of 100 Netherland florins per diem.
These payments are included in the general expenses of the Court dealt with
in Article 47, and are paid through the International Bureau established by the
Convention of July 29, 1899.
The judges may not receive from their own Government or from that of any
other Power any remuneration in their capacity of members of the Court.
ARTICLE

21

The seat of the International Prize Court is at The Hague and it cannot,
except in the case of force majeure, be transferred elsewhere without the consent
of the belligerents.

22
The Administrative Council fulfills, with regard to the International Prize
Court, the same functions as to the Permanent Court of Arbitration, but only
representatives of contracting Powers will be members of it.
ARTICLE

23
The International Bureau acts as registry to the International Prize Court
and must place its offices and staff at the disposal of the Court. It has charge of
the archives and carries out the administrative work.
The secretary general of the International Bureau acts as registrar.
The necessary secretaries to assist the registrar, translators and shorthand
writers are appointed and sworn in by the Court.
ARTICLE

24
The Court determines \vhich language it will itself use and what languages
may be used before it.
In every case the official language of the national courts which have had
cognizance of the case may be used before the Court.
ARTICLE

2S
Powers which are concerned in a case may appoint special agents to act as
intermediaries between themselves and the Court. They may also engage counsel
or advocates to defend their rights and interests.
ARTICLE

26
A private person concerned in a case will be represented before the Court
by an attorney, who must be either an advocate qualified to plead before a
[223] court of appeal or a high court of one of the signatory States, or a lawyer
practicing before a similar court, or lastly, a professor of law at one of the
higher teaching centers of those countries.
ARTICLE

27
For all notices to be served, in particular on the parties, witnesses, or experts,
the Court may apply direct to the Government of the State on whose territory the
service is to be carried out. The same rule applies in the case of steps being taken
to procure evidence.
ARTICLE
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The requests for this purpose cannot be rejected unless the Power in ques
tion considers them calculated to impair its sovereign rights or its safety. If the
request is complied with, the fees charged must only comprise the expenses actually
incurred.
The Court is equally entitled to act through the Power on whose territory it
sits.
Notices to be given to parties in the place where the Court sits may be
~erved through the International Bureau.
PART

III.- Procedure before the International Prize Court
ARTICLE

28

An appeal to the International Prize Court is entered by means of a written
declaration made in the national court which has already dealt with the case or
addressed to the International Bureau; in the latter case the appeal can be entered
by telegram.
The period within which the appeal must be entered is fixed at 120 days,
counting from the day the decision is delivered or notified (Article 2, para
graph 2).
ARTICLE

29

If the notice of appeal is entered in the national court, this Court, without
considering the question whether the appeal was entered in due time, will transmit
within seven days the record of the case to the International Bureau.
If the notice of appeal is sent to the International Bureau, the Bureau will
inform the national court directly, when possible by telegraph. The latter will
transmit the record as provided in the preceding paragraph.
When the appeal is brought by a neutral individual the International Bureau
at once informs by telegraph the individual's Government, in order to enable it to
enforce the rights it enjoys under Article 4, paragraph 2.
ARTICLE

30

In the case provided for in Article 6, paragraph 2, the notice of appeal can
be addressed to the International Bureau only. It must be entered within thirty
days of the expiration of the period of two years.
ARTICLE

31

If the appellant does not enter his appeal within the period laid down in
Articles 28 and 30, it shall be rejected without discussion.
Provided that he can show that he was prevented from so doing by force
majeure, and that the appeal was entered within sixty days after the circum
[224] stances which prevented his entering it before had ceased to operate, the
Court can, after hearing the respondent, grant relief from the effect of the
above provision.

32
If the appeal is entered in time, a certified copy of the notice of appeal is
forthwith officially transmitted by the Court to the respondent.
ARTICLE
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33

If, in addition to the parties who are before the Court, there are other parties
concerned who are entitled to appeal, or if, in the case referred to in Article 29,
paragraph 3, the Government who has received notice of an appeal has not an
nounced its decision, the Court will await before dealing with the case the expira
tion of the period laid down in Articles 28 and 30.
ARTICLE

34

The procedure before the International Court includes two distinct parts: the
written pleadings and oral discussions.
The written pleadings consist of the deposit and exchange of cases, counter
cases, and, if necessary, of replies, of which the order is fixed by the Court, as
also the periods within which they must be delivered. The parties annex thereto
all papers and documents of which they intend to make use.
A certified copy of every document produced by one party must be commu
nicated to the other party through the medium of the Court.
ARTICLE

35

After the close of the pleadings, a public sitting is held on a day fixed by the
Court.
At this sitting the parties state their view of the case both as to the law and
as to the facts.
The Court may, at any stage of the proceedings, suspend speeches of counsel,
either at the request of one of the parties, or on its own initiative, in order that
supplementary evidence may be obtained.
ARTICLE

36

The International Court may order the supplementary evidence to be taken
either in the manner provided by Article 27, or before itself, or one or more of
the .members of the Court, provided that this can be done without resort to com
pUlsion or the use of threats.
If steps are to be taken for the purpose of obtaining evidence by members of
the Court outside the territory where it is sitting, the consent of the foreign Gov
ernment must be obtained.

37
The parties are summoned to take part in all stages of the proceedings and
receive certified copies of the minutes.
ARTICLE

38
The discussions are under the control of the president or vice president, or,
in case they are absent or cannot act, of the senior judge present.
The judge appointed by a belligerent party cannot preside.
ARTICLE

[225]

ARTICLE

39

The discussions take place in public, subject to the right of a Government
who is a party to the case to demand that they be held in private.
l\linutes are taken of these discussions and signed by the president and regis
trar, and these minutes alone have an authentic character.

222

PLENARY CONFERENCE

40
If a party does not appear, despite the fact that he has been duly cited, or if
a party fails to comply with some step within the period fixed by the Court, the
case proceeds without that party, and the Court gives judgment in accordance
with the material at its disposal.
ARTICLE 41
The Court officially notifies to the parties decrees or decisions made in their
absence.
ARTICLE 42
ARTICLE

The International Prize Court determines \yithout restraint the value to be
given to all the facts, evidence, and oral statements.
ARTICLE

43

The Court considers its decision in private and the proceedings remain secret.
All questions are decided by a majority of the judges present. If the number
of judges is even and equally divided, the vote of the junior judge in the order of
precedence laid down in Article 12, paragraph 1, is not counted.
ARTICLE

44

The judgment of the Court must give the reasons on which it is based. It
contains the names of the judges taking part in it, and also of the assessors, if
any; it is signed by the president and registrar.
ARTICLE

45

The sentence is pronounced in public sitting, the parties concerned being
present or duly summoned to attend; the sentence is officially communicated to
the parties.
When this communication has been made, the Court transmits to the national
prize court the record of the case, together with copies of the various decisions
arrived at and of the minutes of the proceedings.
ARTICLE

46

Each party pays its own costs.
The party against whom the Court decides bears, in addition, the costs of the
trial, and also pays one per cent of the value of the subject-matter of the case as
a contribution to the general expenses of the International Court. The amount
of these payments is fixed in the judgment of the Court.
If the appeal is brought by an individual, he will furnish the International
Bureau with security to an amount fixed by the Court, for the purpose of guaran
teeing eventual fulfillment of the two obligations mentioned in the preceding para
graph. The Court is entitled to postpone the opening of the proceedings until the
security has been furnished.

[226]

ARTICLE

47

The general expenses of the International Prize Court are borne by the sig
natory Powers in proportion to their share in the composition of the Court as laid
down in Article 15 and in the annexed table. The appointment of deputy judges
does not involve any contributio!1.
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The Administrative Council applies to the Powers for the funds requisite for
the working of the Court.
ARTICLE

48

When the Court is not sitting, the duties conferred upon it by Article 32,
Article 34, paragraphs 2 and 3, Article 35, paragraph 1, and Article 46, paragraph
3, are discharged by a delegation of three judges appointed by the Court. This
delegation decides by a majority of votes.
ARTICLE

49

The Court itself draws up its own rules of procedure, which must be commu
nicated to the signatory Powers.
It will meet to elaborate these rules within a year of the ratification of the
present Convention.
ARTICLE

50

The Court may propose modifications in the provisions of the present Con
vention concerning procedure. These proposals are communicated, through the
medium of the Netherland Government, to the signatory Powers, which will con
sider together as to the measures to be taken.

PART

IV.- Final provisions
ARTICLE

51

The present Convention does not apply as of right except when war exists
between two or more of the contracting Powers. It ceases to apply when a non
contracting Power joins one of the belligerents.
It is further fully understood that an appeal to the International Prize Court
can only be brought by a contracting Power or the subject or citizen ,of a con
tracting Power.
In the cases mentioned in Article 5, the appeal is only admitted when both the
owner and the person entitled to represent him are equally contracting Powers or
the subjects or citizens of contracting Powers.
ARTICLE

52

The present Convention shall be ratified and the ratifications shall be depos
ited at The Hague as soon as all the Powers mentioned in Article 15 and in the
table annexed are in a position to do so.
The deposit of the ratifications shall take place, in any case, on June 30,
1909, if the Powers which are ready to ratify furnish nine judges and nine deputy
judges to the Court, qualified to validly constitute a Court. If not, the deposit
shall be postponed until this condition is fulfilled.
[227] A proces-'verbal of the deposit of ratifications shall be drawn up, of which
a certified copy shall be forwarded, through the diplomatic channel, to each
of the Powers referred to in the first paragraph.
ARTICLE

53

The Powers referred to in the first paragraph of the preceding article are
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entitled to sign the present Convention up to the deposit of the ratifications con
templated in paragraph 2 of the same article.
After this deposit, they can at any time adhere to it, purely and simply, by
making known their intention in a notice addressed to the Netherland Govern
ment.
When the first adhesion is made, the Minister of Foreign Affairs of the
Netherlands shall begin a proces-'verbal in which he shall enter the adhesions as
they appear. The documents authorizing adhesions shall be attached to the said
proces-verbal.
After each adhesion, the above-named Minister shall transmit a certified copy
of the proces-'urbal to all the Powers referred to in paragraph 1 of the preceding
article.
54
The present Convention shall go into force six months from the deposit of the
ratifications contemplated in Article 52, paragraphs 1 and 2.
The adhesions shall take effect sixty days after notification thereof shall have
been given to the Netherland Government, and, at the earliest, on the expiration
of the period contemplated in the preceding paragraph.
The International Court shall, however, have jurisdiction to deal with prize
cases decided by the national courts at any time after the deposit of the ratifica
tions or of the receipt of the notification of the adhesions. In such cases, the
period fixed in Article 28, paragraph 2, shall only be reckoned from the date when
the Convention comes into force as regards Powers which have ratified or adhered.
ARTICLE

55
The present Convention shall remain in force for twelve years from the time
it comes into force, as determined by Article 54, paragraph 1, even in the case of
Powers which adhere subsequently.
It shall be renewed tacitly from six years to six years unless denounced.
Denunciation must be notified at least one year before the expiration of each
of the periods mentioned in the two preceding paragraphs, to the Netherland
Government, which will inform all the other contracting Powers.
Denunciation shall only take effect in regard to the Power which has notified
it. The Convention shall remain in force in the case of the other contracting
Powers, provided that their participation in the appointment of judges is sufficient
to allow of the composition of the Court with nine judges and nine deputy judges.
ARTICLE

ARTICLE

56

In case the present Convention is not in operation as regards all the Powers
referred to in Article 15 and the annexed table, the Administrative Council shall
draw up a list on the lines of that article and table of the judges and deputy
judges through whom the contracting Powers will share in the composition of the
Court. The times allotted by the said table to judges who are summoned
[228} to sit in rota will be redistributed between the different years of the sixyear period in such a way that, as far as possible, the number of the judges
of the Court in each year shall be the same. If the number of deputy judges is
greater than that of the judges, the number of the latter can be completed by
deputy judges chosen by lot among those Powers which do not nominate a judge.
The list drawn up in this way by the Administrative Council shall be notified

SIXTH MEETING, SEPTEMBER 21, 1907: ANNEXES

22S

to the contracting Powers. It shall be revised when the number of these Powers
is modified as the result of adhesions or denunciations.
The change resulting from an adhesion is not made until the 1st January
after the date on which the adhesion takes effect, unless the adhering Power is a
belligerent Power, in which case it can ask to be at once represented in the Court,
the provision of Article 16 being, moreover, applicable if necessary.
\Vhen the total number of judges is less than eleven, seven judges form a
quorum.
ARTICLE 57
Two years before the expiration of each period referred to in paragraph 2
of Article 55, each contracting Power can demand a modification of the provisions
of Article 15 and of the annexed table, relative to its participation in the opera
tion of the Court; its demand shall be addressed to the Administrative Council,
which will examine it and submit to all the Powers proposals as to the measures
to be adopted. The Powers shall inform the Administrative Council of their
decision with the least possible delay. The result shall be at once, and at least
one year and thirty days before the expiration of the said period of two years,
communicated to the Power which made the demand.
When necessary, the modifications adopted by the Powers shall come into
force from the commencement of the fresh period.
Done at The Hague, ......................... one thousand nine hundred
and seven, in a single original, which shall remain deposited in the archives of the
Netherland Government, and duly certified copies of which shall be sent, through
the diplomatic channel, to the contracting Powers.
.
[Here follow signatures.]

[229]
Distribution of Judges and Deputy Judges by Countries for each Year of the
.
Period of Six Years

DEPUTY JUDGES

JUDGES

JUDGES

Second Year

First Year

Argentina
Colombia
Spain
Greece
S Norway
6 Netherlands
7 Turkey

1
2
3
4

Paraguay
Bolivia
Spain
Roumania
Sweden
Belgium
Persia

DEPUTY JUDGES

Argentina
Spain
Greece
Norway
Netherlands
Turkey
Uruguay

Panama
Spain
Roumania
Sweden
Belgium
Luxemburg
Costa Rica
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Distriblltion of Judges} etc. (continued)

DEPCTY JUDGES

JUDGES

JUDGES

Fourth Year

Third Year

1
2
3
4
5
6

Brazil
China
Spain
Netherlands
Roumania
Sweden
7 Venezuela

Brazil
China
Spain
Peru
Roumania
Sweden
Switzerland

Dominican Rep.
Turkey
Portugal
S\vitzerland
Greece
Denmark
Haiti

Fifth Year

1
2
3
4
5
6

Belgium
Bulgaria
Chile
Denmark
Mexico
Persia
7 Portugal

DEPUTY JUDGES

Guatemala
Turkey
Portugal
Honduras
Greece
Denmark
Netherlands
Sixth Year

Netherlands
l\Iontenegro
Nicaragua
Norway
Cuba
China
Spain

I

Belgium
Chile
Denmark
Mexico
Portugal
Serbia
Siam

Netherlands
Salvador
Norway
Ecuador
Spain
Bulgaria
China

Annex F

[230]
VCEU RELATING TO THE MEETING OF A THIRD PEACE
CONFERENCE
The Conference recommends to the Powers the assembly of a Third Peace
Conference, which might be held within a period corresponding to that which has
elapsed since the preceding Conference, at a date to be fixed by common agree
ment between the Powers, and it calls their attention to the necessity of preparing
the program of this Third Conference a sufficient time in advance to ensure its
deliberations being conducted with the necessary authority and expedition.
In order to attain this object the Conference considers that it would be very
desirable that, some two years before the probable date of the meeting, a prepara
tory committee should be charged by the Governments with the task of collecting
the various proposals to be submitted to the Conference, of ascertaining what
subjects are ripe for embodiment in an international regulation, and of preparing
a program which the Governments should decide upon in sufficient time to enable
it to be carefully examined by the countries interested. This committee should
further be entrusted with the task of proposing a system of organization and pro
.
cedure for the Conference itself.

1231]

SEVENTH PLENARY l\1EETING
SEPTEMBER 27, 1907

His Excellency

~Ir.

Nelidow presiding.

The meeting opens at 3 o'clock.
The minutes of the sixth plenary meeting are adopted.
The President: The first delegate of the Netherlands has the floor.
His Excellency ~lr. de Beaufort: When Her ~Iajesty the Queen, my
august sovereign, learned of the wish expressed by his ExceIJency the first dele
gate of Austria-Hungary at the last meeting of the Conference, in which the
President of the Conference and a number of the other delegates concurred, she
hastened to state that, joining with alI her heart in the sentiments of gratitude to
the august initiator of the Conference, His :Majesty the Emperor of All the Rus
sias, she had felt the keenest satisfaction on hearing the hope expressed in the
Conference that, when it should meet for the third time, it might find the same
hospitable welcome at The Hague. The Goyernment of the Netherlands is not
only disposed to offer to the Third Conference the same hospitality which it has
happily been able to extend to the present Conference; but it desires also to state
that it will always consider it a precious privilege and a great honor to the Nether
lands to see in its royal capital the prosecution of the great work of peace and
justice, in which the civilized States of the whole world are cooperating, at the
instance of His Majesty the Emperor of All the Russias. (Applause.)
The President: Gentlemen, the order of the day calls for consideration of
the ten reports presented by the Fourth Commission and a vote on the conclusions.
set forth in most of these reports. 1
The task that devolved upon this Commission did not cover a clearly defined
subject, as was the case with the other Commissions. \Vhen the work was dis
tributed among the Commissions, a number of special points mentioned sepa
rately in the Russian program were assigned to the Fourth Commission and
[232] made up the qllestionnaire/ which served as a basis for its work. Al
though differing from one another, the questions included therein had a
common bond,; they all related to one of the most delicate subjects in international
affairs: the relations between belligerents and those between belligerents and neu
trals in naval warfare.
The particular difficulties inherent in the regulation of these questions pro
ceed, in the first place, from the novelty of the subject, since there had never been
any stipulations or agreements with regarcl to these matter-so And then the Com
mission was confronted with absolutely different ways of looking at the same
question: the belligerent's point of view differs fro111 that of the neutral, the point
1 Annex A to these minutes.
For the debates, see vol. iii, minutes of the meetings of
the Fourth Commission and its committee of examination.
2 Vol. iii, Fourth Commission, annex 1.
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of view of the maritime State from that of the continental Power. It was because
of this divergence of outlook, gentlemen, since each delegation defended the inter
ests and views of its Government, that there were at the outset such divergent and
even contradictory opinions that it seemed at first sight absolutely impossible ever
to reach an agreement. It required all the good will which was manifested on all
sides, the sincere desire of reaching an agreement which prevailed in the Fourth
Comniission, the broad experience and perseverance of its president, his Excel
lency Mr. MARTENS, with the assistance of his able and devoted collaborators, to
attain the results which have been achieved and which are to-day laid before you.
It is true that all the questions have not been solved. There are some on which it
has been impossible to come to an understanding. But much progress has been
made on the road to agreement, and if you will consider the starting point and
the point that has been reached, you will see how much ground has been traversed.
It is, gentlemen, the glory of the Conference, the outcome of its beneficent action,
that it has been able to bring about such rapprochements. A certain portion of
public opinion, those who are not in close touch with the reality of our work and
who judge it under the influence of sincere dreamers and conscientious theorizers
with no responsibility for the effects which their action may produce, may criti
cize what we have done and contend that, inasmuch as we have busied ourselves
with questions relating to war, we have not been working for peace. But in the
eyes of all persons who are more intimately acquainted with the matters we have
been called upon to consider, especially in the eyes of the Governments of which
we are the agents and which are the guardians of the real interests of the coun
tries that we represent, we have, I feel assured, done our whole duty, each of us
by his own country and all of us with respect to the great problem which has
gathered us here together - the problem of mitigating, so far as possible, the
horrors of war and of creating in the relations between States closer ties and
intercourse based, both in time of war and in time of peace, upon law and justice.
From this twofold point of view the results accomplished by the Fourth Commis
sion are of the kind that contribute most toward increasing the value of the work
of the Conference. I therefore consider that I am performing an act of justice in
tendering to the eminent President of the Fourth Commission, his Excellency 1\lr.
MARTENS, and his collaborators, among whom I place at the head of the list the
indefatigable and conscientious reporter, 1\1r. FROMAGEOT, the most sincere thanks
of the Conference. (Applause.)
The reporter of the Fourth Commission has the floor.
Mr. Fromageot: In conformity with the division of its work adopted by
the Conference, the Fourth Commission was charged with the study of the follow
ing questions, all pertaining to the regulating of the maritime law of nations in
time of war:
[233]

1. Conversion of merchant ships into war-ships.1
2. Enemy private property at sea. 2
3. Days of grace. s

1 For the debates, see vol. iii, FOllTth Commission, minutes of the second, fifth, seventh,
and thirteenth meetings of the Commission, and of the first, second, fourth, ninth, tenth,
thirteenth, and fifteenth meetings of the committee of examination.
2 See ibid., minutes of the second, third, fourth, sixth, seventh, twelfth, and thirteenth
meetings of the Commission.
S See ibid., fifth, eighth, tenth, and thirteenth meetings of Commission; second, third,
fourth, sixth, twelfth, thirteenth, and fifteenth of committee.
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4. Contraband of war.1
5. Blockade. 2
6. Destruction of neutral prizes. s
7. Provisions relating to land warfare which would apply equally to
naval warfare. 4
Various other questions, more or less closely connected with these matters,
were afterwards added:
(a) Regulation of postal correspondence at sea in tiTne of war.5
(b) Treatment of the crews of captured vessels. 6
(c) Exemption from capture of fishing vessels and certain other ships.1
By reason of the interrelation between aU these questions and in order to pre
serve the unity necessary for its work, the Fourth Commission, on the proposal of
its president, did not, like the other Commissions, resolve itself into subcommis
sions. His Excellency 11r. MARTENS submitted to it a general qllestio1llzaire
embracing all the questions to be studied. This questiollnaire 8 served as the basis
of the discussions.
When the study of the questiollnaire "vas completed, a committee of examina
tion was constituted and given the task of drawing up the text of the resolutions
to be proposed. A special subcommittee was charged with questions relating to
contraband of war and the treatment of postal correspondence at sea in time of
war, which pertains thereto.
Fifty-six proposals, amendments, or declarations, printed and distributed as
annexes, were presented to the Commission, the committee of examination, and
the subcommittee, and they devoted no less than thirty-two meetings to the study
of the many delicate matters that had been entrusted to them.
.
The present report aims to give an account of these proceedings and has the
honor of presenting, in the name of the Commission, five draft regulations, the
definitive adoption of which is proposed unanimously as regards the majority of
the points.
These five projects all tend to better guarantee the rights of neutral and peace
ful commerce and, as far as possible, to subject naval warfare to the sway of
conventional law.
Since the Declaration of Paris of 1856 nothing of the kind had ever been
attempted, and at the beginning of the proceedings his Excellency Mr. :MARTENS,
our eminent president, did not fail to point out the great importance of the under
taking and the effort demanded by the ever-increasing needs of justice among all
the peoples of the world. The effort has not been in vain. \Ve have attained the
first result. True, it is an imperfect one, but we must not overlook its value or
its import. It is the first time that the age-long practices of belligerents 111
1 See YO!. iii. Fourth Commission, eighth, ninth, tenth, and fourteenth meetings of
Commission, and meetings of committee of examination on contraband.
~ See ibid., tenth and fourteenth meetings of Commission, and fifth meeting of com
mittee of examination.
S See ibid., twelfth and thirteenth meetings of Commission, and eighth, ninth, eleventh,
.
thirteenth, and fourteenth meetings of committee.
4 See ibid. twelfth meeting of Commission, and fifteenth meeting of commIttee.
6 See ibid.', eighth meeting of Commission, and fourth and fifth meetings of committee
on contraband.
6 See ibid., seventh, thirteenth, and fourteenth meeting of Commission, and fifth meet
ing of committee.
7 See ibid.
eleventh twelfth, and thirteenth meetings of Commission, and sixth,
seventh, eighth, 'e!e\"enth, twelfth, and thirteenth meetings of committee.
S Ibid., Fourth Commission, annex 1.
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[234J these matters, springing from the vital, frequently imperative, and there
fore divergent, needs of nations, han been put to the test of free discussion
by all the civilized States. It is the first time that a common and genuine desire
to reach an agreement has manifested itself with respect to these matters, in
order to bring about the universal triumph of law and justice over arbitrariness
and force.
1£ it has been impossible thus far to draw up complete regulations with regard
to all of the ten subjects on the program of the Fourth Commission, let me hasten
to say that the desire to reach an agreement is, in all good faith, far from being
laid aside. The result now achieved is only the first stone of a monument that is
universally awaited and desired. The respect for law, the spirit of equity and
conciliation which continually inspired the work of the Commission are the best
pledge that the future could have. (A/,!,lallse.)
The President: The first delegate of Spain has the floor.
His Excellency :Mr. de Villa Urrutia: The Spanish Government informed
the French Government, by a note transmitted on l\Iay 16, 1857, to the Ambas
sador of France at Madrid, that, while it highly appreciated the value of the
generous doctrine proclaimed by the Declaration of Paris and rejoiced at the
international agreement respecting the freedom of enemy goods under a neutral
flag and of neutral goods under an enemy flag, as well as with regard to the
effectiveness of blockades, it could not at that time accept the abolition of pri
vateering.
The Royal Government, which has never wished to make use of the right to
issue letters of marque, which it expressly reserved in 1857, animated at the
present time by the desire to contribute to the unification of international maritime
hw, has directed me to inform the Conference that it accepts the principle of the
abolition of privateering and adheres to the Declaration of Paris in its entirety.
(Applause.)
The President: The first delegate of l\Iexico has the floor.
His Excellency 1\1r. de la Barra: The delegation of Mexico, in voting in
favor of the draft regulations on the conversion of merchant ships into war-ships,
has the honor to declare, in the name of its Government, that it adheres to the
Declaration of Paris of April 16, 1856, in its entirety.
Our Government will inform the French Government, through diplomatic
channels, of its adhesion; but it has authorized us to communicate to the Confer
ence the fact that, just as it accepted heretofore the last three articles of the
Declaration of Paris, it now adheres to its first article abolishing privateering.
By renouncing its reservation, the Government of Mexico wishes to demon
strate how sincerely it joins in a practical manner in the great work accomplished
here in common.
The project for which we are now about to vote sanctions the principle of
confining conflicts to bodies acting under the orders and directions of belligerent
States and affirms the rule - recalled by our eminent President - that war should
be considered a relation betv,'een State and State. It harmonizes the possible
necessities of national defense and the present tendencies of international law,
that is to say, interest and justice.
Without losing sight of the realities of life, this project, which recognizes the
right and duty of States to watch over the essential and permanent interests of
their sovereignty, translates our common aspirations into an ideal of peace and
justice. (Applallse.)
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[235] The President: The Conference makes official note of these declarations
and expresses its great satisfaction at the adhesion of these States to the
Declaration of Paris, as they are thus enabled to take part in the decisions of the
Conference.
The REPORTER has the floor.
The Reporter reads the articles of the" draft Convention on the conversion
of merchant ships into war-ships." 1
His Excellency General Porter: The delegation of the United States of
America abstains from voting on this proposal for the reasons stated in the decla
ration which it had the honor to make at the meeting of the Fourth Commission,
held on September 18.
His Excellency Samad Khan Momtas-es-Saltaneh: There are in the vari
ous projects mentioned in the order of business of this plenary meeting certain
articles in favor of which we have already voted; there are others with regard to
which we have abstained from voting, and still others upon which we were obliged
to cast a negative vote in the Fourth Commission.
To-day, in a spirit of agreement and conciliation, we shall vote without re
serve for all the projects which are laid before us.
The President: The Conference makes official note of this declaration.
The Conference proceeds to vote on the project as a whole:
Voting for: Germany, Argentine Republic, Austria-Hungary, Belgium, Bo
livia, Brazil, Bulgaria, Chile, Cuba, Denmark, Spain, France, Great Britain,
Greece, Haiti, Italy, Japan, Luxemburg, l\lexico, Montenegro, Korway, Panama,
Netherlands, Peru, Persia, Portugal, Roumania, Russia, Serbia, Siam, Sweden,
Switzerland.
Not voting: L'nited States of America, Colombia, Ecuador, Guatemala,
Salvador, Uruguay, and Venezuela.
Also not voting: The delegations of China and of the Dominican Republic,
whose Governments have not adhered to the Declaration of Paris of 1856; the
Ottoman delegation which has not yet received the necessary instructions from
its Government.
N at taking part in the vote: Nicaragua, Paraguay.
The project is therefore adopted by 32 votes, with 10 abstentions.
Mr. Fromageot reads Articles 1, 2, and 3 of the draft regulations on the
status of enemy merchant ships at the outbreak of hostilities." 2
His Excellency Baron Marschall von Bieberstein: The German delegation
has the honor to state that it makes reservations with regard to Article 3 and to
paragraph 2 of Article 4. It is of the opinion that these provisions establish a
situation of inequality among the Powers by imposing financial burdens
[236] upon those which, lacking naval stations in various quarters of the globe,
are not able to bring seized vessels 'into port, but find themselves compelled
to destroy them.
The President: The Conference makes official note of this declaration.
Mr. Fromageot reads Articles 4 and S.
The Conference proceeds to vote on the project as a whole:
42 delegations take part therein.
Voting for, without reservations: Argentine Republic, Austria-Hungary,
1
2

Annex B to these minutes.
Annex C to these minutes.
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Belgium, Bolivia, Brazil, Bulgaria, Chile, Colombia, Cuba, Denmark, Dominican
Republic, Ecuador, Spain, France, Great Britain, Greece, Guatemala, Haiti, Italy,
Japan, Luxemburg, Mexico, Norway, Panama, Netherlands, Peru, Persia, Portu
gal, Roumania, Salvador, Serbia, Siam, Sweden, Switzerland, Turkey, Uruguay,
Venezuela.
Voting for, 'With reservations as to Article 3 and paragraph 2 of article 4:
Germany, China, Montenegro, Russia.
Not voting: United States of America, which has not yet received final
instructions from its Government.
Not taking part in the ~'ote: . Nicaragua, Paraguay.
The project as a whole is adopted by 41 votes, with 1 abstention.
Mr. Fromageot reads the" draft arrangement concerning postal correspond
.
ence at sea."l
The Conference proceeds to a vote.
The draft is adopted unanimously, except for the Argentine Republic, which
abstained.
Not voting: Nicaragua, Paraguay.
Mr. Fromageot reads the" draft regulations on the status of the crews of
enemy merchant ships captured by a belligerent." 2
The Conference proceeds to vote on the project as a whole, which is adopted
unanimously by those voting.
Not taking part in the ~'o t e : N icaragua, Paraguay.
[237] Mr. Fromageot reads the "draft arrangement relative to the exemption
from capture of coastal fishing vessels and certain other ships in time
of war." 3
The Conference proceeds to vote on the project as a whole, which is adopted
unanimously by those voting.
N at taking part in the ~'cte: Nicaragua, Paraguay.
The President: We have still to vote on a "va'u relative to the laws and
customs of naval warfare."
The REPORTER has the floor.
Jonkheer van Karnebeek: Gentlemen, as a final matter, a Va'U is submitted
to you relative to the application to naval warfare of the laws and customs of
war on land. Before reading it to you, allow me to recall its origin to you in a
few words.
As you will remember, the committee of examination of the Fourth Commis
sion desired that a preliminary report should be made on the subject. After this
report had been submitted, the committee was of the opinion that there was not
sufficient time left in which to undertake and carry out with the care it deserved
so vast a work; but, on the other hand, it was recognized that the principles inspir
ing the provisions of the 1899 Convention are, in general, applicable to naval
warfare as well as to land warfare.
.
\Vith this in mind, the committee formulated the Va'U which is laid before
you. The Commission fully concurred in it, and it is now for the Conference to
pass upon it.
The 7.Ja'U, whose wording has been slightly altered so that it may fit into the
Final Act, reads as follows:
'. Annex D to these minutes.
2 Annex E to these minutes.
3 Annex F to these minutes.
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:r

he Conference utters the vtru that the preparation of special regulations
relatIve to the laws and customs of naval war should figure in the prorrram of
the next C~)!1ference, and that in the me~ntime the Powers may apply, as
far as possible, to naval warfare the prinCiples of the 1899 Convention rela
tive to war on land.
The President: Gentlemen, I do not believe that you will have an objection
to accepting this ",'trl{.
•
The vtrtt is accepted by acclamation.
The meeting adjourns at 4 o'clock.
The President,
S eeretaries General}
NELlDOW.
\V. DOUDE VAN TROOSTWIJK,
PROZOR.

Annex A
[238]
GENERAL REPORT TO THE CONFEREKCE UPON THE WORK
OF THE FOURTH COMMISSION
In conformity with the distribution of work adopted by the Conference,1 the
Fourth Commission was charged with the study of the following questions, all
relating to the regulation of the maritime law of nations in time of war:

1. The conversion of merchant ships into war-ships.
2. Enemy private property at sea.
3. Days of grace.
4. Contraband of war.
S. Blockade.
6. Destruction of neutral prizes.
7. Provisions relative to land warfare, which would apply equally to
naval warfare.
Various other questions, more or less closely related to these matters, were
afterwards added:
(a) Regulation of postal correspondence at sea in time of war.
(b) Treatment of the crews of captured ships.
(c) Exemption from capture of fishing vessels and certain other ships.

By reason of the connection between these questions and in order to preserve
the unity necessary for its labors, the Fourth Commission, upon the proposal of
its president, did not, like the others, subdivide itself into subcommissions. 2 His
Excellency ~Ir. :MARTENS submitted a general questionllaire embracing all the
questions to be studied. 3 This questiollnaire served as a basis for the discussions.
\Vhen the questiollnaire had been exhausted, a committee of examination ~
See second plenary meeting of the Conference. June 19, 1907, ante.
Vol. iii, Fourth Commission, first meeting, June 24, 1907.
3 Ibid., Fourth Commission, annex 1.
.
.
• The committee was composed of: hIS Excellency ·Mr. MARTENS, presIdent; Mr.
KRIEGE (Germany); his Excellency Baron VON. MACCH.IO or Mr. LAM MASCH (Austria
Hungary) ; his Excellency Mr. LARRETA (Argenttna); hIS Excellency J. VAN DEN HEUVEL
1

2
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was constituted to elaborate the text of the resolutions to be proposed. A
[239] subcommittee 1 was specially charged with the questions relating to contra
band of war and to the regulation of postal correspondence at sea in time
of war.
Fifty-six propositions, amendments or declarations, printed and distributed
as annexes, were presented to the Commission, to the committee of examination.
and to the subcommittee, ...vho devoted no less than thirty-two sessions to the study
of the numerous and delicate matters which were entrusted to them.
The object of the present report is to give an account of this work, and I have
the honor to present, in the name of the Commission, five draft regulations, which
in most points it proposes unanimously for final adoption.
These five drafts all aim better to guarantee the rights of neutral and peace
ful commerce, and to place the conduct of naval hostilities so far as possible within
the jurisdiction of conventional law.
Nothing of a similar nature has been attempted since the Declaration of Paris
of 1856, and at the beginning of our labors. his Excellency 1\lr. flIARTENs, our
eminent president, did not fail to call attention to the great importance of this
undertaking and to the effort which is demanded by the ever-growing need of jus
tice among all the nations of the world. The effort has not been in vain. A first
result has been obtained. Naturally it is still imperfect: but we cannot refuse to
recognize its value or its scope. This is the first time that, in sLlch matters, the
century-old practices of belligerents, arising from vital necessities which are often
imperative to nations, and for that very reason fundamentally divergent, have been
submitted to the civilized States for free discussion; it is the first time that there
has appeared a common and genuine desire for good understanding upon such
complex matters, in order to bring about the universal triumph of law and justice
over arbitrariness and force.
If it has been impossible to elaborate complete regulations for all ten of the
subjects in the program of the Fourth Commission, we must hasten to state that
the desire for an agreement has in all good faith by no means been abandoned.
The result obtained to-day is only the first stone of a monument which is every
where awaited and desired; but we cannot hope to build it in a few months. The
respect for law, the spirit of equity and conciliation, by which the labors of the
Commission have constantly been inspired, are the best pledges for the future.

I
CONVERSION OF 1fERCHANT SHIPS INTO WAR-SHIPS
The first question contained in the program of the Fourth Commission is
" Conversion of merchant ships into war-ships." 2
(Belgium): his Excellency Ruy BARBOSA (Brazil): his Excellency Mr. 11ATTE (Chile);
Rear Admiral SPERRY (United States of America); Mr. LOUIS RENAULT (France); his
Excellency Sir ERNEST SATOW or Lord REAY (Great Britain); l\Ir. FUSINATO (Italy); his
Excellency Mr. TSUDZUKI (Japan); his Excellency Mr. HAGERL'P (Norway); l\Ir. VAN
KARNEBEEK (Netherlands); Captain BEHR (Russia); his Excellency Mr. MILOVANOVITCH
(Serbia) ; his Excellency Mr. HAMMARSKJOLD (Sweden); Mr. HENRI FROl\IAGEOT. reporter.
1 The subcommittee was composed of: his Excellency Lord REAY (Great Britain),
president: Mr. KRIEGE (Germany): Rear Admiral SPERRY (United States of America);
his Excellency Ruy BARBOSA (Brazil); his Excellency Mr. MATTE (Chile); Mr. LOUIS
RENAULT (France); Captain BEHR (Russia); Mr. HENRI FROMAGEOT. reporter.
2 Russian program of April 3, 1906, number 3, paragraph 3 (see allte, ill initio).
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Our president, Mr. ~lARTENS, presented it in his questionnaire 1 in the follow
ing form:
Is it recognized, in practice and in law, that belligerent States may convert
[240] merchant ships into war-ships?
When merchant ships are converted into war-ships, what legal conditions
should the belligerent States observe?
In a great many countries the law recognizes the right of the State to appro
priate merchant ships, particularly in time of war, either by requisition, by charter
ing, or by purchase, and at the same time provides for the recruitment of the
necessary force either to man the vessels, or to complete the effective force of its
squadrons. The exercise of this right, thus regulated or not regulated in advance,
at;d the organization for mobilization are questions of municipal law.
\Vhat is within the province of international law is the matter of the condi
tions under which private vessels (merchant ships, fishing boats or pleasure craft)
taken into the service of the State, may be considered war-ships, with the rights
and duties belonging to such vessels.
This question is of interest to belligerents, at least to those who have abolished
privateering; for a private vessel cannot then take part in military acts. It is of
no less interest to neutrals, for only vessels belonging to the State possess the
right, according to international law, to stop a neutral vessel on the high seas,
search its papers, if there be occasion, and, in case of necessity, seize it. l\lore
over, certain rules of neutrality - sometimes local, such as passage through cer
tain straits; sometimes general, such as the limit of stay or of victualing in neutral
ports - apply only to war-ships.
It is clear that international law can require certain conditions of vessels
converted into war-ships, for the purpose of assuring the genuineness as well as
the reality of their conversion.
Upon this question seven propositions were laid before the Commission by
the delegations of Great Britain/ Italy,3 Austria-Hungary,4 the Netherlands,s
H.ussia,o Japan,7 and the United States of America. s
The British proposition, properly spe.aking, did not aim so much to fix the
conditions for the conversion of vessels as to give, as its title indicated, a defini
tion of war-ships and to add to it, as a special category, under the name of
" auxiliary vessels," merch:ll1t ships flying a neutral or enemy flag and effectively
aiding the military forces of the belligerent.
[241] The character and scope of this proposition ""ere separately examined and
have been made the subject of a special report. 9 It will suffice to state
here that the aim of the British proposition was to assimilate to the military ves
sels of a naval force all merchant ships, whether employed in the service of this
nayal force for some purpose, or placed \lnder its orders, or serving as transports
Vol. iii, Fourth Commission, annex 1.
Ibid., annex 2.
3 Ibid., annex 4.
4, Declaration of Mr. LAM MASCH, see vol. iii, Fourth Commission, second meeting.
5 Vo!' iii, Fourth Commission, annex 5.
o Ibid., annex 3.
7 Ibid., annex 6.
8 Ibid., annex 7.
.
9 See vol. iii, Fourth Commission, annex to the eighth meeting, July 24, 1907; see also
seventh meeting of July 19, 1907, declaration of his Excellency Lo:d REAY! and eighth
meeting of the Commission. July 24. 1907. I!1 ~he terms of a declaratIOn of hl~ .Excellency
Lord REAY (thirteenth meeting of the COmlTI1SSlOn.• September 18. 1907), the Bnttsh delega
tion withdrew its proposition in regard to the definition of an "auxiliary vesse!."
1

2
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for troops, and thus, in any event, evidently giving the belligerent hostile assistance,
from the standpoint of the enemy.
The other propositions aimed more directly to give precision to the conditions
of com-ersion. 1
The propositions presented by Italy, the Netherlands, Russia, and the United
States agreed in requiring that the commander of a merchant ship converted into
a war-ship, should be in the service of the State and that the crew should be a
military crew.
The delegation of the Netherlands added that they must fly the naval pennant
and be subject to the laws and customs of war; the delegation of Russia likewise
proposed that they should be registered in the list of war-ships of the State; the
delegation of Austria-Hungary demanded that the conversion be permanent until
the end of the war.
The delegations of Great Britain, Japan, the Netherlands, and the United
States proposed, moreover, that it be laid dO\vn as a principle that converted
vessels should be recognized as war-ships only if their conversion takes place in
a national port or an occupied port.
The delegation of Italy admitted this same rule, except in respect to vessels
that had left their national waters before the outbreak of hostilities_
The delegation of the United 'Mexican States declared 2 from the start that it
was in favor of the Italian proposition, and adhered to the Austro-Hungarian
proposition requiring that the conversion be permanent until the end of the war.
The Mexican delegation 3 added that its Government meant, by its declaration, to
abandon the right of privateering which it had reserYed up to that time, and did
not hesitate to enter upon the new road of international maritime law, the present
tendencies of which are so clearly visible to this Conference.
No difficulty was raised before the Commission as to the right of a belligerent
to convert merchant ships into war-ships, and our president, in confirming this,
added that this right might be assimilated to the right of engaging militia to rein
force the land army.'
As to the conditions for the exercise of this right, without questioning the pos
sibility or impossibility of using neutral'waters to effect conversion, it was consid
ered that the question whether it was proper to limit the places where conversion
might be effected to national or occupied ports should first be discussed. 5
[242] The arguments in favor of this proposition were supported especially by
the British delegation, who gave the following reasons: conversion on the
high seas would leave neutrals in ignorance of the character of a ship which had
left its last port of departure as a merchant ship; the conversion would be an act
of sovereignty, which could be performed only in places where that sovereignty
had jurisdiction. 6
1 See the analytical table drawn up to that effect (vol. iii, Fourth Commission, annex 8),
in which the various propositions are summarized, with the exception of that of the
United States of America, which was submitted afterwards.
2 Declaration of his Excellency 1Ir. ESTEvA, fifth meeting of the Fourth Commission,
July 12, 1907.
3 Declaration of his Excellency Mr. ESTEVA, seventh meeting of the FOllrth Commission,
July 19, 1907.
40hservation of his Excellency 1Ir. MARTENS, president second meeting of Fourth
Commission, June 28, 1907.
'
5 Observations of 11 r. LAM MASCH and of his Excellency Mr. MARTENS, president,
fifth meeting of Fourth Commission, July 12, 1907.
6 Speech of his Excellency Lord 'REAY, fifth meeting of the Fourth Commission, July
12, 1 9 0 7 . ·
•
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The delegation of the Netherlands,1 declaring that it supported the British
proposition, added that the comparison with militia seemed im.ccurate, because
converted ships would not in reality be intended for fighting, and showed the
danger of abuses which conversion on the high seas would be likely to cause.
The delegation of Brazil was of the same mind,2 and called attention to the
necessity of avoiding the possibility of allowing privateering to be resumed in an
indirect form by permitting an arbitrary conversion of merchant ships into war
ships.
While supporting the Austro-Hungarian proposition as to the permanence of
conversion, the delegation of Germany,a as well as the delegation of Russia 4 and
France/ maintained. on the contrary, that they could not impose any prohibition
against conversion on the high seas. In their opinion, it was one of the most
firmly established principles of maritime law that a State has full authority and
sovereignty on the high seas over all vessels sailing under its flag. Consequently,
if it be true, as the authors of the contrary propositions recognize, that conversion
is an act of sovereignty upon a vessel, it is natural to conclude that this act can,
like others, be performed on the high seas. As to abuses - the surprise of neu
trals, the danger of a return to privateering,- nothing is easier than to provide
against them by adopting publicity measures and all other conslitions which are
proper for the bona fide conversion of the vessel.
Finally the delegation of Italy 6 showed how its proposition, which was less
rigorous than the British proposition, aimed to keep better account of the actual
status of vessels at the beginning of war. It would seem, the Italian delegation
said, that vessels which had left their waters before the outbreak of hostilities
might effect their conversion on the high seas, while nothing prevents those which
leave their national waters later from making their military change before leaving.
Furthermore, it was added,1 it is difficult to admit that a merchant ship leaving a
neutral port, where it enjoyed the privileges of a merchant ship, might take advan
tage of this privilege to convert itself later into a war-ship.
At this stage and without taking a vote, the question was referred to the com
mittee of examination. s
[243] Before the committee of examination the same question concerning the
prohibition of conversion on the high seas was resumed and discussed.
The arguments already presented before the Commission were again developed. 9
The question was put to a vote; but before the vote was taken it was clearly
understood that the committee had no intention of declaring itself upon the exist
ence or non-existence of the right of conversion on the high seas, but only upon
the necessity for laying down rules stipUlating how belligerents may effect con
version on the high seas. The balloting resulted in an undecisive vote: seven
yeas to nine nays.10
1 Observation of his Excellency General DEN BEER POORTUGAEL, vol. iii, fifth meeting
of Fourth Commission, July 12, 1907.
. .
2 Speech of his Excellency Mr. BARBOSA, IbId.
3 Declarations of Admiral SIEGEL, ibid.
4 Declaration of Colonel OVTCHINNIKOW. ibid.
5 Declaration of Mr. LOUIS RENAULT, ibid.
6 Observation of his Excellency Count TORNIELLI, ibid.
1 Observation of Mr. FUSINATO, ibid.
8 See fifth meeting of Fourth Comm~ssion, July 1~, 1907.
..
9 See Fourth Commission first meetI11g of commIttee of exammahon, August 3, 1907.
10 Ibid.
V oting for prohibition of conversion on the high seas, the nine following
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CpOll the proposal of various delegations -notably Italy, the Xetherlands/
Sweden, and Belgium ~- the committee, after some hesitation, decided to pass to
the next point, and, laying aside the CJuestion of the place of conversion, to discuss
the other conditions aiming to give neutrals guaranties in conformity with the
principles sanctioned by the Declaration of Paris.
Upon the question concerning the permanence of conversion during the entire
war, there were likewise divergent views, especially by reason of its connection
with the question of the place of conversion. The committee decided,3 therefore.
to leave this question in statu quo and, as proposed by the delegations of the
Netherlands and Sweden,4 to sanction the rules upon which there was agreement.
by \vhich the military character of the converted vessel might be readily deter
mined.
Such were the conditions under which the draft herewith was drawn up, the
preamble of which indicates its aim and scope. It received a unanimous vote, with
six abstentions. 5
Considering: That several of the high contracting parties desire, in time of war, to
incorporate vessels of their merchant marine in their naval fleets;
That, consequently, it is desirable to define the conditions under which such conversion
may be effected, ill" so far as the rules in this regard are generally accepted;
That, whereas the high contracting parties have been unable to come to an agreement
on the question whether the conversion of a merchant ship into a war-ship may take place
upon the high seas, it is understood that the question of the place where such conversion is
effected remains outside the scope of this agreement and is in no way affected by the follow
ing rules:
ARTICLE 1

[244]

A merchant ship converted into a war-ship cannot have the rights and duties .accru
ing to such vessels unless it is placed under the direct authority, immediate control,
and responsibility of the State whose flag it flies.

The first article lays down the principle which is, so to speak, a corollary
of the Declaration of Paris. Its object is to give every guarantee against a
return, more or less disguised, to privateering. Every vessel claiming to be
belligerent in character must be placed under the authority, direct control, and
responsibility of the State whose flag it flies.
ARTICLE 2
Merchant ships converted into war-ships must bear the external marks which distin
guish the war-ships of their nationality.
States: United States of Am~rica, Belgium, Brazil, Great Britain, Italy, Japan, Norway,
Netherlands, Sweden; 'votillg against: Germany, Austria-Hungary, Argentine Republic,
Chile, France, Russia, Serbia.
1 Observation of lV1r. VAN KARNEBEEK, vol. iii, Fourth Commission, ninth meeting of
committee of examination, August 28, 1907.
2 Observations of his Excellency Mr. HAMMARSKJOLD and of his Excellency 1Ir. VAN
DEN HEliVEL, tenth meeting of committee of examination, August 30. 1907.
3 See tenth meeting of committee of examination, August 30, 1907.
4 Observations of ~1r. VAN KARNEBEEK (ninth meeting of committee of examination,
August 28, 1907) and IllS Excellency Mr. HAMMARSKJOLD tenth meeting of committee of
examination, August 30, 1907.
'
5 Abstaillillg:
Cnited States of America (as not having- adhered to the Declaration of
Paris, 1856), Brazil, Dominican Republic, Ecuador, Haiti, Turkey. See vol. iii thirteenth
meeting of Fourth Commission, Sept. 18, 1907.
'
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Article 2 requires -that converted vessels bear the external marks which
distinguish war-ships, that is to say, the naval flag, if that flag is different from
the commercial flag, and the naval pendant. This is a sort of first publicitv
measure and guarantee given to neutrals, showing at once the military characte-r
of the vessel.
3
The commander must be in the service of the State and duly commissioned by the com
petent authorities. His name must figure on the list of officers of the fighting fleet.
ARTICLE

The object of Article 3 is to assure a hona fide conversion and connection
with the State.
There had been a question 1 of requiring the commander to have his com
mander's commission with him and to have on board documents proving the
regular conversion of his vessel. It seemed to be more in conformity with
practical necessities, and just as satisfactory, to indicate only the requirement
that the commander be in the service of the State and regularly commissioned
by the competent authorities, that is to say, regularly appointed to his rank and
command.
ARTICLE

4

The crew is subject to military discipline.
ARTICLE

5

Every merchant ship converted into a war-ship must observe in its operations the laws
and customs of war.

The object of Articles 4 and 5 is likewise to establish firmly the military
character of the vessel and its crew. It is clear that, when the converted vessel
becomes a real war-ship, it is subject to the obligations of this class of vessel,
which counterbalances its rights as a belligerent.
Nevertheless the delegation of the United States of America 2 declared that
it made reservations to Article 5, as that article did not seem necessary, and
constituted, in its opinion, a distinction which would be annoying in the case of
certain merchant vessels bought and regularly commissioned in time of
[245] peace as a part of the United States navy.
ARTICLE

6

A belligerent who converts a merchant ship into a war-ship must, as soon as possible,
announce such conversion in the list of war-ships.

The aim of Article 6 is to assure publicity in regard to the conversion.
As has been seen above, the condition of permanent conversion during the
entire war could not be expressly sanctioned, as the delegation of Austria-Hun
gary had demanded. This question appeared to be closely connected with that
of the place of conversion. But it was understood 3 that in abstaining from adopt
ing any rule in this respect, the committee by no means intended to countenance
the abuses caused by successive conversions, which are contrary to the spirit of
good faith, with which the draft regulation is before all other things inspired.
1 See vol. iii, Fourth Commission, tenth meeting of committee of examination, August
30, 1907.
.
f
2 See twelfth meeting of committee of examination, September 6, 1907, declaratIOn 0
Admiral SPERRY.
3 See tenth meeting of the committee of examination, August 30, 1907.
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II
INVIOLABILITY OF ENEMY PRIVATE PROPERTY AT SEA
The status of enemy private property at sea is the second question which
was entrusted to the Fourth Commission for examination.
In 1899, the adoption of the principle of inviolability was proposed by the
delegation of the United States of America. Its discussion at that time had
been set aside, as not figuring in the program; but a '('a'U had been adopted 1 to
refer it to a succeeding Conference for examination.
In conformity with this 'Z1a'U, the question was included in the Russian pro
gram 2 of April 6, 1906. In the questionnaire,3 prepared under the direction of
our president, it was expressed in the following form:
Should the practice now in vogue relative to the capture and confisca
tion of merchant ships under an enemy flag be continued or abolished?
There were laid before the Commission by the delegations of the United States
of America>, Austria-Hungary,5 Italy,6 the Netherlands,7 Brazil,s Den
[246] mark,9 Belgium,Io and France 11 ten propositions, declarations or amend
ments, to the examination of which the Commission devoted no less than ten
of its meetings,I2 in whole or in part.
In the meantime and during this long discussion, the Commission was
happy to commend the declaration made on July 17 by his Excellency Mr. DE
VILLA URRUTIA, first delegate of Spain, announcing that the Royal Government
would henceforth adhere to the Declaration of Paris of 1856 in its entirety.13
The proposition of the United States of America, contemplating the abso
lute abolition of the right of capture, except in cases of the transportation of
contraband or a violation of blockade, served as a basis for the exhaustive
discussion of the question of inviolability. It was in these words:
The private property of all· citizens of the signatory Powers, with the
exception of contraband of war, shall be exempt from capture or seizure
at sea by the armed vessels or military forces of the said Powers. How
ever, this provision in no way implies the inviolability of vessels which may
attempt to enter a port blockaded by the naval forces of the above-mentioned
Powers, nor of the cargoes of the said vessels.
1 Proceedings of the First Peace Conference (pt. i, pp. 45-49 [31-33], fifth plenary
meeting, July 5, 1899).
2 See ante, ill initio.
3 Vol. iii, Fourth Commission, annex 1; questionnaire, question 3.
4 Ibid., annex 10.
5 Ibid., annex 17 and minutes of the second meeting of the Commission, June 28, 1907.
n Ibid" minutes of the second meeting of the Commission, June 28, 1907.
7 Ibid., annexes 12, 15 and minutes of the fourth meeting of the Commission, July
10, 1907.
S Ibid" annex 11.
9 Ibid., annex 13.
10 Ibid., annex 14.
11 Ibid., annex 16.
12 See vol. iii, Fourth Commission, minutes of second meeting, June 28, 1907; third
meeting, July 5; fourth meeting, July 10; sixth meeting, July 17; seventh meeting, July
19; twelfth meeting, August 7.
13 See Fourth Commission, sixth meeting, July 17, 1907.
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All the arguments in favor of inviolability were made with an eloquence
and logical force which it would be difficult to surpass.
The American delegation 1 mentioned especially the continuity of the so-to
speak historic doctrine of the United States from Benjamin Franklin to President
Roosevelt, from the negotiation of the treaty between the United States and
Great Britain in 1783 and the conclusion of the treaty with Prussia in 1785 to
the treaty of 1871 with Italy, the efforts made concerning the Declaration of Paris
of restricting fighting to the organized military forces of the belligerents and of
example supplied for more than forty years by the Italian· code for merchant
marine, the high authority of the greatest political personages of England, the
opinion of numerous eminent jurists in favor of the freedom of enemy commerce.
The analogy with the rules prohibiting pillage in war on land, the trivial
practical military advantage that the destruction of commerce gives nowadays,
reasons of humanity, the unjustifiable disturbance of transactions which are
of as much interest to all neutrals as to the belligerents themselves, the necessity
of restricting fighting to the organized military forces of the belligerents and of
excluding innocent private parties, the danger of provoking a spirit of ven
geance and reprisal, were all set forth in a striking manner.
The impossibility of admitting that war must be prevented or quickly termi
nated by making it as horrible as possible, the slight influence that commerce
and the business world would really have in provoking or preventing war, the
heavy burden of naval expenditures caused by the necessity of protecting com
merce in case of war - nothing, it may be said, was omitted which might hold
the attention.
[247] The delegations of certain countries - notably Brazil,2 Norway,S Sweden,4.
and Austria-Hungary 5-likewise called attention to the continuity of their
doctrine and their policy; and expressed an opinion in conformity with the propo
sition of the United States.
The delegation of China 6 likewise supported it without restriction.
The delegation of Germany/ while admitting that it leaned towards the pro
posed inviolability, made the reservation that its adoption of this principle de
pended upon a preliminary understanding as to the problems arising from contra
band of war and blockade. The delegation of Portugal declared that it sup
ported this opinion. s
Finally, it is proper to state that among the Powers that declared themselves
ready to adhere to the doctrine of the United States, a certain number - notably
the Netherlands,9 Greece,1° and Sweden 11_ did not conceal their doubts as to the
present possibility of a unanimous agreement.
1 Speech of his Excellency Mr. CHOATE (vol. ~ii, secon.d meeting of the Fourth Com
mission, June 28, 1907) and of Mr. URIAH ROSE (thIrd meetmg, Jul? 5, 1907).
2 See speeches of his Excellency Ruy BARBOSA (second meetl11g of the Fourth Com
mission, June 28, 1907; third meeting, July 5, 1907..
.
3 Declaration of his Excellency Mr. HAGERUP, th~.rd meetmg, JulJ: 5, 1907.
4 Declaration of his Excellency Mr. HAMMARSKJOLD, fourth meetmg, July 10, 1907.
5 Declaration of his Excellency Baron VON MACCHIO, second meeting, June 28, 1907;
sixth meeting, July 17, 1907.
.
G Speech of his Excellency Mr. FOSTER, fourth meetl11g, July 10, 1997.
.
7 Speech of his Excellency Baron MARSCHALL VON BIEBERSTEIN, thIrd meetmg, July 5,

1907. S Observation of his Excellency 1Iarquis DE SOVERAL! third ~eeting, July 5, 1907.
D Declaration of his Excellency Mr. DE BEAUFORT, thIrd meetl11g, July 5, 1907.
10 Declaration of his Excellency :Mr. RIZO RANGA~E, third meetin&, July 5, 1907.
11 Declaration of his Excellency Mr. HAMMARSKJOLD, fourth meetIng, July 10, 1907.
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For reasons similar to those expressed in the German reservations, the dele
gation of Russia 1 remarked that, in the opinion of the Imperial Government, the
question did not appear to be ripe practically, that its solution presupposed pre
liminary understandings and an experience which had yet to be gained, that in·
fact all that could be done at present was to maintain the statu quo. Moreover,
continued the Russian delegation,2 the fear of disturbances in the commercial
market, which war causes, would be an undeniable guaranty of peace.
The impossibility of separating the question of immunity from that of com
mercial blockade, the interruption of commerce, less cruel than the massacres
caused by war, were the reasons which decided the British delegation,3 which,
nevertheless, declared that its Government would be ready to consider the con
clusion of an agreement contemplating the abolition of the right of capture, if
such an agreement could further the reduction of armaments.
The Argentine ~epublic 4 declared itself categorically in favor of the con
tinuance of the right of capture. Colombia 5 declared that, whatever theoretical
considerations might be advanced in favor of the abolition of the right of capture:
this right offered an element of national defense, which, with due regard for its
national interests, it could not give up.
In the face of these divergent opinions, praiseworthy efforts were made to
bring about the adoption of measures which would alleviate the unjustifiable hard
ships of present practice.
[248] Italy,6 while declaring that it upheld the principle, which it had sanctioned
in its laws, expressed the desire, in case this principle could not yet be
accepted by the Conference, that intermediate measures be presented and dis
cussed before the discussion was closed.
Brazil 7 proposed that in connection with an agreement upon inviolability,
which it desired to see reached, the Powers should agree to apply to naval war
fare and property at sea the provisions of Articles 23, 28, 46, 47, and 53 of the
Convention of 1899 respecting the laws and customs of war on land.
Belgium 8 proposed that, instead of striving for a result which there was little
hope of reaching at present, the States should agree to lessen the hardships of
capture, by substituting for confiscation simple detention or sequestration, to set
the crews free, to prohibit the destruction of prizes, and, finally, to adopt a set
of rules relative to the rights of belligerents in naval warfare as to enemy pri
vate property.9
In the same spirit the Netherland delegation, after having proposed 10 that
every vessel carrying a passport proving that it wiII not be used as a war-ship
1 Declaration of his Excellency Mr. TCHARYKOW, yol. iii, third meeting of the Fourth
Commission, July 5, 1907.
2 Observation of his Excellency J\Ir. NELIDOw, president of the Conference, second
meeting, June 28, 1907.
3 Declaration of his Excellency Sir ERNEST SATOW, third meeting. July 5, 1907; of Sir
EDWARD FRY, ibid.; of Sir ERNEST SATOW, sixth meeting. July 17, 1907.
4 Declaration of his Excellency Mr. LARRETA, third meeting, July 5, 1907; fourth
meeting, July 10, 1907.
5 Speech of his Excellency Mr. TRIANA, third meeting, July 5, 1907.
6 Declaration of his Excellency Count TORNIELLI, second meeting, June 28, 1907.
7 See previously cited speeches of his Excellency :\Ir. Ruy BARBOSA.
8 Speech of his Excellency 11r. BEERNAERT (fourth meeting, July 10, 1907); of his
Excellency Mr. VAN DEN HEUVEL (ibid.).
9 See vol. iii, Fourth Commission, annex 14, previously cited.
10 Declaration of his Excellency Vice Admiral ROELL (fourth meeting of the Fourth
Commission, July 10, 1907).
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be exempt fr0111 capture, declared that it supported, with the reservation of a
few modifications, the project submitted by the delegation of Belgium. 1
Fi~l~lly, the French delegati~n,2 indicating its entire sympathy with the lib
eral sp!nt of the proposed doctrme, declared that it was ready to support it if
a unalll1110US agreement could be reached; but as such an agreement did not seem
possible at present, and as the solution of this question depended upon the solu
tion of other questions no less delicate, the French delegation proposed to con
dition the continuance of the present practice upon respect for the conditions
of modern war as being waged between State and State. This delegation re
marked that, within these limits and fr0111 the point of view of law and equity,
the hindrance or interruption of enemy commerce, as a means of paralyzing the
business activity of the enemy, is perfectly justifiable; that this is a powerful
means of coercion, and is legitimate so long as it is directed against the re
sources of the State and not against private individuals, and that it may not
be a source of gain for individuals. \Vith these considerations in mind, a double
,('(t'u was proposed with a view to generalizing the abolition of the old custom
of the capturing crews sharing in the prizes, and to making the States share in
the losses resulting from capture.
Such were the circumstances under which a vote was taken on this important
question.
The proposition of the United States of America (inviolability), which was
first put to vote, obtained from the forty-four States represented, 21 yeas, 11
nays, 1 abstention, 11 States not answering on roll-call. s
[249] In the absence of a sufficient number of votes to ensure a unanimous agree
ment, or at least an almost general agreement, the Commission took up the
Brazilian proposition (assimilation to land warfare). As the consideration of
this proposition resulted in an equal division of those voting and a large number
of abstentions,' the delegation of Brazil withdrew it.s
The Belgian proposition (substitution of sequestration for confiscation),
after having received a majority when taken under consideration,6 could not,
upon the discussion of the articles, obtain a support \\'hich was considered suffi
cient, and the royal delegation requested its withdrawaJ.7
In view of the diversity of opinions expressed, and in the hope of inducing
all the delegations to vote for the same measure, the president of the Commis
sion proposed that a 'Z'(t'll be adopted to the effect that henceforth, at the beginning
See minutes, vol. iii. sixth meeting of the Fottrth Commission, July 17, 1907.
Speech of Mr. LOUIS RENAULT (third meeting, July 5, 1907).
31\linutes. sixth meeting, July 17, 1907, Thirty-three States out of the forty-four
represented at the Conference took part in the Yote. The twenty-one States that voted
ill favor are: Germany (with the above-mentioned reservations), United States of Ameri~~,
Austria-II ungary, Belgium. Brazil, Bulgaria, China. Cuba. Denmark, Ecuador, Greece, Ha1t1,
Jtaly, Norway. Netherlands. Persia, Roumania, Siam. Sweden, Switzerland. Turkey; !he
eleven States that voted agaillst are: Colombia. Spain. France. Great Britain, Japan, Mex1co,
l\Iontenegro, Panama, Portugal, Russia, Salvador; Chile abstailled.
4 See vol. iii, minutes of the sc\'enth meeting of Fourth Commission, July 19, 1907.
Twenty-five States took part in the Yote. Thirteen States voted for; twelve States voted
against.
5 D~c1aration of his Excellency R UY BARBOSA (ibid.)
61\linutes of seventh meeting, July 19. 1907. Twenty-eight States took part in the
vote; twenty-three States ,"oted for; three States voted against; two States abstained.
7 Minutes of seventh meeting. July 19, 1907.
Thirty States took part in the ,"ote on Ar
ticle 1 of the proposition, Fourteen States voted for; nine States voteo aRaillst; se\'en States
abstained. See the declaration of withdrawal of his Excellency 1\lr. BEERNAERT (ibid.).
1

2
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of hostilities, the Powers should declare of their own accord whether and under
what conditions they had decided to renounce the right of capture. 1
Dut even on this point objections were raised in various quarters, and this
compromise OZ'a'U was withdrawn.
As a result the Commission had to pass upon the double 'Vlrll proposed by the
French delegation (abolition of sharing in the prize, and the State sharing in the
losses by capture). This va'lI,2 in spite of an amendment proposed by the dele
gation of Austria-Hungary,a likewise resulted in an indecisive vote and several
abstentions. 4
Such is the summary of the long discussion of one of the most important
questions in the program of the Fourth Commission. I have endeayored to give
a faithful account, without, however, taking up too much of your time. I should
have liked to be able better to express the deep impression which, in spite of
everything, the fine speeches which it was our fortune to hear did not fail to make
upon each one of us. If it appears that a continuance of the present state of
things is to be the result of this deliberation, we may be permitted to believe, as
was said by the eminent first delegate of Belgium, his Excellency 1\1r. BEERNAERT,
that a future agreement is not at all impossible.

[250]

III
DAYS OF GRACE

The third question in the program of the Fourth Commission relates to the
" days of grace to be granted to vessels in which to leave neutral ports or enemy
ports after the outbreak of hostilities." 5
As is known, it has been the custom of belligerent States, since the Crimean
war of 1854, to permit enemy ships in or entering their ports to leave on the
outbreak of hostilities, and even to grant them certain days of grace in which
to depart in safety instead of confiscating them.
The reason for this measure, which is at present entirely optional, is to " con
ciliate the interests of commerce with the necessities of war," and, even after the
outbreak of hostilities, "still to protect, as widely as possible, transactions en
tered into in good faith and in course of execution before the war." 6
This question was submitted to the Commission. for consideration by our
president, Mr. UARTENS, in the following form: 7
Is it good practice in war to seize and confiscate, upon the outbreak of
1 Speech of his Excellency Mr. MARTENS, president (vol. iii, Fourth Commission, sev
enth meeting, July 19, 1907).
2 Vol. iii, Fourth Commission, annex 16.
3 Ibid., annex 17.
4 Ibid., twelfth meeting, August 7, 1907.
The first part of the Z'irlt tending to
generalize, in the laws of the various countries, the abolition of the right to share in
prizes allowed captor crews gave rise to the following vote; thirty-four States took part
in the vote; sixteen States voted for .. four States voted agaillst; fourteen States abstained.
The second part. tending to have introduced in the various legislations the principle of the
State's sharing in losses by capture, gave rise to the fol\owing vote; thirty-four States
took part in the vote; seven States voted for; thirteen States voted against; fourteen :;tates
abstained.
5 See ante, in illitio.
Rl1ssian program of April 3. 1906. section 3, para~raph 5.
eo R el'ort prl'cedin<.>: the Frl'nch clecree of March 27, 1854 (PrSTOYE and DUVERDY Traite
des prius maritimes, Paris, 1855, vol. ii, p. 467).
'
7 Vol. iii, Fourth Commission, annex 1, questio1lnaire, questions 4 and S.
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hostilities, enemy merchant ships stationed in the ports of one of the belliger.
ent States?
Sl~ould I~ot thes~ ships be granted the right to depart freely within a
fixed tIme, with or without cargo, from the ports where they happen to be at
the beginning of the war?
Four propositions \verepresented upon this subject.
The delegation of Russia 1 proposed that the granting of days of grace to
merchant ships belonging to one of the belligerent Powers and overtaken by war
in enemy ports be declared compulsory henceforth, so that they might be able to
complete their innocent transactions, to put out to sea without interference, and
to reach the nearest national port or a neutral port. A vessel which, on account
of force majeure, might not be able to take advantage of this permission, could
not be confiscated. The Russian proposition added, for a similar reason, that
a vessel which had left its last port of departure before the war and was at sea
when war broke out, could not be captured; that it could only be detained; and,
finally, that the benefit of these provisions should be extended likewise to vessels
entering enemy ports.
In support of this proposition, the Imperial delegation emphasizeeJ,2 on the
one hand, the necessity of safeguarding, in conformity with equity, commercial
transactions entered into in good faith and in all confidence before the war, and,
on the other hand, the practice universally followed since 1854.
[251] However equitable the principle of this measure may appear in itself,
attention was nevertheless called to the fact 3 that it was a most delicate
matter in practice to lay down a uniformly obligatory rule, and that the sanc
tioning of such an obligation might eventually work harm to the legitimate inter
ests of belligerents.'
Enemy ships, which happen to be in the ports of a belligerent, may, as was
said,4 be vessels subject to service in war. It is difficult, perhaps impossible,
always to distinguish them beforehand. Can the belligerent, therdore, be forced
in all cases to allow enemy merchant ships, whatever may be their character, to
leave his ports, since the right to detain them enables him to deprive his enemy
of means of attack and defense which might soon be utilized?
For these reasons the French delegation 5 proposed the continuance of the
present optional course. But, fully endorsing the sentiments of equity expressed.
by Russia and its legitimate concern for the interests of international commerce,
which demand that transactions confidently entered into in time of peace should
not be cheated of success, the delegation of the Republic admitted the principle
that a \'essel, which should be refused permission to depart, could not be con
fiscated, and that it could only be liable to requisition in consideration of an
indemnity, like all other property which happens to be in the territory of a bel·
ligerent.
The 1\etherland delegation,6 while declaring itself in favor of a compulsory
Vol. iii, Fourth Commission, annex 18.
Speech of Colonel OVTCHINNIKOW, minutes of the fifth meeting of the Fourth Com
mission, July 12, 1907.
....
. .
3 Speech of Captain OTTLEY (see vol. 111, fiftl~ .meetmg of the Fourth Comml~slon.
July 12, 1907); of his Excellency Mr. TSUDZUKI (Ibid.); of 1\lr. LoUIS RENAULT (eighth
meeting, July 24, 1907).
4 Speech of 1\lr. LOUIS RENAULT (eighth meeting, July 24, 1907; tenth meeting, July
1

2

31, 1907).
5

6

Vol. iii, Fourth Commission, annex 20.
Ibid., annex 19.
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rule, proposed an amendment making an exception in the case of vessels admit
ting of conversion into war-ships.
Finally, the Swedish delegation/ with a view to conciliation, proposed a
combination of the Russian and French propositions by limiting the project to an
expression of the desirability of granting days of grace.
Thus the discussion which took place in Commission bore principally upon
the compulsory or optional character of the measure in question.
After having ascertained 2 that there was unanimous agreement that the
granting of days of grace be at least .considered desirable, the Commission de
cided 3 not to vote until after the committee of examination had completed its
work; and it was of the opinion that for the purpose of facilitating an agreement
it was wise to charge this committee with the drafting of a project, which should
take into consideration the difficulties concerning merchant ships admitting of
conversion into war-ships.4
Such were the circumstances under which the committee of examination
entered upon its deliberations. s
Since it had been impossible to come to an agreement upon the principle
[252] of obligation,~ the committee took as the basis of discussion the Swedish
compromise proposition. This resulted in the following draft regula
tions. 1 Except for certain reservations, it received a unanimous vote, with two
abstentions 8 in Commission.
TITLE

In the first place the title indicates that the draft regulations concern "the
status of enemy merchant ships at the outbreak of hostilities." The expression
"days of grace" was abandoned, because it did not seem to come sufficiently
'within the various hypotheses considered in the follo\ving provisions:
ARTICLE 1
\:Vhen a merchant ship belonging to one of the belligerent Powers is at the commence
ment of hostilities in an enemy port, it is desirable that it should be allowed to depart freely,
1 Vol. iii, Fourth Commission, annex 21; and remarks of his
Excellency Mr.
HAMMARSKJOLD (tenth meeting, July 31, 1907).
2 See remarks of General DE ROBILANT (fifth meeting, July 12, 1907) ; of his Excellency
Mr. MARTENS, president (ibid., and tenth meeting, July 31, 1907) ; and of his Excellency 11r.
DE BEAUFORT (eighth meeting, July 24, 1907); and of his Excellency Mr. HAMMARSKJOLD
(tenth meeting, July 31, 1907).
3 Minutes, tenth meeting, July 31, 1907.
4 See remarks of Mr. KRIEGE, tenth meeting, July 31,1907.
5 See vo!' iii, minutes of committee of examination, second meeting, August 9, 1907;
third meeting, August 12, 1907; fourth meeting, August 14, 1907.
6 Committee of examination, minutes, second meeting, August 9. 1907.
The orinciple
of an obligation, when put to vote, resulted as follows: eight States voted for it (Germany,
United States, Austria-Hungary, Belgium, Norway, Netherlands, Russia, Serbia); four
States voted against it (Argentine Republic, France, Great Britain, Japan); Sweden
abstained.
1 Adopted in committee of examination of Fourth Commission (vol. iii) by thirteen
votes and two abstentions. Voting for the proj ect as a whole: Germany (with reservation
of Articles 3 and 4, paragraph 2), Austria-Hungary, Belgium, Spain, France, Great Britain,
Italy, Japan, Norway, Netherlands, Portugal, Serbia, Sweden; abstaining: Russia, United
States of America. See fifteenth meeting of committee, September 13, 1907.
8 Thirteenth meeting of Fourth Commission. September 18, 1907.
Thirty-nine States
took part in the vote; three States (Germany, Montenegro, and Russia) voted with the
reservation of Articles 3 and 4, paragraph 2; abstaining: United States of America, Ecuador,
and Haiti.
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either immediately, or after a reasonable number of days of grace, and to proceed, after
being furnished with a pass, direct to its port of destination or any other point indicated.
The same rule should apply in the case of a ship which has left its last port of departure
before the commencement of the war and entered a port belonging to the enemy while still
ignorant that hostilities had broken out.

Article 1 contemplates, in its first paragraph, merchant ships belonging to
one of the belligerent Powers, which happen to be in an enemy port at the out
break of hostilities.
In default of an agreement upon the practical possibility of promulg~ting
an obligation at this time, the text indicates that it is desirable that the belligerent,
in whose port such vessels happen to be, grant them free departure, either imme
diately or within a certain time, and supply them thereupon with a pass per
mitting them to proceed in safety to their port of destination or to such other
port of refuge as it may be necessary to designate; for example, if their port of
de~tination is a blockaded enemy port. The provision thus expresses the unani
mous opinion of the Commission, while leaving in force the present optional
course, which permits a belligerent State, if there be occasion, to refuse to allow
the vessels in question to depart.
It appeared to be preferable not to specify that the days of grace would be
granted for loading or unloading, so as not to limit the benefit solely to these
commercial operations.
The second paragraph contemplates the case of an incoming vessel, which has
left its last port of departure before the war began and is in ignorance of the
outbreak of hostilities upon its arrival in the enemy port. The second condition
seemed to be necessary in order to avoid abuses; for the vessel, although it had
put to sea before the war began, may have learned during its voyage of the
[253] existence of hostilities, especially if it has been met and searched by a
belligerent cruiser. The mention of such search in its ship's journal will
establish the fact in this respect.
ARTICLE

2

A merchant ship unable, owing to circumstances of force majeure, to leave the enemy
port within the period contemplated in the above article, or which was not allowed to leave,
or was not granted days of grace in which to leave, cannot be confiscated. It is only liable
to detention without payment of compensation, but subject to the obligation to restore it
after the war or requisition it on payment of compensation.

Article 2 contemplates the case of an enemy merchant ship that has been
unable to depart, either because it has not been allowed to leave, or because 'it has
been prevented by force majeure from taking advantage of its permission to
leave.
In the present state of the law it is liable to confiscation and subject to the
common right of capture.
As has already been explained, this appeared to be somewhat at variance
with equity, good faith, and the security necessary in international trade. It
could not be admitted, in the present state of modern commerce, that every time
there was more or less political tension between States, ship-owners, underwrit
ers, shippers, and all who are interested in maritime commerce should be con
fronted by the fear that their enterprises, confidently entered upon during peace
ful relations, might come to grief through unexpected and brutal confiscation.

248

PLENARY CONFERENCE

But it was likewise seen that the belligerent might have a legitimate interest
in not allowing such and such an enemy ship to leave his ports, since such ship
might perhaps, sooner or later, serve against it, either as an auxiliary cruiser,
blockading its ports or exercising the right of search and of capture, or as a
repair-ship, transport, or collier, or simply as a wreck to be sunk for the purpose
of blocking the belligerent's passage.
Therefore, if it is not possible in practice to impose such an obligation upon
a belligerent State, it is at least indispensable that a belligerent should not, in
addition to the option given him to refuse to allow a ship to depart, claim the
right to make innocent commerce bear the burden of a loss which could not be
foreseen.
Therefore the belligerent is forbidden to confiscate; but, on the other hand,
is given the right to detain on condition of restitution after the war, and to requi
sition on condition of paying an indemnity. This is the solution which it ap
peared to be equitable to propose.
At the very beginning certain doubts had been expressed as to the extent of
the indemnity; but it is easy to see, in this respect, that, like all indemnities, this
one should cover the loss suffered by the lawful claimant from the act which
caused it, that is to say, in this case, the requisition.
Finally, on account of the diversity, inadequacy or absence of legal provisions
respecting requisition in different countries, it appeared to be preferable 1 not to
refer to municipal laws matters in relation to the right of requisition and the
obligation to indemnify.
ARTICLE

3

Enemy merchant ships which left their last port of departure before the commence
[254] ment of the war, and are encountered on the high seas while still ignorant of the out
break of hostilities, cannot be confiscated. They are only liable to detention on
the understanding that they shaH be restored after the war without compensation, or to be
requisitioned, or even destroyed, on payment of compensation, but in such case provision
must be made for the safety of the persons on board as well as the security of the ship's
papers.
After touching at a port in their own country or at a neutral port, these ships are
subject to the laws and customs of maritime war.
.

Article 3 relates to the hypothesis of enemy merchant ships which have left
their last port of departure before the beginning of the war and are encountered
at sea, sailing in full confidence and entire ignorance of the outbreak of hostilities.
Iri the present state of the law, these ships are, in principle, liable to capture.
However, it may be said that the same reasons that led to the preceding
provisions relative to vessels entering enemy ports or vessels which happen to be
in such ports, seem to demand that capture be forbidden. In both cases, the
equitable solution and the interest of commerce are the same; and the interest of
the belligerent is analogous.
The opinion of the committee, however, was not unanimous upon this point.
The proposed text prohibited capture, and left the belligerent merely the
right of detention or seizure.
Attention was called to the fact that,2 with respect to certain countries, the
1 See vol. iii, Fourth Commission, minutes of the committee of examination, second
meeting, August 9, 1907.
2 Declarations of Mr. KRIEGE, vol. iii, Fourth Commission, fourth meeting of committee
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right of capture was indispensable; that it allowed the destruction of the cap
tured vessel, so as not to encumber the captor with a prize which it might be
difficult or impossible to convoy to a national port; that the refusal of this right
to destroy would, in effect, amount to forcing a belligerent to leave the encoun
tered vessel free; that the right to seize was of little value, if it was impossible
in practice to convoy the prize to a national port; and that the rule proposed
would thus create an inequality among the States.
\Vhen the question was put to vote, it resulted in a tie - 6 votes to 6, with 3
abstentions. 1
The committee then took as the basis of its deliberations an intermediate
proposition, presented by his Excellency the delegate of Italy, which tended to
assure equality of treatment for vessels encountered at sea and those in port;
that is to say: confiscation to be prohibited; the right of seizure and of requisition
to be extended so as to include the right to destroy, but with the reservation of
requiring an in·demnity.
This solution reduced the question to one of money, by permitting a bellig
erent to obtain the result assured by the present practice, but obliging him to pay
for the loss caused by him to the commercial venture thus taken by surprise and
unexpectedly sacrificed.
This proposition, on the first reading, succeeded in obtaining a majority of
8 votes to 4, with one abstention; 2 and, on the second reading, a majority of 10
votes to 4, with one abstention. 3
It goes without saying that the right to destroy depends, as was pointed
[255] out by the delegation of Austria-Hungary 4 and as the text indicates, upon
the obligation to provide for the safety of the passengers and crew, and
the preservation of the ship's papers.
Finally, when the vessels in question have reached a port of their own coun
try or a neutral port, there is no further reason for their favored treatment, and
they are naturally subject to the common law of naval warfare.
ARTICLE

4

Enemy cargo on board the vessels referred to in Articles 1 and 2 is likewise liable to
be detained and restored after the termination of the war without payment of compensation,
or to be requisitioned on payment of compensation, with or without the ship itself.
The same rule applies in the case of cargo on board the vessels referred to in Article 3.

Articles 1, 2, and 3 concern the vessels; Article 4 treats of the cargo.5
With the reservation that the provisions of the Declaration of Paris of 1856
shall be applied, if occasion demands, enemy cargo is put on the same footing as
an enemy ship, and is to receive the same treatment.
of examination, August 14, 1907; twelfth meeting of committee of examination, September
6 1907; thirteenth meeting of Commission, September 18, 1907.
,
1 Vol. iii, Fourth Commission, minutes of the committee of examination, third meeting,
August 12, 1907.
2 Minutes, committee of examination, fourth meeting, August 14, 1907.
Votil1g for:
Austria-Hungary, Brazil, France, Italy, Netherlands, Russia, Serbia, Sweden; ~'otil1g against:
Germany, United Stat~s, Argentine. Rel?ublic, Japan; abs.taining: Great Britain.
.
31Iinutes commIttee of exammatlOn, twelfth meetmg. September 6, 1907. Votwg for:
Austria-Hung;ry, B~lgium, .France, Great Britain,. Italy, N~rway, Netherl~nds, Po\t~gal,
Serbia, Sweden; 'IJotlllg agawst: Germany, Argentme Repubhc, Japan, RussIa; abstawlng:
United States of America.
4 Remark of his Excellency Baron VON MACCHIO, see vol. iii, Fourth Commission,
fourth meeting of the committee of examination, August 14, 1907.
5 Minutes of the committee, fourth meeting, August 14, 1907.
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ARTICLE

5

The present regulations do not affect merchant ships whose build shows that they are
intended for conversion into war-ships.

The object of Article 5 is to limit the scope of the application of the regula
tions. l
However optional the granting of days of grace contemplated by Article 1
may be, and however equitable the solutions sanctioned by Articles 2, 3, and 4
may appear, the majority of the committee,2 after some little hesitation, came
to the conclusion, upon the proposal of the British delegation,3 amended by the
delegation of Sweden,4 that merchant ships intended for conversion into war
ships should be expressly left out of the proposed provisions and kept under the
jurisdiction of the present law. That is the object of Article 5, according to
which the build of the ships in question should serve to indicate their ultimate
purpose.

[256]

IV
CONTRABAND OF WAR

Contraband of war is one of the most delicate questions appearing in the
program of the Conference 5 and entrusted to the Fourth Commission for con
sideration.
In the course of recent wars it has been possible to perceive what serious
difficulties have been caused by the lack of definite and precise rules as to the
kind of articles that are liable to seizure by belligerents, the duty of belligerents
to make known in advance what they intend to seize, the conditions necessary for
the legitimate seizure of contraband articles, and the measures which may be
taken to prove infringement of the promulgated prohibitions. If neutral com
merce has grounds for demanding better guarantees for its security, the ques
tion, on the other hand, affects the vital interests of some countries, and still other
countries consider that it involves an essential element of the means of coercion
at their disposal for national defense.
The questionnaire sets forth the three following questions 6 as the basis of
deliberation:
What is the foundation of the right of belligerent Powers to prohibit
commerce in articles constituting contraband of war?
Within what bounds, in law and in fact, can belligerents exercise this
right?
Within what bounds, in law and in fact, must this right be respected by
neutrals?
1 Vol. iii, Fourth Commission, minutes of the committee of examination, fourth meet
ing, August 14, 1907.
2 See remarks of Mr. KRIEGE, twelfth meeting of committee, September 6, 1907, as well
as the successive votes, both on the subject-matter and form of this provision, in the fourth
meeting (August 14, 1907), twelfth meeting (September 6, 1907), and fifteenth meeting (Sep
tember 13, 1907).
3 See fourth meeting of committee, September 14, 1907, and annexes 24 and 26.
• See fifteenth meeting of committee, September 13, 1907.
5 Russian program of April 3, 1906, section 3, paragraph 6 (see ante, in initio); see
also circular of the Government of the United States of America, signed by Mr. JOHN HAY
and dated October 21, 1904.
U See vol. iii, Fourth Commission, annex 1, questions 6, 7 and 8.
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Five propositions were laid before the Commission upon this sUbject. They
were presented by the delegations of Great Britain,' Germany,2 France,3 Brazil!
and the United States of America. 5
The British proposition, submitted at the first meeting of the Commission,
contemplated purely and simply the abolition of contraband of war.
The German proposition maintained the right to prohibit trade in articles
intended exclusively for use in war (absolute contraband), as well as in such
articles as might be used ill war and were intended for enemy forces (condi
tional contraband). It required the double condition of preliminary notification
and of loading on board a vessel" bound directly" for an enemy port or a port
occupied by the enemy, or for an armed force of the enemy. In regard to condi
tional contraband, if the shipment were addressed to the enemy, to a military
contractor, to a fortified place or position of support, there would be absolute
presumption that it was intended for enemy forces. Contraband, what
[257] ever its character, was liable to confiscation, together with confiscation of
the vessel, if the contraband articles formed more than half of the cargo.
Finally, the proposition likewise contemplated the capture of vessels transporting
effective nlilitary forces.
The object of the French proposition was to regulate the present practice,
with a view to avoiding uncertainty and sudden changes, which are so detri
mental to commerce, as well as arbitrariness on the part of belligerents. The
proposition stated that the mere fact that a state of war is known to exist estab
lishes as a clear right the principle of prohibition, including confiscation, of arti
cles intended for the enemy country, which are exclusively and manifestly suit
able for war, and specified a limited list of the categories under which these
articles could be classified. The project proposed, as a second principle, that
free trade in all other goods be presumed to exist, since, at first sight, there
seemed to be no reason to hold that this would constitute a violation of the
duties of neutrals. Finally, as experience shows that many articles, apparently
perfectly harmless, but impossible to specify in advance, may be ultilized in war,
the French proposition admitted the right to prohibit trade in them, provided
there were a preliminary notification and proof in each case that they are in
tended for enemy forces, thus making them liable to confiscation and, in case
of doubt, to simple preemption.
The Brazilian proposition, inspired by the resolutions adopted by the Insti
tute of International Law in 1896, recognized only absolute contraband, enumer
ating its general categories and rejecting the idea of conditional and accidental
contraband. By exception, it reserved to the belligerent a preemption in respect
to certain articles (provisions, coal, raw cotton, clothing). It admitted that the
destination not only of the vessel but of the merchandise was to be taken into
consideration.
Finally, the proposition of the United States of America aimed to define
absolute contraband and conditional contraband, with the requirement of pre
liminary notification of its prohibition.
See vol. iii, Fourth Commission, annex 27.
Ibid., annex 28.
3 Ibid., annex 29.
• Ibid., annex 30
5 Ibid., annex 31.
1
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The deliberations of the Commission 1 bore upon the general question of
the abolition or continuance of contraband of war.2
The British delegation,3 developing the reasons for its proposition, laid spe
cial stress on the fact that the prohibition of contraband would ill accord with
modern conditions. In former times, it was pointed out, in the days of sailing
vessels, voyages with intermediate stops were frequent, and articles of contra
band were chiefly articles of absolute contraband. The destination of the vessel
was generally sufficient to show the destination and hostile character of the goods.
As the tonnage was relatively small, exercise of the right of search was easy.
The prohibition of contraband was effective. At present the discoveries of sci
ence have greatly increased the number of articles now included under the name
of conditional contraband. In order to make the prohibition of any use, it would
have to be so extended as to make the Declaration of Paris a dead letter. l\Iore
over, steam navigation, \\"ith numerous intermediate stops, has given rise to
singular complications, against which the theory of continuous voyage is endeav
oring to struggle, and, on the other hand, thanks to the progress made in trans
portation on land, there is an easy way for contraband to evade the prohibition.
Finally, the great tonnage, the variety of the cargo, the necessary ignorance of
the captain in regard to the nature of the packages carried, everything
[258J tends to make a search difficult, almost always to make the prohibition of
no avail, and in all cases to cause to neutral commerce inconveniences out
of all proportion to the legitimate interest of the belligerent.
On the other hand, the delegations of Germany,4 France,s Russi:l,G the
United States of America/ and Turkey 8 declared themselves in favor of the
continuance of the idea of contraband. They reminded the Commission that the
right of the belligerent to prohibit the transportation of appliances of war by the
enemy was founded on the principle of legitimate defense, and that the right of
control and of seizure was grounded upon the fact that a neutral State is not
responsible for the trade of its citizens. The reasons, based upon the transforma
tion that has taken place in commerce and maritime navigation, it was added,
seem to be rather exaggerated. The right to search vessels loaded with provi
sions or coal in bulk, for example, does not present either difficulties or useless
trouble to innocent commerce. By giving entire freedom to the trade in appli
ances of war, would not commerce be given by that very fact an interest in con
tinuing hostilities? Is it proper to aid and abet such a source of profit? Finally,
would there not be a certain contradiction between the abolition of contraband
and the theory, elsewhere advanced,o that treats as war-ships, with all the conI See 'Vol. iii, eighth, ninth and tenth meetings of the Fourth Commission (J LIly 24, 26
and 31, 1907).
2 Remarks of his Excellency :Mr. MARTENS, president, ninth meeting, J LIly 26, 1907, and
tenth meeting of the Fourth Commission, July 31, 1907.
3 Speeches of his Excellency Lord REAY, eighth mceting, J LIly 24, 1907, and tenth meet
ing of the Fourth Commission, July 31, 1907.
4 Speeches of 1\1r. KRIEGE, see vol. iii. eighth meeting of the Fourth Commission, July
24, 1907, and of his Excellency Baron MARSCHALL YON BIEBERSTEIN, tenth meeting, J LIly
31, 1907.
5 Speech of Mr. LoUIS RENAULT, ninth meeting of Cot11mission, July 26, 1907.
6 Remark of his Excellency Mr. TCHARYKOW, ninth meeting, July 26, 1907.
7 Remark of Rear Admiral SPERRY, ninth meeting, July 26, 1907; of his Excellency Mr.
CHOATE, tenth meeting, July 31, 1907.
8 Declaration of his Excellency RtCHID BEY (ninth mceting, July 26, 1907), while de
claring himself in favor of limiting as much as possi::!e articles to be considered as contra
band of war.
9 The British proposition relative to a definition of auxiliary vessel was afterwards with
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sequences resulting therefrom, vessels flying any flag which are engaged ia
transportation for enemy forces? I f the present uncertainty presents some dis
advantages, is not abolition somewhat too radical a remedy, capable of givino
rise to more serious difficulties? 1Ioreover, the delegation of Germany pointe~l
out, by removing, as it proposes, the system of continuous voyage, interference
'with commerce would be limited so far as possible.
The delegations of the Argentine Republic,l of Portugal,2 of Switzerland,s
and of Belgium,4 having in view the diminution of the evils of war, declared
themselves in favor of the British proposition. The Norwegian delegation 5
likewise supported it, adding that the freedom of neutral commerce could have
no influence upon the duration of hostilities, since, as a matter of fact, the bellig
erents alone were masters of the situation; that the irresponsibility of a neutral
State did not interfere with the freedom of private parties; that, finally, accord
ing to the English declarations, the theory of an auxiliary vessel was not in con
flict with the abolition of contraband. But, in default of this radical solution, in
case it should be considered premature, the royal delegation expressed the wish
either that a regulation be passed putting an end to the present uncertainties as
to conditional contraband and continuous voyage, or, at any rate, that the ques
tion be reserved for a future agreement.
[259] The delegations of Austria-Hungary 6 and of Sweden 7 were likewise
favorable, in principle, to the abolition of contraband, but nevertheless
declared that they were rcady to support any projects that were most advan
tageous to freedom of commerce.
Of the same mind, the delegation of Brazil 8 explained how, in its opinion,
the prohibition of contraband, by preventing a belligerent from obtaining provi
sions from the markets of the world, made it necessary for States constantly
to maintain ruinous armaments and supplies of provisions, 'and was thus one of
the causes of the excessive increase of military expenditures in time of peace.
The delegation of the RepUblic added that, as a matter of sound logic the aboli
tion of contraband was linl.ed with the abolition of the right of capture; that,
whether neutral or enemy, private property and commerce should be removed
from the troubles of war; that, finally, the Brazilian proposition to regulate con
traband was presented only because of the slight chance of having contraband
absolutely abolished.
Finally, the delegation of Chile 9 pointed out how, at any rate, it was proper,
in its opinion, to abolish conditional contraband, not only for the purpose of giv
ing greater security to commerce but also of avoiding numerous difficulties caused
by it. The Chilean delegation specified in this respect the case of nitrate of soda,
classified up to the present time as contraband, eighty per cent of which, at least,
is used in agriculture.
drawn. See declaration of his Excellency Lord REAY, yol. iii. thirteenth meeting of Fourth
Commission, September 18, 1907.
1 Declaration of his Excellency ]l.lr. LARRETA, ninth meeting, July 26, 1907.
2 Declaration of his Excellency ]l.Iarquis DE SOVERAL, ibid.
3 Declaration of Mr. 1\IAx HUBER. ibid.
4 Declaration of his Excellency ]l.lr. VAN DEN HEUVEL, tenth meeting, July 31, 1907.
5 Speech of his Excellency Mr. HAGERUP. ninth meeting, July 26. 1907.
6 Declaration of his Excellency Baron VON MACCHIO, see vol. iii, tenth meeting of the
Fourth Commission, July 31, 1907.
7 Declaration of his Excellency lIr. HAMMARSKJ(iLD. ninth meeting, July 26, 1907.
8 Speech of his Excellency 1\lr. Ruy BARBOSA, ninth meeting, July 26, 1907.
9 Speech of his Excellency :'IIr. CARLOS CONCHA, tenth meeting, July 31, 1907.
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Such were the circumstances under which a ballot· \\"as taken upon the aboli
tion of contraband. l
Out of 3S States which voted, the British proposition obtained 26 votes; 5
States voted against it; 4 States abstained from voting.
After this vote upon the general principle, the question was referred to the
committee of examination 2 and given over to a special subcommittee for study.
The subcommittee, in view of the fact that a unanimous vote could not be
obtained in the Commission, endeavored to find a basis for a general agreement
upon the regulation of contraband. 3
In the first place, it considered what articles should constitute absolute con
traband. A certain number of categories of articles were decided upon as admit
ting of such classification: 4 (1) arms of all kinds, including arms for sporting
purposes and their distinctive component parts; (2) projectiles, charges, and car
tridges of all kinds, and their distinctive component parts; (3) powders and
explosives specially prepared for llse in war; (4) gun mountings, limber boxes,
limbers, military wagons, field forges, and their distinctive component parts; (S)
clothing and equipment of a distinctively military character; (6) all kinds of
harness of a distinctively military character; (7) saddle, draft, and pack
[260] an'mals suitable for use in war; (8) articles of camp equipment and their
distinctive component parts; (9) armor plates; (10) war-ships, including
boats, and their distinctive component parts of such a nature that they can be
used only on a war-vessel; (11) implements and apparatus designed exclusively
for the manufacture of munitions of war, for the manufacture or repair of arms,
or war material for use on land or sea.
The consideration of the other questions likewise gave rise to a first ex
change of views. The delegation of the United States of America declared 5
that it was willing, in conjunction with the British delegation, to abolish relative
contraband, as intimated in its first proposition. Lack of time and the complica
tion of interests involved did not admit of the elaboration at present of a text
adopted by all.
It was the opinion that these were questions which, in the sincere desire for
regulations that would be satisfactory to all, must be submitted to the interested
Governments for further consideration, and the subcommittee is pleased to hope
that this delicate matter can then be made the subject of a definitive agreement.
1 See vol. iii, Fourth Commission, tenth meeting, July 31, 1907.
Votillg for: Argentine
Republic, Austria-Hungary, Belgium, Brazil, Bulgaria, Chile, China, Cuba, Denmark, Domini
can Republic, Spain (declaration of Count DE LA :'o.IORTERA, ele\'enth meeting, August 2,
1907), Great Britain, Greece, Italy, :Mexico, Norway, Paraguay, Netherlands, Peru, Persia,
Portugal, Salvador, Serbia, Siam, Sweden Switzerland; c'otillg agaillst: Germany, United
States of America, France, l\1ontenegro, Russia; abstaillil/g: Japan, Panama, Roumania,
Turkey,
2 Remarks of his Excellency 1\lr, MARTENS, president, tenth meeting of Commission,
July 31,1907.
3 Remark of his Excellency Lord REAY, president, first meeting of subcommittee, Au
gust 12, 1907.
4 See second meeting of subcommittee, August 15, 1907.
5 Declaration of Rear Admiral SPERRY. See vol. iii, Fourth Commission, third meeting
of subcommittee, August 21, 1907.
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v
ON BLOCKADE
The questions raised by blockade did not appear expressly in the Russian
program of April 3, 1906; but, as the study of this question belongs to the study
of the" special operations of maritime warfare" contemplated by this program,!
the questionnaire of the Fourth Commission had mentioned it in the form of the
two following questions: 2
Is it necessary to modify the terms of the Declaration of Paris of 1856 a
as to blockade in time of war?
Is it desirable to determine, in the convention to be concluded, the
universally recognized consequences of the breaking of an effective blockade?
There were laid before the Commission a proposition submitted by the dele
gation of Italy/ and four amendments presented by the delegations of the United
States of ~merica,5 BraziI,O Great Britain,7 and the Netherlands. 8
[261] The object of the Italian proposition was to specify the conditions under
which a blockade must be effecth'e, declared and made knowll, according
to the rules of the law of nations, in order to be obligatory. On this point it laid
down the principle of a system of notifying the blockaded place, as well as neu
tral Governments. In default or in case of ignorance of this notification, a ship
approaching the blockaded place should receive a special notification. The propo
sition established, moreover, a system according to which a vessel could not be
seized on account of violation of the blockade except while it was attempting to
pass through the lines of the blockading force.
The Royal delegation supported its proposition by pointing out 9 that the
definition of blockade given by the Declaration of Paris of 1856, while it con
tained the germ of future solutions, left room for numerous uncertainties as to
its practical application, that it seemed wise to clear up these doubts by complet
ing the definition of blockade and by specifying the manner of its notification as
well as what constituted a violation. The aim of the proposition was to confine
blockade to its rightful bounds by perfecting the work of 1856 and by establish
ing equitable conditions in conformity with the exigencies of war and the interests
of commerce.
The amendments presented by Brazil and the ::\etherlands accepted the prin
ciples of the Italian proposition. The Brazilian amendment 10 aimed to have the
geographical limits of blockade specified; to lay down the rule that within those
Russian program of April 3, 1906, section 3, paragraph 2. See allte, ill initio.
See vol. iii, Fourth Commission, annex 1, questiollllaire, questions 9 and 10.
a Declaration of Paris of April 16, 1856: "... (4) In order to be binding, blockades
must be effective; that is to say, they must be maintained by a force really sufficient to pre
vent access to the territory of the enemy."
4 See vol. iii, Fourth Commission, annex 34.
5 Ibid., annex 35.
6 Ibid., annex 36.
7 Ibid., annex 37.
8 Ibid., annex 38.
9 Speech of his Excellency :Mr. GUIDO FUSINATO, see vol. iii, tenth meeting of the
Fourth Commission, July 31, 1907.
10 Speech of his Excellency Ruy BARBOSA, eleventh meeting of Commission, August
2, 1907.
1
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limits the effectiveness of a blockade could not be questioned; to establish the
principle that vessels which had put to sea seven days after notification to the
country from which they had sailed would be presumed to know of the block
ade; and, finally, to assure a notification of changes in the blockade. The N ether
land amendment 1 confined itself to stating that only the question of effective
blockade in war should be considered, and not so-called pacific blockade.
The amendments submitted by the United States of America and Great
Britain, without disputing the material portions of the Italian proposition as to
the definition of blockade and the notification thereof, aimed, on the contrary,
with respect to its violation, to put into force the system of permitting the seizure
of every vessel sailing towards a blockaded place, as well as of a vessel attempt
ing to force its way through the line of blockade itself.
In the Commission the principles sanctioned by the Italian proposition ob
tained, in addition to the above-mentioned support of Brazil and the Netherlands,
the support of Germany,2 Austria-Hungary,3 Greece,4 Turkey,5 and the Argentine
Republic,6 it being recognized by the Italian delegation, according to the observa
tions of the Greek and Dutch delegations and in conformity likewise with the
text of the question itself as stated in the questionnaire, that tIle proposition con
cerned only blockade in time of war, thus excluding, in the opinion of the Dutch
delegation, blockade of neutral territory.
The first subcommission of the Third Commissiort, charged with the ques
tion of submarine mines, expressed through its president 1 the opinion
[262] that it was proper to include in the discussion of blockade the question
whether the mere use of these destructive engines was sufficient to con
stitute an effective blockade. It appeared, in effect, that this question could be
considered jointly by the two Commissions. It was decided 8 to entrust it to
the two committees of examination for discussion, in case they should prepare
a draft Convention.
Such were the circumstances under which the Italian proposition and its
various amendments were brought before your committee of examination.
At the first deliberation the British delegation 9 _ emphasizing the great di
vergence between the systems long followed in the matter of blockade by con
tinental practice, on the one hand, and by Anglo-American practice, on the other;
the fact that in its opinion the question of blockade was not specifically included
in the program of the Conference; the absence of instructions and the lack of time
in which to reach a compromise solution which would be acceptable to the inter
ested Governments in so delicate and complicated a matter - proposed that dis~
Cllssion of this question be suspended and consideration of it postponed.
.
1 Remarks of his Excellency Mr. DE BEAUFORT (vol. iii, eleventh meeting of Fourth
Commission), and of Lieutenant Colonel VAN OORDT (ibid.).
2 Declaration of his Excellency Baron MARSCHALL VON BIEBERSTEIN, tenth meeting of
Fourth Commission, July 31, 1907.
3 Declaration of his Excellency Baron VON MACCHIO (ibid.).
4 Declaration of Mr. STREIT (ibid.).
5 Except for certain modifications in the wording, conformably in this respect to the
British proposition; declaration of his Excellency l\1EHEMED PASHA, eleventh meeting of
Commission, August 2, 1907.
6 Declaration of his Excellency 11r. LARRETA (t'bid.).
7Remarks of his Excellency 11r. HAGERUP (ibid.).
8 Remarks of their Excellencies Count TORNIELLI, Sir ERNEST SATOW, and 11r. MAR
TENS, president, eleventh meeting of Fourth Commission.
9 Declaration of his Excellency Sir ERNEST SATOW, fifth meeting of committee of ex~
amination, August 16, 1907.
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It was not in the power of the committee to pass upon this matter. It could
only transmit this proposition, expressing the wish that, in case of postponement,
an exhaustive study by the Governments might, in the near future, bring about
the uniformity which was demanded by the interests of commerce and the peace
of the world.

VI
DESTRUCTION OF NEUTRAL PRIZES
The question of the destruction of neutral prizes in case of force majeure,
which figures in the Russian program of April 3, 1906/ was entrusted by the
Conference to the Fourth Commission for examination.
With a view to giving direction to the arguments and to facilitating the
work,2 our president inserted the following questions 3 in his questionnaire.'
Is the destruction of merchant ships, sailing under a neutral flag and
engaged in the transportation of troops or contraband of war in time of
war, prohibited by law or by international practice?
Is the destruction of all neutral prizes by reason of force majeure
illicit according to laws at present in force and the practice of naval warfare?
[263] Four propositio~s were presented - by the delegations of Great Britain,
Russia, the United States of America, and Japan. 4 The Commission dis
cllssed the principle involved in them and referred them to the committee of exam
ination under the following conditions:
The Russian delegation 5 proposed to lay down as a principle that the destruc
tion of a prize should be prohibited, except in case its preservation might prejudice
the safety of the capturing vessel or the success of its operations. The right of
destruction should be exercised by the captor only with the greatest reserve; he
should look out for the safety of the persons on board, preserve the ship's papers,
and might possibly be required to pay damages.
In the Commission, the Imperial delegation 6 laid stress especially on the
fact that, in its opinion, a vessel which violates neutrality would no longer have
a right to the benefits of neutral status; that the very fact of the capture, under
conditions recognized as justifying its validity, would cause title to the property
to pass to the captor, who would thus become free to destroy it as his own prop
erty; that in any case the capture should be submitted to a prize court and
might give rise to an indemnity. For military or practical reasons, it was added,
it might be impossible for the captor to preserve the prize and convoy it to a place
of safety. Under such conditions it would be treason indeed to set the prize
free, and an absolute prohibition to destroy it would place countries which have
ports only on their home coast under an unjustifiable handicap.
Russian program of April 3, 1906, section 3, paragraph 6. Vol. i, ante, i,~ initio.
Remarks of his Excellency Mr. MARTENS, president, vol. iii. twelfth meeting of
Fourth Commission, August 7, 1907.
3 See vol. iii, Fourth Commission, annex 1, questionnaire, questions 11 and 12.
4 This last proposition, presented by the Imperial Government as an amendment to the
British proposition, was withdrawn in the committee of examination (see vol. iii, declara
tion of his Excellency 1\1 r. TSUDZUKI, eighth meeting of the committee, August 24, 1907).
5 Vol. iii, Fourth Commission, annex 40.
6 Speech of Colonel OVTCHINNIKOW, twelfth meeting of the Commission, August 7, 1907.
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The British proposition 1 and the proposition of the United States of Amer
ica,2 on the contrary, aimed at an absolute prohibition to destroy th~ prize and
the obligation to set it free, if it were found impossible to convoy It before a
prize court.
The delegation of Great Britain, in support 3 of its proposition, took the
standpoint of the present law, which it submitted as not authorizing destruction.
Replying to the argument above mentioned, based on the difference in the geo
graphical situation of States, it added that if such geographical situation did in
deed prevent a State from exercising effectively the right of seizure with respect
to neutral vessels carrying contraband or running a blockade, it must neverthe
less leave them free.
The Commission was unanimously of the opinion that it was in no way in
cumbent upon it to investigate what the present law was, but only what law it
should promulgate; that it was not called upon to discuss here de lege lata, but
de lege ferenda,· and it recognized 4 the fact that there was a connection between
the question of the destruction of prizes and the question of the free access of
prizes to neutral ports, which had been submitted to the Third Commission for
study; and that, in consequence, there should be a joint study of the questions by
the two committees of examination. 5
In your committee of examination the Russian system of the right of de
struction and the Anglo-American system of the prohibition of destruc
[264] tion were taken up and developed. 6 The delegation of Germany 7 de
clared that it was entirely of the point of view of the delegation of Russia.
The Italian delegation 8 stated the connection which existed, in its opinion,
between this question and that of the right of prizes to enter neutral ports, con
templated by Article 23 of the draft regulations upon the access of belligerent
vessels to neutral ports and their stay therein, which was elaborated by the com
mittee of examination of the Third Commission.
Pursuant to this last point of view, a meeting of the two committees of ex
amination took place. 9 In the first place a ballot was taken on the principle of
the free access of prizes to neutral ports, established by the said Article 23.
This ballot resulted in 9 votes for and 2 votes against the principle, with 6 absten
tions. A ballot was then taken on the Anglo-American proposition (prohibition
of the destruction of prizes), resulting in a vote of 11 for and 4 against the
proposition, with 2 abstentions; and, finally, a ballot was taken on the Russian
Vol. iii, Fourth Commission, annex 39.
Ibid., annex 42.
3 Speech of his Excellency Sir ERNEST SATOW, twelfth meeting of Commission August
7, 1907.
'
4 Remarks of his Excellency Count TORNIELLI (ibid.).
5 Remarks of his Excellency :\Ir. :MARTENS, president (ibid.) .
•6 See in support. of the Russian proposition, t~~ sp~ech of Commander BEHR, eighth
meetmg of the committee, August 24, 1907 (see vol. 111) ; m support of the Anglo-American
propositions, .the remarks of his Excellency Sir ERNEST SATOW, ibid.; and eleventh meeting
of the committee, September 4, 1907, as well as remarks of General G. B. DAVIS, in the name
of the delegation of the United States of America, thirteenth meeting of the committee, Sep
tember 9, 1907.
•
7 Declarations of Mr. KRI~GE, eighth meeting of. committee, August 24, 1907; ninth meet
Ing, August ~8; el~venth meetmg, September 4; thirteenth meeting, September 9; and the
documents prmted 111 annex 43.
•8 Remarks of his Excellency Count ~ORNIELLI and his Excellency Mr. FUSINATO, eighth
meetmg of committee, August 24, 1907; nmth meeting August 28
9 See fourteenth meeting of committee, Septembe; 10, 1907. .
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proposItiOn (right to destroy) resulting in 6 votes for and 4 votes against the
proposition, with 7 abstentions.
Such was the result of these deliberations, which may be summed up, it
would seem, as follows: The free access of belligerent prizes to neutral ports
received a slight majority; the prohibition of the right to destroy, more or less
dependent for the most part on such free access, received a slightly greater
majority; and, finally, the right to destroy, under any condition, also received a
slight majority and a number of abstentions. Under these circumstances it
seemed to be difficult to reach an agreement at the present time.

VII
LAWS AND CUSTOMS OF NAVAL WARFARE
When the work was distributed during the course of the second plenary
meeting of the Conference, the Fourth Commissi011 was charged, as a final task,
with an investigation as to " what provisions relative to war on land would be
likewise applicable to naval warfare."
The questionnaire elaborated by our president, his Excellency 11r. MARTENS.
to serve as a basis for the discussions of the said Commission, stated the ques
tion in the following words: "\Vithin what limits are the provisions of
[265] the Convention of 1899 relative to the laws and customs of war on land
applicable to the operations of naval warfare? "
As will be recalled, the Commission, in its twelfth meeting, referred this
question, without preliminary djscussion, to the committee of examination for
investigation, which committee, following the order of the questionnaire, took
it up last.
In order to obtain a basis for the discussions which might arise, the com
mittee considered it desirable to have a report made upon the matter.1
As this report was placed on the program of its twelfth meeting, the com
mittee was unanimously of the opinion that at that late hour there was not suffi
cient time to begin and satisfactorily carry through so vast a work. The report
had laid stress especially upon the fact that the adaptation of the Convention of
1899 to naval warfare would necessitate not only changes in the wording and
form, but also modifications in the matter itself, requiring profound study, for
which the committee was not prepared. Indeed, the regulations to be elaborated
would have to take account of certain complicated situations arising from war on
land as well as from naval warfare. Moreover, the question arose as to whether
or not the different draft regulations concerning the crew of enemy merchant ships
captured by a belligerent should enter into these regulations, as well as those
concerning coastal fishing boats and vessels that have been classified with them •.
those concerning the status of enemy merchant ships at the outbreak of hostili
ties, those concerning the conversion of merchant ships into war-ships, etc. In
short, the committee, although fully recognizing the usefulness of the work de~
manded, considered that it was obliged to renounce it and leave it for a future
Conference to take up carefully.
However, it was recognized in committee that the provisions of the regula
tions of 1899 were inspired by principles \vhich do not apply to war on land alone.
1 Report drawn lip by 11r.
the thirteenth meeting).

VAN KARNEBEEK

(see vol. iii, Fourth Commission, annex to
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As appears from the preamble of the Cor:vention. t~ ~'hich the~e regulations were
annexed its authors were moved by a desIre to d1l11111lsh the eVIls of war as much
as possible and to satisfy the ever-increasing requir~m~nts of civilization ~nd
humanity. Indeed, the committee stated that these pnnclples, as a general th1l1g,
were equally applicable to naval warfare; and it was of the opinion that, pending
the framing of special regulations, it would be advisable to request the Govern
ments to follow these principles, in so far as possible, if occasion should arise.
Under these circumstances the committee decided to present the following
V(rtt to the Commission:
The Commission requests the Conference to be good enough to express
the V(l'U that it would like the Powers to apply to naval warfare, so far as
possible, the principles of the Convention of 1899 relative to war on land,
.
pending the framing of special regulations.
It is, in its opinion, desirable that the elaboration of special regulatIOn:;
should figure in the program of the next Conference.
This

1266]

~ra'lt

was adopted unanimously.

VIII
PROTECTION OF POSTAL CORRESPONDENCE AT SEA

The two provisions which follow relate to a question which did not figure
in the program of the Conference or in the questionnaire of the Fourth Commis
sion. They arose from a proposition which was presented by the delegation of
Germany,1 as a sort of annex to its project concerning contraband, and referred
to the special subcommittee which was charged with this question. 2 The follow
ing project is far from being unimportant; its adoption would be of considerable
advantage to commerce.
In the present state of international law the transportation of postal corre
spondence at sea is not effectively guaranteed in time of war. A distinction is
indeed made according to whether the correspondence is official or private, whether
or not the senders and addressees belong to the enemy's service, whether or not
the vessel is a regular mail carrier, and according to the place of departure and
destination. The result is none the less that mail-bags carried by sea in time
of war do in fact ordinarily undergo seizure, opening, rifling, confiscation, if
need be, and at any rate delay or even loss.
The Institute of International Law as early as 1896 passed resolutions pro
posing certain guaranties in this respect. The draft regulations that follow are
intended to satisfy all the indisputable needs of commerce, by proclaiming the
inviolability of correspondence.
The German delegation, in presenting its project, explained 3 that as so many
private commercial interests at the present day depend upon regular mail service,
it is indispensable to remove this service from the disturbances of naval war
fare. The advantages to be gained by belligerents from the control of the postal
service is out of all proportion to the harm done to inoffensive commerce. Teleg
See vol. iii, Fourth Commission, annex 44.
See fourth meeting of the subcommittee, September 14, 1907, and fifth meeting, Sep·
tember 24, 1907.
3 Speech of Mr. KRIEGE, eighth meeting of the Commission, July 24, 1907.
1

2
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raphy and radiotelegraphy offer belligerents more rapid and surer methods of
communication than the mail.
Although the question was set forth in connection with contraband of war,
and although dispatches are, by analogy, often considered articles of contraband,
it is proper to note that the question is, on the whole, quite independent, since it
arises, whatever may be the flag of the vessel carrying mail, whether neutral or
enemy. However, this distinction between neutral and enemy nationality had
to be put in the text, by reason of the apprehension of certain Powers in the mat
ter of mail carried under an enemy flag.
As was pointed out by the German delegation, the best guaranty to the postal
service would assuredly have been to exempt regular mail-carrying vessels from
the right of search and from the ordinary treatment of merchant ships in time
of war. That did not appear to be possible, because of the conditions of com
mon law, under which these same vessels were in all other respects. But it was
thought advisable to state expressly that, in case the search of a mail
[267] carrying ship is necessary, it should be done with all possible dispatch.
The project was unanimously adopted by the subcommittee, except for the
reservation of the delegation of Russia concerning paragraph 2, Article 1.

IX
CREWS OF ENEMY l\IERCHANT SHIPS CAPTURED BY A
BELLIGERENT
In present international practice, the men, the officers, and the captain com
posing the crew of a captured enemy merchant ship are treated as prisoners of
war. The right of capture is, in a manner, applied to the crew as well as to
the ship itself, often without endeavoring to distinguish between neutral subjects
and enemy subjects.
To justify this mode of action, it is argued that it is to the interest of the
capturing belligerent to 'weaken the power of the enemy by depriving him of
effective forces intended, more or less, to serve on war-ships .
.However equitable it may be, this practice has given rise to difficulties on
several occasions. It has been criticized because of the hardship caused by treat
ing as prisoners of war private persons who take no part in hostilities, the
majority of whom are poor people, whose arduous business is their only way
of earning a living, and who deserve as much consideration as individual for
eigners in armies and in enemy territory.
This matter did not figure in the Russian program for the Conference. It
was laid before the Fourth Commission in a British proposition,! which con
templated only neutral sailors; afterwards in a Belgian proposition,2 which ex
tended the benefit of freedom even to enemy sailors.
As there was no discussion of the question before the Commission, and as
the British delegation declared itself ready to accept the Belgian amendment, the
question was referred to the committee of examination.
The committee admitted unanimously in principle the desirability of modi
fying the treatment of the crews of captured, inoffensive enemy ships, which are
See vol. iii, Fourth Commission, annex 45.
Minutes of the Commission, seventh meeting, July 19, 1907, declaration of his Excel
lency Mr. VAN DEN HEUVEL, annex 46.
1

2
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takin.'" 110 part in the war, on condition that by so doing the legitimate interests
of th~ capturing belligerent are not prejudiced by such crews increasing the effec
tive force of the enemy.
The provisions which follow were prepared from thi~ point of view. T!le
principle is laid down that the crews of captured enemy Sll1pS are not made pns
oners of war, but that, in certain cases, their liberty should depend upon certain
conditions, in order that the capturing belligerent may be assured that his rights
will be respected so far as is compatible with humanity.
This project obtained a unanimous vote 1 in Commission.

[268]

ARTICLE

1

\Yhen an enemy merchant ship is captured by a belligerent, such of its crew as are
subjects or citizens of a neutral Power are not made prisoners of war.
The same rule applies in the case of the captain and officers likewise subjects or citizens
of a neutral Power, if they promise formally in writing not to serve on an enemy ship while
the war lasts.

Article 1 contemplates neutrals who form part of the crew of a captured
enemy vessel. In principle they are not made prisoners.
Nevertheless the article makes a distinction between the men of the crew
and the captain and officers.
In the first place, it was proposed 2 to require both officers and men to bind
themselves not to embark on any enemy vessel, whether war-ship or merchant
ship. But it appeared that to exact a promise from sailors, the scope of which
they would hardly understand and the execution of which it might at times be
very difficult to control, would impose a hardship frequently impossible to en
force. Hence the distinction established by the text. The sailors are purely and
simply free; the captain and officers are set free only if they promise formally
and in writing not to serve on an enemy ship so long as the war lasts. 3 .
This promise is in the form of a written agreement. There had been ques
tion of an oath; but that formality appeared to offer serious difficulties, by
reason of the differences in the practice followed in different countries, and it
could not be established.
ARTICLE

2

The captain, officers, and members of the crew, when enemy subjects or citizens, are
not made prisoners of war, on condition that they make a formal promise in writing, not
to undertake, while hostilities last, any service connected with the operations of war.

Article 2 treats of enemy subjects, whatever their capacity on board; the
men of the crew as well as the captain and officers are set free only upon their
promise not to make use of their liberty against the military interests of the
captor.
The engagement not to undertake any service bearing upon war operations
as long as the war lasts was understood to include embarking on board a war
ship as well ~s land service in the arsenals or in the army, or any other military
or naval serVIce.
~ Vol. iii! ~hirteenth me~~ing of the. Fourth Commission, September 18, 1907.
8 Proposlt\O? of the Bntt~h d.elegatlOn.
See vol. iii, Fourth Commission, annex 47.

See committee of exammatlOn, fifth meeting, August 16, minutes; annex 48.
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ARTICLE 3
The names of the persons retaining their liberty under the conditions laid down in
Article 5, paragraph 2, and in Article 2, are notified by the belligerent captor to the other
belligerent. The latter is forbidden knowingly to employ the said persons.

[269] The object of this provision is to assure the execution of the engagement
imposed by the preceding articles, whether upon neutral officers, or upon
all enemy subjects. The captor State must send to the other belligerents a copy
of the list of individuals thus retaining their liberty, and the latter must not know
ingly enroll them in its service.
ARTICLE 4
The preceding provisions do not apply to ships taking part in the hostilities.

The only object of the regulations, as we explained at the beginning, is to
protect the crews of ships peacefully pursuing a commercial enterprise. It
seemed that because of the innocent character of their occupation these crews
should not be made prisoners of war and treated as if they were taking part, even
indirectly, in the hostilities. It is therefore natural that there should be no bene
fit in cases where the cause does not exist.
Whether a ship is peacefully engaged in a commercial enterprise or par
ticipating in the hostilities is a question of fact, which it seemed to be impossible
to reduce to a fixed rule.

x
EXEMPTION FROM CAPTURE OF COASTAL FISHING BOATS
• AND CERTAIN OTHER VESSELS IN TIME OF WAR
According to a very ancient custom,! coastal fishing vessels are considered
exempt from capture in time of war, and it may be added that at the present
day this practice is universally approved. 2 Nevertheless it is, according to the
country, more or less legally assured, and it may appear advisable to establish
the principle definitively in a conventional provision.
Moreover, although this question did not figure expressly in the Russian
program for the Conference, it was inserted by our· president, his Excellency Mr.
MARTENS, among the questions submitted to the Fourth Commission 3 for con
sideration, in order to satisfy the desires of various persons.
The reason for this exemption is, and always has been, one of humanity.
[270] The favored treatment is given, not to the fishing industry, but to the
poor people who are engaged in it. Its object is not to protect one mari
time industry more than another, but merely to avoid doing poor people, who
are especially deserving of interest, an injury which would be of no benefit to
the belligerent. However, it is clear that this favor should not become an
1 See more particularly the old documents contained in P ARDESSUS, Collection de lois
maritimes anterieures au X VIlle siccle, vol. iv, p. 319.
2 His Excellency Mr. CHOATE (see vol. iii, Fourth Commission, twelfth meeting, Aug
ust 2, 1907; and annex to this meeting) mentioned, in this regard, the decision of the Su- .
preme Court of the United States in the case of the fishing boats Paquete Habana and. Lola
(decision of January 8, 1900, United States Supreme Court Reports, vol. 175, p. 677).
3 Vol. iii, Fonrth Commission, annex 1, questionnaire, question 13:
Are coastal fishing
boats, even when belonging to citizens of a belIigerent State, liable to capture?
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obstacle to nalal operations, and that it ceases to be justified if the fisherman
engages in hostilities.
.
This immunity, thus understood, was already contemplated by the BelgIan
general proposition relating to the rights of belligerents in :espect to. ~nemy pri
vate property.l It was the subject of a more complete speCIal proposItion on the
part of the delegation of Portuga1. 2 The delegation of Austria-Hungary added
to it a proposition including vessels engaged in lo.ca! trade..s .Finally, the delega
tion of Italy proposed the establishment of a sImIlar pnnclple for vessels en
gaged in scientific or humanitarian work. 4
These propositions did not meet with any objection in the Commission. s
Their scope was specified and the committee of examination was charged with the
elaboration of a text.
This project received a unanimous vote in the Commission.
ARTICLE 1
Vessels used exclusively for fishing along the coast or small boats employed in local
trade are exempt from capture, as well as their appliances, rigging, tackle, and cargo.
They cease to be exempt as soon as they take any part whatever in hostilities.
The contracting Powers agree not to take advantage of the harmless character of the
said vessels in order to use them for military purposes while preserving their peaceful ap
pearance.

In the very beginning, so far as fishing is concerned, the immunity is recog
nized only in respect to vessels used exclusively for fishing along the coast.
It appeared to be impossible tOitpecify a tonnage Limit or a maximum crew,
or a special build. All these things vary according to the locality. But it was
understood that all these elements should be taken into consideration, if the case
arose, in determining the exclusive use contemplated by the text. 6
Furthermore, it did not appear to be possible to specify the method of pro
pulsion - whether sailor mechanical propulsion - for a fishing boat is pro
pelled by sail, by oars, or by a small motor, according to the locality. In short,
the essential thing is that there shall be exemption whenever the fishing boat
in question is, in fact, really the harmless and peaceful craft of a fisherman who
is deserving of protection.
There was a desire shown in the Commission to fix the distance of the so
called coastal fishery.7 This likewise appeared to be impossible because of the
many different kinds of coasts and fishing grounds, which sometimes are beyond
territorial waters, and at varying distances. 8
[271] It will be noted likewise that the text does not mention exclusively coastal
fishery in the waters of the enemy, because such fishery may be engaged
in along the coasts of a State other than the belligerent State and beyond the
protection of its territorial waters. The Portuguese delegation, in its explana
See vol. iii. Fourth Commission. annex 14, Article 2.
2lbid., annexes 49 and 51.
albid., annex SO.
7, 19;7~emark of his Excellency Count TORNIELLI, twelfth meeting of Commission. August
1

7. 19~1finutes of Commission, eleventh meeting, August 2; and twelfth meeting, August
6 :Minutes of committee of examination, sixth meeting August 21' and seventh meeting
August 23. 1907.
. . ,
1 Remark of his Excellency Mr. BEERNAERT Fourth Commission twelfth meetincr Aug
ust 7, 1907.
'
""
8 Remarks of Captain IVENS FERRAZ, sixth meeting of the committee, August 21, 1907.
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tions - the eminently practical and humanitarian spirit of which the committee
of examination did not fail to recognize - mentioned more particularly the fish
ery on the coasts of Morocco.
In conformity with the proposition of Austria-Hungary, the text grants
immunity, under the same conditions, to small boats employed in local trade;
that is to say, boats and barks of small dimensions transporting agricultural prod
ucts and engaged in small local trade - for example, between the coast and the
neighboring islands or islets.
In all cases, the exemption applies to the boat itself, its fishing and sailing
equipment, and its cargo.
The moment the boat engages, directly or indirectly, in hostilities and war
operations, it naturally loses all right to immunity. That is a question of fact.
It was at one time the idea of the committee to define further the position
of fishing boats and boats engaged in small coastal trade with respect to bellig
erent forces, more particularly as regards the right of police or the right of requi
sition. 1
It appeared to be preferable not to enter now into the settlement of stlch
questions. 2 The committee confined itself to mentioning in the third paragraph,
in conformity with a proposition of the Japanese delegation,3 that belligerents
must not take advantage of the harmless character of the boats in question by
using them for ruses of war.
ARTICLE 2
Vessels charged with religious, scientific, or philanthropic missions are likewise exempt
from capture.

The provision of this article, due, as has been seen, to a proposition of the
delegation of Italy, is in conformity with a custom, one of the most celebrated
precedents of which is the expedition of La peroltse.
There could hardly be any objection to the sanction of this principle, and it
was unanimously adopted. 4
It did not appear to be necessary to mention in the text the conditions upon
which the enjoyment of this immunity depends. It is clear that this favor is
granted only on the condition of not engaging in war operations. In order to
avoid difficulties, the State whose flag the vessel in question flies should abstain
from involving it in any war service. The favor which is granted gives the vessel
a sort of neutralization, which must continue until the end of hostilities and which
is incompatible with any change in its character.s
1 Vol. iii, Fourth Commission, minutes of committee of examination, sixth meeting,
August 21. 1907; and seventh meeting, August 23; and annexes 52, 53, 54.
2 Minutes of committee, eighth meeting, Al1gl1st 24, 1907; and the dec1ar.ations made. in
the name of the delegations of Austria-Hungary and Sweden, and by theIr Excellencle!
Baron VON "t\[ACCHIO and Mr. HAMMARSKJOLD, and the remarks of his Excellency Mr.
HAGERUP, thirteenth meeting of Commission, September 18, 1907.
3 Annex 55; minl1tes of the committee, eleventh meeting, September 4.
4 Minutes of the committee, ninth meeting, August 28; and annex 56.
5 Ibid.
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Annex B

[272]
DRAFT REGULATIONS CONCERNING THE CONVERSION OF
MERCHANT SHIPS INTO \V AR-SHIPS 1
Considering: That several of the high contracting parties desire, in time
of war, to incorporate vessels of their merchant marine in their naval fleets;
That, consequently, it is desirable to define the conditions under which such
conversion may be effected, in so far as the rules in this regard are generally
accepted;
That, whereas the high contracting parties have been unable to come to an
agreement on the question whether the conversion of a merchant ship into a
war-ship may take place upon the high seas, it is understood that the question of
the place where such conversion is effected remains outside the scope of this
agreement and is in no way affected by the following rules:
ARTICLE

1

A merchant ship converted into a war-ship cannot have the rights and duties
accruing to such vessels unless it is placed under the direct authority, immediate
control, and responsibility of the State whose flag it flies.

2
Merchant ships converted into war-ships must bear the external marks which
distinguish the war-ships of their nationality.
ARTICLE

ARTICLE

3

The commander must be in the service of the State and duly commissioned by
the competent authorities. His name must figure on the list of officers of the
fighting fleet.
ARTICLE

4

The crew is subject to military discipline.
ARTICLE

5

Every merchant ship converted into a war-ship must observe in its operations
the laws and customs of war.
ARTICLE

6

A .belligerent who converts a merchant ship into a war-ship must, as soon
as pOSSible, announce such conversion in the list of war-ships.
1

Text submitted to the Conference.
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Annex C
[273]
DRAFT REGULATIONS RELATIVE TO THE STATUS OF ENEMY
MERCHANT SHIPS AT THE OUTBREAK OF HOSTILITIES 1
ARTICLE

1

When a merchant ship belonging to one of the belligerent Powers is at the
commencement of hostilities in an enemy port, it is desirable that it should be
allowed to depart freely, either immediately, or after a reasonable number of
days of grace, and to proceed, after being furnished with a pass, direct to its port
of destination or any other port indicated.
The same rule shall apply in the case of a ship which has left its last port
of departure before the commencement of the war and entered a port belonging
to the enemy while still ignorant that hostilities had broken out.
ARTICLE

2

A merchant ship unable, owing to circumstances of force majeure, to leave
the enemy port within the period contemplated in the above article, or which
was not allowed to leave, or was not granted days of grace in which to leave,
cannot be confiscated.
It is only liable to detention without payment or compensation, but subject
to the obligation to restore it after the war or requisition it on payment of com
pensation.

3
Enemy merchant ships which left their last port of departure before the
commencement of the war, and are encountered on the high seas while still
ignorant of the outbreak of hostilities, cannot be confiscated. They are only
liable to detention on the understanding that they shall be restored after the war
without compensation, or to be requisitioned, or even destroyed, on payment of
compensation, but in such case provision must be made for the safety of the
persons on board as well as the security of the ship's papers.
After touching at a port in their own country or at a neutral port, these
ships are subject to the laws and customs of maritime war.
ARTICLE

4
Enemy cargo on board the vessels referred to in Articles 1 and 2 is likewise
liable to be detained and restored after the termination of the war without pay
ment of compensation, or to be requisitioned on payment of compensation, with
or without the ship itself.
The same rule applies in the case of cargo on board the vessels referred to
in Article 3.
ARTICLE 5
ARTICLE

The present regulations do not affect merchant ships whose build shows
that they are intended for conversion into war-ships.
1

Text submitted to the Conference.
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Annex D

[274]
DRAFT AGREEMENT COi\CERNING POSTAL CORRESPONDENCE
O}J THE HIGH SEAS 1
1
The postal correspondence of neutrals or belligerents, whatever its official
or private character may be, found on the high seas on board a neutral ship, is
inviolable. If the ship is detained, the correspondence is forwarded by the captor
with the least possible delay. Exception is made in the case of violation of a
blockade, if the blockaded port is the destination or the starting-point of the
correspondence.
The provisions of the preceding paragraph apply likewise to postal corre
spondence found on the high seas on board an enemy ship.
ARTICLE

2
The inviolability of postal correspondence does not exempt a neutral mail
ship from the laws and customs of maritime war as to merchant ships in gen
eral. The ship may not, ho\yever, be searched except when absolutely necessary.
and then only with as much consideration and expedition as possible.
ARTICLE

Annex E

DRAFT REGULATIONS CONCERNING THE STATUS OF THE
CREWS OF ENEMY 1fERCHANT SHIPS CAPTURED
BY A BELLIGERENT 1
ARTICLE

1

vVhen an enemy merchant ship is captured by a belligerent, such of its crew
as are subjects or citizens of a neutral Power are not made prisoners of war.
The same rule applies in the case of the captain and officers likewise sub
jects or citizens of a neutral Power, if they promise formally in writing not to
serve on an enemy ship while the war lasts.

2
The captain, officers, and members of the crew, when enemy subjects or
citize~s, ~re n?~ made prisoners of war, on condition that they make a formal
p~omlse m wntmg, not to undertake, while hostilities last, any service connected
WIth the operations of war.
ARTICLE

[275]
1

3
The names of the persons retaining their liberty under the conditions laid
ARTICLE

Text submitted to the Conference.
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down in Article 5, paragraph 2, and in Article 2, are notified by the belligerent
captor to the other belligerent. The latter is forbidden knowingly to employ
the said persons.
ARTICLE

4

The preceding provisions do not apply to ships taking part in the hostilities.

Annex F
DRAFT AGREEMENT RELATIVE TO THE EXEMPTION FROM
CAPTURE OF COASTAL FISHING BOATS AND CERTAIN
OTHER VESSELS IN TIME OF WAR 1
ARTICLE

1

Vessels used exclusively for fishing along the coast or small boats employed
in local trade are exempt from capture, as well as their appliances, rigging, tackle
and cargo.
They cease to be exempt as soon as they take any part whatever in hostilities.
The contracting Powers agree not to take advantage of the harmless char
acter of the said vessels in order to use them for military purposes while pre
serving their peaceful appearance.
ARTICLE

2

Vessels charged with religious, scientific, or philanthropic missions are like
wise exempt from capture.

Annex G

VCEU RELATIVE TO THE LAWS AND CUSTOMS OF NAVAL \VAR t
The Conference utters the vo:u that the preparation of regulations relative
to the laws and customs of naval war may figure in the program of the next Con
ference, and that in the meantime the Powers may apply, as far as possible, to
war by sea the principles of the Convention of 1899 relative to war on land.
1

Text submitted to the Conference.

[276]

EIGHTH PLENARY MEETING
OCTOBER 9, 1907

His Excellency Mr. Nelidow presiding.
The meeting opens at 11 o'clock.
The minutes of the seventh plenary meeting are adopted.
The President: Gentlemen, I have received the following communication
from the first delegate of Paraguay:
MR. PRESIDENT: I have the honor to inform your Excellency that, as
I was not able to assist at the seventh plenary meeting of the Conference,
I wish to express to you my favorable vote on the propositions and Va'ux
adopted at this meeting; and I request you kindly to take note thereof.
Accept, etc., etc.
(Signed) E. :MACHAIN,
Delegate of Paraguay.
I have also received a letter from the first delegate of Nicaragua, which is
couched as follows:

MR. PRESIDENT: I have the honor to inform your Excellency that, as I
was not able to assist at the seventh plenary meeting of the Conference, I
wish to express to you my favorable vote on the propositions and 'va'ux
adopted at this meeting; and I request you kindly to take note thereof.
Accept, etc., etc.
(Signed) CRISANTO MEDINA.
Major General Mom Chatidej Udom:
MR. PRESIDENT: At the plenary meeting of September 21, the delegation
of Siam gave the reasons which rendered it impossible for it to take part in the
vote upon the draft Convention relative to the establishment of an international
prize court.
The delegation of Siam is to-day able to announce the adhesion of Siam to
this Convention, under reservation of Article 15, concerning the composition of
the Court.
[277] The President: These declarations shall be recorded.
I am going to read to you a letter I received from the first delegate of
Turkey:
l\fR. PRESIDENT: The imperial delegation declared in the course of the
last plenary meeting of the Conference, upon the occasion of the adoption
of the Convention concerning the conversion of merchant ships into war
ships, that, in the absence of instructions, it would abstain from voting.
I have the honor to infonl1 your Excellency that my Government au
270

·EIGHTH MEETING, OCTOBER 9, 1907

271

thorizes the imperial delegation to adhere to the said Convention under the
following reservation:
The Imperial Ottoman Government does not engage to recognize as
vessels of war. ships whic.h. being' in its waters or on the hig'h seas under
a merchant flag, are converted on the opening of hostilities.
I should be most appreciative if your Excellency would kindly advise
the Conference at its next meeting of the favorable vote of the Imperial
delegation under the reservation mentioned above.
Accept, Mr. President, the assurance of my highest esteem.
(Signed) TURKHAN.
This declaration is recorded.
The PRESIDENT: Gentlemen, one of our youngest and most distinguished
colleagues, his Excellency Mr. GONZALO DE QUESADA, Cuban Minister at vVashing
ton, has sent me a copy of a work he has just published at Rotterdam upon arbi
tration in Latin America. This work, composed under the shield and during the
period of our present session, is dedicated to the Conference and its President.
I permit myself to call your attention to this interesting work which treats
of one of the most important questions on the agenda of our deliberations. It
testifies not only to the extended acceptance by the New \Vorld of this kind of
solution for international disputes, but also to the lively interest taken in our
work by its most eminent representatives, which is accompanied by the desire to
bring thereto the benefit of the experience gained in the application of this system
by the Central and South American States.
It is for these reasons that I take pleasure in offering to Mr. DE QUESADA
the sincere thanks of the Conference. (Applause.)
Gentlemen: \Ve have before us to-day the last reports of the Third Com
mission which has just finished its labors. I deem it my duty to call your atten
tion to the fact that it was the first to present to us, more than two months ago,
the complete results of its studies relative to the adaptation of the stipulations of
the Geneva Convention to maritime warfare, and the bombardment of ports,
towns and villages by a naval force. The draft arrangements which are pre
sented to us to-day bear upon the laying of automatic submarine contact mines 1
and upon the regulations to which the ships of belligerents in neutral ports would
be submitted in case of maritime war.2 It is useless to remark upon the
[278] delicacy of these questions, especially of the latter, and upon what tact
was required in handling them in order to reach conclusions, owing to
the divergent interests and opinions which had to be taken into consideration.
Here, as in the arrangements presented to us by the Fourth Commission, which
we approved in our last meeting, the positions of neutrals and of belligerents, of
niaritirr'le and of continental States, present such great differences that the pos
sibility of an understanding could well be doubted. Indeed such understanding
has not been reached upon all points and the texts voted upon by the Commission
were not accepted by certain Powers except under reservations, and on condition
of a more complete study by the Governments. But at least the fundamental
1 For the debates on the matter - see vol. iii. minutes of the fourth, fifth, sixth and
seventh meetings of the Third Commission and of the first, second and third meetings of
its first subcommission.
2 See the minutes of the second and eighth meetings of the Third Commission, of the
third, fourth and fifth meetings of its second subcommission and of the meetings of the
committee of examination of this last.
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ideas of a future code have been laid down, which ideas, completed by the con
nected stipulations prepared in the other Commissions, should comprise all of the
rights and duties of neutrals in maritime warfare.
This entirely new chapter of the law of nations, which has never yet been
made the subject of an international understanding, will be one of the glories of
the present Conference. Despite the extreme delicacy of the subject it has had
the courage to broach it and the happy lot to reach a successful end, after a
scholarly and difficult negotiation, without any injury to the good feeling of the
delegations most directly interested therein. It might be said, on the contrary,
that the perception of the divergent views which separated them, and the po
litical necessity of accord have contributed to render these relations more inti
mate and more friendly.
Aside from the reciprocal good-will upon which I have just remarked, it is
certainly to the superior tact, the indefatigable zeal and the spirit of timely con
ciliation of the eminent president of t'he First Commission, the first delegate of
Italy, that we owe these results (loud applause). I believe then that I am stat
ing the unanimous sentiment of the Conference in expressing once again to his
Excellency Count TORNIELLI our sincere gratitude, a merited part of which, in
his spirit of justice, he will doubtless wish to render to his distinguished col
laborators, the reporters of the Commission, 1\1r. STREIT (applause) and Mr.
LOl:IS RENAULT (applause) for whose praise the vocabulary at my disposal does
not contain terms eulogistic enough. (Repeated applause.)
The reporter of the first subcommission of the Third Commission has the
floor.
Mr. Georgios Streit:
J\1R. PRESIDENT AND GENTLEMEN: The draft regulations concerning the
laying of automatic submarine contact mines, which I have the honor to submit
to the approval of the Conference in the name of the Third Commission, is the
fruit of long and laborious deliberations. 1\0 less than three meetings of the
first subcommission, ten of the committee of examination and four of the
plenary Commission have been devoted to this subject. Propositions and amend
ments were presented in turn by the delegations of Great Britain, Italy, Japan,
the Netherlands, Brazil, Spain, Germany, Russia, France, the United States of
America, China, Norway, Sweden, Turkey and Colombia; 1 these propositions
and amendments have been submitted to a thorough examination on the part
of the technical military and naval delegates of the Powers, who sit among us
with all the competence with which they are vested in this matter, and have
[279] been the subject of profound legal discussions under the experienced and
active direction of his Excellency Mr. HAGERUP in the subcommission and
the committee of examination, and of his Excellency Count TORNIELLI in the
plenary Commission.
This tedious work, although inspired from the beginning by the conviction,
common to all the members of the Commission, that some decision must be
reached, and animated, by a spirit of conciliation and accord on all sides had,
it is true, but a modest result, which approved by us should constitute the first
step in the settlement of the question. But one cannot fail to realize that the
problems to be solved in this new and difficult matter are of a very complicated
nature.
1
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The Commission, faithful to the work of the First Conference and to the
program of the Imperial Russian Government adopted by the Powers as a basis
of the present Conference, and guided by humanitarian considerations and respect
for the principle of the liberty of maritime highways, has prepared a collection
of rules that are yet destined to check the horrors of war and to restrain in so
far as possible the useless hardships of armed conflicts between nations. In the
present state of things it could not be a question of prohibiting all use of auto
matic submarine contact mines; we must confine ourselves to the limitation of
their employment in order that this weapon, which seems indispensable as a means
of defense and which may be directed against enemy forces, may involve the least
possible danger to peaceful navigation. Owing to the combination of restric
tions concerning the technical construction of mines together with the many pre
cautions which would be imposed upon their employment, the Commission be
lieves it has been able to attain this object in a certain measure; it proposes to
you this first attempt at settlement, which in accordance with the unanimous
spirit that has dictated it, shall be of the greatest benefit to international society.
But aware of the imperfections which its work may present, and desirous of
assuring for it the near future progress along the path laid out to-day, the Com
mission proposes that you designate a period, fixed in advance, in which the ques
tion shall be examined by the Powers. This period should not exceed seven
years: until the conclusion of a new Convention, the Convention negotiated to-day
should remain in force.
Thus the regulations that we have the honor to submit to you, having in view
an extreme hypothesis which may never be realized, testify to a sincere effort
and constitute a new proof of the sentiments which animate the Second Peace
Conference.
At the invitation of the PRESIDENT, the Reporter reads Article 1 of the
" draft regulations concerniDg the laying of automatic submarine contact mines." 1
His ExceIIency Baron Marschall von Bieberstein: The delegation of Ger
many made a proposal to the Third Commission to prohibit for a term of five
years the laying of unanchored automatic submarine contact mines. By this
proposal we desired to show that we are ready to support all measures having
for their object the protection of pacific navigation and neutral commerce men
aced by floating mines.
·With the same object we had already made a proposal to the committee of
examination to the effect that unanchored contact mines be constrllcted in such
a way as to become harmless after a certain time. 2
These proposals not having been unanimously received we considered it
necessary for technical and military reasons to make a reservation to paragraph
1 of Article 1. In view of the decision of the Commission and animated
[280] by a spirit of conciliation, the German delegation accepts paragraph 1 of
Article 1 without reservation, although maintaining its objections which
have lost none of their force.
The President: The Conference records this declaration.
His Excellency Turkhan Pasha: The imperial Ottoman delegation cannot
at the present time undertake any engagement whatever for perfected systems
which are not yet universally known.
1
2
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His Excellency Mr. Tcharykow: The delegation of Russia accepts Article
1 under reservation of the first paragraph.
Captain Luang Bhiivanarth Narlibal: The delegation of Siam will vote
in favor of the project, but it makes reservations to Article 1, paragraph l.
The President: The Conference records these declarations.
The Reporter reads Article 2.
His Excellency Baron Marschall von Bieberstein: The delegation of Ger
many recalls that it made a reservation to Article 2 which it must maintain. It
indicated in the examination the reasons for this reservation and considers it its
duty to specify them. Article 2 presupposes the object underlying the placing
of these mines. This is a subjective element not encountered in the other texts
of the draft and might raise difficulties of application still further augmented by
the word" sole." For these reasons it reserves its vote on this article.
His Excellency l\Ir. Leon Bourgeois: For reasons which developed in the
committee and are identical with those stated by the first delegate of Germany,
the French delegation reserves its vote on this article.
The Reporter reads Article 3.
His Excellency Turkhan Pasha: The imperial Ottoman delegation believes
that it should declare that, given the exceptional situation created by treaties in
force of the straits of the Dardanelles and the Bosporus, straits which are an
integral part of the territory, the Imperial Government could not in any way
subscribe to any undertaking tending to limit the means of defense that it may
deem necessary to employ for these straits in case of war or with the aim of caus
ing its neutrality to be respected.
The Reporter reads Articles 4, 5 and 6.
His Excellency Turkhan Pasha: The imperial Ottoman delegation can
not at the present time take part in any engagement as regards the conversion
mentioned in Article 6.
The Reporter reads Article 7.
His Excellency Mr. de Villa Urrutia: The delegation of Spain will vote in
.favor of the draft, although it deeply regrets that it is not adequate and does
not entirely fulfill the expectations of the Royal Government.
The vote upon the entire draft is next proceeded to; it is unanimously adopted
with the exception of the reservation relative to paragraph 1 of Article 1 made
by the delegations of the Dominican Republic (for the same reasons as those
given by the delegation of Germany), l\Iexico, Montenegro, Russia, and Siam
and by Turkey concerning this entire article.
Reservations are also made to Article 2 by the delegations of Germany and
France; and by that of Turkey to Articles 3 and 6.
[281] -The President: His Excellency Sir ERNEST SATOW has the floor.
His Excellency Sir Ernest Satow: Having voted for the mines Conven
tion which the Conference has just accepted, the British delegation desires to
declare that it cannot regard this arrangement as furnishing a final solution of
the question, but only as marking a stage in international legislation on the sub
ject.
It does not consider that adequate account has been taken in the Conven
tion of the right of neutrals to protection, or of humanitarian sentiments which
cannot be neglected. The British delegation has done its best to bring the
Conference to share its views, but its efforts in this direction have remained with
out result.
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The high seas, gentlemen, form a great international highway. If in the
present state of international laws and customs, belligerents are permitted to
fight out their quarrels upon the high seas, it is none the less incumbent upon
them to do nothing which might, long after their departure from a particular
place, render this highway dangerous for neutrals who are equally entitled to
use it. \Ve declare without hesitation that the right of the neutral to security
of navigation on the high seas ought to come before the transitory right of the
belligerent to employ these seas as the scene of operations of war.
Nevertheless, the Convention as adopted imposes upon the belligerent no
restriction as to the placing of anchored mines, \vhich consequently may be laid
wherever the belligerent chooses, in his own waters for self-defense, in the
waters of the enemy as a means of attack, or finally on the high seas, so that
neutral navigation will inevitably run great risks in time of naval war, and may
be exposed to many a disaster. We have already on several occasions insisted
upon the danger of a situation of this kind. \Ve have endeavored to show what
would be the effect produced by the loss of a great liner belonging to a neutral
Power. We did not fail to bring forward every argument in favor of limiting
the field of action for these mines, while we called very special attention to the
advantages which the civilized world would gain from this restriction, since it
would be equivalent to diminishing to a certain extent the causes of armed con~
fl.icts. It appeared to us that by acceptance of the proposal made by us at the
beginning of the discussion, dangers would have been obviated which in every
maritime war of the future will threaten to disturb friendly relations between
neutrals and belligerents. But, since the Conference has not shared our views,
it remains for us to declare in the most formal manner that these dangers exist,
and that the certainty that they will make themselves felt in the future is due to
the incomplete character of the present Convention. As this Convention, in our
opinion, constitutes only a partial and inadequate solution of the problem, it
cannot, as has already been pointed out, be regarded as a complete exposition of
the international law on this subject. Accordingly, it will not be permissible to
presume the legitimacy of an action for the mere reason that this Convention
has not prohibited it. This is a principle which we desired to affirm, and which
it will be impossible for any State to ignore, whatever its power.
His Excellencv Baron Marschall von Bieberstein: In view of the declara~
tion just made by'his Excellency the delegate of Great Britain, I would like to
repeat what I have already said in the Commission:
That a belligerent who lays mines assumes a very heavy responsibility to
wards neutrals and towards peaceful shipping is a point on which we are all
agreed. No one will resort to this instrument of warfare unless for mili~
[282] tary reasons of an absolutely urgent character. But military acts are not
solely governed by stipulations of international law. There are other
factors: Conscience, good sense, and the sentiment of duty imposed by princi
ples of humanity will be the surest guides for the conduct of sailors and will
constitute the most effective guaranty against abuses. The officers of the Ger~
man navy, I loudly proclaim it, will always fulfill in the strictest fashion the
duties which emanate from the unwritten law of humanity and civilization.
I have no need to tell you that I entirely recognize the importance of the
codification of rules to be followed in war. But it would be a great mistake to
issue rules the strict observance of which might be rendered impossible by the
law of facts. It is of the first importance that the international maritime law
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which we desire to create should only contain clauses the execution of which is
possible from a military point of vie,,,, - is possible even in excepti?nal circu~
stances. Otherwise the respect for law would be lessened and Its authority
undermined. It would also seem to us to be preferable to maintain at present
a certain reserve, in the expectation that seven years hence it will be easier to
find a solution which will be acceptable to the whole world.
As to sentiments of humanity and civilization, I cannot admit that there
is any Government or country which is superior to the one I have the honor to
represent.
The President: The order of the day calls for the examination of the
" draft Convention concerning the rights and duties of neutral Powers in case or
maritime war." 1 1\11". LOUIS RENACLT has the floor.
1\lr. Louis Renault: Among the topics for the consideration of the Con
ference the Russian program mentioned "the rights and duties of neutrals at
sea," among others: the "question of contraband; the rules applicable to bellig
erellt vessels in neutral ports; destruction, in cases of force majeure, of neutral
merchant ships captured as prizes." The first and third questions have been
assigned to the Fourth Commission; the second was reserved for the Third Com
mission.
The Commission had before it four different projects:
1. A draft from the delegation of Japan defining the status of belligerent
ships in neutral waters; 2
2. A draft from the delegation of Spain on the same subject; 3
3. A proposal from the British delegation in the form of a draft convention
concerning the rights and duties of neutral States in naval war; 4
4. A proposal from the delegation of Russia containing draft provisions de
fining the status of belligerent war-ships in neutral ports.5
It will be noticed at once that the British proposal has a greater scope than
the three other proposals, since, unlike them, it does not confine itself to the
status of belligerent war-ships in neutral ports and waters, but also deals with
the rights and duties of neutral States in general in naval war.
[283] The Commission has not considered itself bound by the exact terms in
which its jurisdiction was defined by the Conference at the time when
the several topics were distributed among the Commissions. It has examined
the different articles of the British proposition embracing the whole subject of
the situation of neutral States in naval war. It is believed that at a time when
an International Prize Court is being created, it would be wise to develop to as
great a degree as possible a codification of international maritime law in time
of war. Thus the work of the Third Commission will be harmonized with that
of the Second Commission, which covers the rights and duties of nentral States
in war on land. This explains the general title given to the project and accepted
unhesitatingly by the committee of examination.
.
In order to facilitate study of the subject, the second subcommission decided
tl1at there should be submitted to it a paper indicating the questions involved in
the several proposals. This list of questions facilitated an exchange of views in
Annex D to these minutes.
Vol. iii, Third Commission, annex 46.
3 Ibid., annex 46.
{Ibid., annex 44.
5 Ibid., annex 48.
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the meetings of July 27 and August 1. The matter was then referred to a com
mittee of examination, which made a thorough study of it in a series of thirteen
meetings from August 6 to September 28. The draft which we are about to
analyze was submitted to two readings; the second taking place in the meetings
of September 11, 12, and 28, of which the minutes have been distributed. It was
finally approved by the Third Commission in its session of October 4.
The necessity of precise regulations having for their end the removal of
the difficulties and even conflicts in this branch of the law of neutrality has been
asserted on all sides. Recent experience has added its weight to theoretical con
siderations in an emphatic and most startling manner.
Land warfare regularly pursues its course on the territory of the belliger
ents. In exceptional circumstances alone is there any direct contact betweeen
the armed forces of a belligerent and the authorities of neutral countries; when
such contact does take place, as when troops flee into neutral territory, the situa
tion is relatively simple; customary or written positive law applies in a well
defined manner. The case is otherwise in naval war. The war-vessels of the
belligerents cannot always remain in the theater of hostilities; they need to
enter harbors, and they do not always find harbors of their own countries near
by. Here geographical situation exerts a powerful influence upon war, since
the ships of the belligerents will not need to resort to neutral ports to the same
extent.
Does it result from this that they have a right to unrestricted asylum there,
and may neutrals grant it to them? This is contested. The distinction just indi
cated is the natural consequence of what takes place in time of peace. Armed
forces of one country never enter the territory of another State during peace.
So when war breaks out there is no change; and they must continue to respect
neutral territory as before. It is different with naval forces, which are in gen
eral permitted to frequent the ports of other States in time of peace. Should
neutral States when war breaks out brusquely interrupt this practice of times
of peace? Can they act at their pleasure, or does neutrality restrain their lib
erty of action? \Vhile it is understood that when belligerent troops penetrate
neutral territory they are to be disarmed because they are doing something which
would not be tolerated in time of peace, the situation is different for the bellig
erent war-ship that arrives in a port which it has customarily been able to enter
in time of peace and from which it might freely depart.
What reception then is this ship to meet with? What shall it be allowed to
do? The problem for the neutral State is to reconcile its right to give asylum
to foreign ships with its duty of abstaining from all participation in hos
[284] tilities. This reconciliation, which is for the neutral to make in the full ex
ercise of its sovereignty, is not always easy, as is proved by the diversity of
rules and of practice. In some countries, the treatment to be accorded belligerent
war-ships in neutral ports is set forth in permanent legislation, c.g., the Italian
code on the merchant marine; in others rules are promulgated for the case of
each particular war by proclamations of neutrality. And not only do the rules
promulgated by the several countries differ, but even the rules prescribed by a
sin6"le country at different times are not identical; moreover, sometimes rules are
modified during the course of a war.
The essential point is that everybody should know what to expect, so that
there will be no surprise. The neutral States urgently demand such precise rules
as will, if observed, shelter them from accusations on the part of either bellig
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erent. They decline obligations that would often be disproportionate to their
means and their resources or the discharge of which would require on their part
measures that are veritably inquisitorial.
The starting-point of the regulations ought to be the sovereignty of the neu
tral State, which cannot be affected by the mere fact that a war exists in which
it does not intend to participate. Its sovereignty should be respected by the
belligerents, who cannot implicate it in the war or molest it with acts of hos
tility. At the same time neutrals cannot exercise their liberty as in times of
peace; they ought not to ignore the existence of war. By no act or omission on
their part can they legally take a part in the operations of war; and they must
moreover be impartial.
It seems of little use to develop these general considerations, since they might
give rise to lengthy discussions, inasmuch as neutrality is not viewed in the S2me
light by everybody. It is better to confine ourselves to the study of propositions
dealing with particular cases which, while naturally to be regulated in accord
ance with principles, are presented in concrete and precise shape.
His Excellency Sir Edward Fry: For reasons set forth at the meeting of
the Commission on October 4, the British delegation reserves for its Govern
ment the approval of the entire draft Convention concerning the rights and duties
of neutral Powers in naval war.
It will abstain from voting on each article separately.
His Excellency Mr. Rangabe: The delegation of Greece reserves its vote
as it has not received definite instructions from its Government.
His Excellency Mr. Tsudzuki: The delegation of Japan reserves its vote
on the entire draft in order to leave its Government all liberty for subsequent
decision.
His Excellency Mr. de Villa Urrutia: The delegation of Spain, in view of
the modifications introduced by the Third Commission into the draft prepared
by the committee of examination, reserves its vote, leaving to the Royal Govern
ment all liberty to pronounce itself on the subject of the draft Convention con
cerning the rights and duties of neutral Powers in naval war.
His Excellency General Porter: The delegation of the United States of
America reserves its vote on this draft, in order to give its Government time
to make a thorough study thereof, and to assure itself up to what point its
terms might be in conflict with certain stipulations contained in treaties already
existing.
.
His Excellency Samad Khan Momtas-es-Saltaneh: The delegation of
Persia will vote in favor of the entire draft with the exception of Articles 12,
19 and 23 upon which it reserves its vote in order to give its Government the
opportunity to make a more thorough study thereof.
[285] Captain Luang Bhtivanarth Nartibal: The delegation of Siam will vote
in favor of the draft, but it makes reservations to Articles 12, 19 and 23.
The Reporter reads Articles 1 to 10 of the" draft Convention prepared by
the Third Commission." 1
His Excellency Turkhan Pasha: The Ottoman delegation declares that the
straits of the Dardanelles and the Bosporus cannot in any case be referred to
by Article 10. The Imperial Government could undertake no engagement what
ever tending to limit its undoubted rights over these straits.2
1
2
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The President: The Conference records this declaration.
The Reporter reads Articles 11, 12 and 13.
His Excellency Baron Marschall von Bieberstein: The delegation of Ger
many makes reservations relative to Articles 12 and 13.
His Excellency Mr. Lou Tseng-tsiang: The delegation of China makes
reservations to Article 12.
His Excellency 1fT. Tcharykow: The delegation of Russia has the honor
to declare that in voting for Article 12 in its new wording it hastens to renew
the objections it formulated in the Third Commission against the supposition that
the so-called " 24-hour" doctrine might be considered as a universal rule really
preferred over all others.
Mr. Henriquez i Carvajal: The delegation of the Dominican Republic
makes reservations to Article 12.
The Reporter reads Articles 14 to 27.
His Excellency Lou Tseng-tsiang: The delega'tion of China makes reserva
tions to Articles 19 and 23.
His Excellency Baron Marschall von Bieberstein: The delegation of Ger
many makes reservations to Article 20.
The Conference proceeds to vote on the draft as a whole.
44 countries take part.
Voting for, without reservations: Argentine Republic, Austria-Hungary,
Belgium, Bolivia, Brazil, Bulgaria, Chile, Colombia, Denmark, Ecuador, France,
Guatemala, Haiti, Italy, Luxemburg, Mexico, Montenegro, Nicaragua, Norway,
Panama, Paraguay, Netherlands, Peru, Roumania, Russia, Salvador, Serbia,
Sweden, Switzerland, Uruguay, Venezuela.
Voting for, with reservations mentioned above: Germany, China, Dominican
Republic, Persia, Siam and Turkey:
Not 'voting: United States of America, Cuba, Spain, Great Britain, Greece,
Japan and Portugal.
The entire draft is therefore adopted by 37 votes, 6 of which are accom
panied by reservations, and 7 abstentions.
[286] His Excellency Mr. Merey von Kapos-Mere:
MR. PRESIDENT, GENTLEMEN: The Conference just having given its final
vote upon the two regulations prepared by the Third Commission, it is in my
capacity as an unassuming member of this Commission that I permit myself to
take the floor.
H the Third Commission, to which one of the most difficult parts of the
program of the Conference was assigned, has succeeded after long and arduous
deliberations in happily concluding the task which devolved upon it, if despite
great difficulties as well as opposing opinions and even interests an agreement has
been reached on the subject of four arrangements each of which constitutes an
important step forward, the good result is in great part due to the president of
this Commission. Thanks to the indefatigable zeal that has permitted him to
penetrate and to command better than anyone else these complicated and some
times dry matters, thanks to the admirable clearness of his mind and to his abso
lute impartiality, which will always constitute the first requisite of every presi
dent, Count TORNIELLI has largely contributed to the success of the work of the
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Third Commission. I am convinced that I am voicing the thoughts common to
us all in assuring him of our deep gratitude and warmest sympathy. (Applause.)
The President,
NELIDOW.
Secretaries General,
\V. DOUDE VAN TROOSTWIJK,
PROZOR.

Annex A

[287]
LAYING OF AUTOMATIC SUBMARINE CONTACT MINES
REPORT TO THE CONFERENCE 1
1IR. PRESIDENT AND GEXTLE:\IEN: The Third Commission to-day renders
an account to the Conference of the mission which you entrusted to it by assign
ing to it from among the topics mentioned in the program of the Imperial Rus
sian Government 2 the question concerning the laying of automatic submarine
contact mines.
After having referred the matter for preliminary study to its first subcom
mission, which in turn, after a general discussion,3 appointed a committe of ex
amination 4 with instructions to draft regulations, the Third Commission busied
itself for a long time with this subject of the laying of mines. It devoted four
meetings to it; in the meeting of August 28 it had to dispose of a preliminary
question which had arisen in the committee of examination, to wit, whether the
regulations to be drawn up should also contain provisions on the laying of mines
by neutrals; in the meetings of September 17, 19 and 26, it deliberated on the
draft regulations and accompanying detailed report submitted to it by the com
mittee of examination. 5 This work appears as an annex to the present report 6
and we may be permitted to refer to it so far as the project of the committee has
not been changed by the Commission.
The draft drawn up by the committee 7 had its first reading in the meetings of
1 This report was presented for the Third Commission by Professor GEORGlOS STREIT
(Greece), reporter of the first subcommission.
2 See allfe, in initio.
3 ~leetings of June 27, July 4, and July 11 of that subcommission.
4 This committee of examination was presided over by his Excellency l\Ir. HAGERUP
(Norway), the president of the subcommission, and was composed of the following mem
bers: Rear Admiral SIEGEL and Lieutenant Commander RETZMANN (Germany), Rear Ad
miral SPERRY (United States), Rear Admiral HAus (Austria-Hungary), his Excellency Mr.
VAN DEN HEUVEL (Belgium), Captain BURLAMAQUI DE MOURA (Brazil), Colonel TING
(China), Captain CHAC6N (Spain), Rear Admiral ARAGO (France), Captain OTTLEY and
Commander SEGRAVE (Great Britain), Professor GEORGIOS STREIT, reporter (Greece), his
Excellency Count TORNIELLI and Captain CASTIGLIA (Italy), Rear Admiral HAYAO SHIMA
MURA and Captain MORIYAMA (Japan), his Excellency Vice Admiral Jonkheer]. A. ROELL
and Lieutenant SURIE (Netherlands), Captain BEHR (Russia), his Excellency Mr. HAM.
MARSKJOLD and Captain AF KLINT (Sweden), his ExceJlency TURKHAN PASHA and his Ex
ceJlency Vice Admiral MEHEMED PASHA (Turkey).
5 The committee of examination held ten meetings; its proceedings were not recorded.
8 See the report, vol. iii, p. 399 ([3971.
7 Vol. iii, Third Commission, annex 31.
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September 17 and 19. In order to settle what provisions might secure a sufficient
number of votes to warrant a hope of reaching the desired agreement in the Con
ference, it seemed necessary to confine ourselves in drafting a project to serve as
a basis for the second reading to the decisions arrived at by an absolute majority
of votes. \Ve proceeded at the same time to make slight changes in form. As a
result all the seven articles of the new text 1 were able on second reading
[288] to win unanimous support; 2 although on some points there were absten
tions and reservations which we shall take occasion to specify in the course
of this brief account. The project as a whole was finally submitted to the vote of
the Commission and was adopted unanimously by those who voted, with the reser
vations indicated. Six Powers refrained from voting.
I

The principal change made by the Commission in the text drafted by the
committee consists in the omission of Articles 2 to 5 of the committee's text; 3
these deal with the limits as to area imposed upon belligerents in the use of
anchored automatic submarine contact mines. Paragraph 3 of Article 4, which
obtained on the first reading a strong majority (24 yeas,S nays, 3 abstentions, and
12 absent), and on second reading unanimity save for a few abstentions (33 yeas
and 4 abstentions), was the only one kept by the Commission. It now appears as
Article 2 of the draft which we have the honor to submit to the Conference; the
rest of the provisions contained in the said articles have disappeared. In fact,
from the beginning of our deliberations two opposing tendencies were manifested
on the subject of the places where it should be permissible to place anchored
automatic contact mines. On one hand it was desired to establish fixed limits
within which the employment of such mines would not be forbidden, and on the
other a right was claimed in behalf of belligerents to make use of anchored mines
without restriction as to place, even on the high seas, within the" sphere of their
immediate activity." The committee hoped to be able to find a compromise solu
tion:
1. By permitting the use of anchored automatic contact mines within a zone
of three marine miles which in certain places would be extended to ten miles; a
further distinction being established on certain points, as to this greater zone,
between the defense and the attack.
2. By permitting beIIigerents to make use of such mines in the sphere of their
immediate activity even beyond the limits above mentioned; but, in this case, the
mines employed "would have to be so constructed as to be rendered harmless
within the maximum period of two hours after the party using them abandoned
them."
In the Commission this solution did not obtain an absolute majority of votes.
Even paragraph 2 of Article 4, which established the difference mentioned be
tween attack and defense, was rejected, as it obtained only 10 votes as against 12
nays and 10 abstentions. It was the same with an amendment presented, as a
compromise, by the delegation of Sweden, according to which the prohibitions of
Articles 2 to 4 would carry an exception in the case" of an imperious military
1 Vol. iii, Third Commission, annex 35.
[This annex is identical with the text submitted
to the Conference.]
2 Meeting of September 26.
3 Vol. iii. Third Commission, annex 31.
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necessity"; this amendment was likewise rejected by a majority of the Commis
sIOn.
As to Articles 2 to 4, paragraph 1, as presented by the committee, they
obtained only a relative and rather feeble majority (Article 2: 16 yeas, 11 nays,
10 abstentions; Article 3: 16 yeas, 10 nays, 10 abstentions; Article 4, paragraph 1 :
15 yeas, 9 nays, 12 abstentions) ; and Article 5 of this text was rejected almost
unanimously, being opposed both by the delegations that were against any restric
tion in area and by the delegations that had consented, in order to facilitate an
agreement, to permit the use of anchored mines everywhere in the sphere of the
immediate activity of the belligerents, subject ·to the technical restrictions con
tained in the second paragraph of Article 5. Moreover, very serious doubts were
expressed as to the possibility of applying in all circumstances the technical pro
visions set forth in that paragraph.
[289] The omission of Articles 2 to 5 of the committee's draft necessarily caused
the second paragraph of Article 7 and the second paragraph of Article 9
to be dropped. It seemed, however, to be understood that the absence of any
provision assigning limits within which neutrals can place mines must not be inter
preted as establishing a right on the part of neutrals to place mines on the high seas.
By thus overturning, through the suppression of Articles 2 to 5, the decision
which had, seemed to obtain unanimous support in the committee and according to
which a restriction as to area in the use of anchored mines bught to be expressly
set forth in the regulations, there has been no intention to swerve from the con
viction that a restriction as to area also is in principle imposed upon the employ
ment of such mines. The very weighty responsibility towards peaceful shipping
assumed by the belligerent that lays mines beyoQd his coastal waters has been
several times placed in evidence, and it has been unanimously recognized that only
"absolutely urgent military reasons" can justify such a usage with respect to
anchored mines. "Conscience, good sense, and the sentiment of duty imposed
by the principles of humanity" will be the surest guide for the conduct of mariners
of all civilized nations; even without any written stipulation, there will surely not
be lacking in the minds of all the knowledge that the principle of the liberty of the
seas, with the obligations that it carries for those who make use of this means of
communication open to all peoples, is definitively dedicated to humanity.
II

The other provisions contained in the committee's draft have not undergone
essential modification.
Article 1 remains the same with the exception of a slight change in phrasing
to emphasize the prohibition laid down in the first paragraph. The fundamental
distinction between the three kinds of engines mentioned in Article 1 is preserved.
The Commission was unanimous for prohibiting the use of anchored automatic
contact mines which do not become harmless when they have broken loose from
their moorings as well as the use of torpedoes which do not become harmless
when they have missed their mark. As to unanchored mines, the broader proposal
to forbid their use absolutely (for a period of five years) was again brought up
by the delegation of Germany; it obtained only a relative majority; and then the
provision as the committee had worded it,' that unanchored mines ought to be so
constructed as to become harmless one hour at most after the person who laid
them ceases to control them, obtained a majority of 19 yeas against 8 nays and
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9 abstentions, 8 Powers not responding to the vote call. The Argentine delega
tion declared that it accepted the provision with the exception of the fixed period
of one hour within which the mine must become harmless.
On the second reading, Article 1 was carried unanimously; but reserves as to
paragraph 1 were again noted by the delegations of Germany, Montenegro, Russia,
and Sweden, which refrained from voting on this paragraph; and the Ottoman
delegation, through his Excellency TURK HAN PASHA, made with regard to the
whole article a declaration that" the Imperial delegation cannot at the present time
undertake any engagement for which perfected systems are not yet universally
known.".
Article 2 reproduces, as we have just seen, paragraph 3 of the fourth article
[290] of the committee's original draft. The different vicissitudes through which
this provision passed are narrated in the report to the Commission.
At the time of the second reading a short discussion again took place, as an
objection was made to Article 2 in its present form by the delegation of Germany.
His Excellency Baron l\TARSCHALL observed that the prohibition against laying
mines off the coasts of the enemy" with the sole object of intercepting commercial
shipping," introduced a subjective element which was absent from the other draft
texts and which would give rise to difficulties in application; he reserved his vote.
His Excellency l\fr. MEREY expressed himself in a similar sense and refrained
from voting on this article, as also did the delegations of France and Colombia.
The other members of the Commission supported the text submitted by the com
mittee.
A new and more radical amendment presented by the British delegation,!
providing that it is ., forbidden to lay automatic contact mines before the ports of
the adversary other than those which are considered as war ports" had previously
been rejected by the Commission by a vote of 13 to 5, with 17 abstentions.
Article 3 2 was adopted unanimously. Indeed, throughout the deliberations,
all the delegates in their speeches supported the proposition that every possible
precaution should be taken for the security of peaceful shipping; and they were
able to agree on the particular measures to be taken for this purpose. The text
proposed by the committee underwent only a slight change in its form; since it
was unanimously recognized that the provision obliging belligerent States to
notify the danger zones ., as soon as it can be done" was intended to qualify this
obligation as the exigencies of war might make necessary,3 it seemed preferable
to express this idea more clearly in the very text of the regulations.
His Excellency TURK HAN PASHA repeated on the occasion of the discussion
of this article in the Commission, the declaration that had been made in the com
mittee by the Ottoman delegation with regard to the straits of Bosporus and
Dardanelles. This was inserted in the detailed report.
Article 4,4 dealing with the precautions imposed upon neutrals in the use of
automatic contact mines, was accepted unanimously after omitting by a majority
vote the provision fixing limits of area which neutrals should observe in laying
mines. We have already had occasion to explain the reason for this omission.
Article 5 5 merely completes the provisions contained in the two preceding
Vol. iii, Third Commission, annex 32.
' .
Article 6 of the committee's draft; see report to the Commission, vol. iii, Third Com
mission, annex A to the fifth meeting.
3 Report to the Commission.
4- Article 7 of the committee's draft; report to the Commission.
G Article 8 of the committee's draft.
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articles by laying down rules to be observed at the close of the war by every
Pov,.er, belligerent or neutral, which has laid mines that may still be dangerous for
shipping. This was passed unanimously.l
The provision of Article 6 2 is temporary. The engagement taken by the
contracting Powers to convert as soon as possible the materiel of their mines so
as to bring it into conformity with the technical conditions set forth in these regu
lations was unanimously adopted; but the hesitation manifested in the committee
with respect to the period .of one year to be granted Governments for ef
[291] fecting such conversion of unanchored mines was emphasized in the Com
mission in connection with the British amendment to apply this same
period to all mines mentioned in the regulations. The British amendment pro
vided:
The prohibition against employing automatic contact mines which do not
answer to the conditions of Article 1 shall come into force one year after the
ratification of the present Convention.
The vote on this amendment was 18 yeas, 11 nays, with 8 abstentions.
Seven Powers did not respond to the call for their votes.
An absolute majority of votes not having been secured, the British delega
tion presented at the time of the second reading a new formula 3 establishing a
distinction between anchored mines and unanchored mines; for the latter the
prohibition stated in the first article would go into force one year after the ratifi
cation of the Convention; as to anchored mines, however, the period granted
Governments to effect the conversion of materiel required by Articles 1 and 3 of
the regulations was extended to three years from the date of ratification. The
result of the voting on this formula was 17 yeas, 9 nays, and 10 abstentions.
The second paragraph of Article 9 of the text presented by the committee,
which relates to the conditions imposed on the use of mines allowed" within the
sphere of the immediate activity of the belligerents," had to be abandoned, as we
have already said. in consequence of the omission of the rule to which it referred.
At the time of the vote on Article 6 his Excellency TURKHAN P,\SIL\ renewed
in the name of the Ottoman delegation its reserve relative to perfected systems not
yet universally known; he declared that" so far as his Government was concerned
it would defer putting into practice the rules of Articles 1 and 3 referred to in
Article 6 until some suitable means of ensuring the conditions contemplated by the
articles in question are generally adopted and applied."
Article 7 corresponds to Article 10 of the committee's draft. In the Commis
sion the British delegation proposed an amendment 4 assigning a duration of seven
years for the Convention as a compromise between the original proposal accord
ing to which the Convention to be concluded was to have a duration of ten years
and the text presented by the Committee which fixed a term of five years for it;
this amendment would at the same time, as was said by the delegation of Japan in
the Commission, avoid any interruption between the new Convention to be con
cluded when the question should be reopened according to paragraph 2 of this
article and the Convention now negotiated. The British amendment was adopted
on the first reading by 21 yeas against 8 nays and 9 abstentions, 6 Powers not
See also the report to the Commission.
Article 9 of the committee's draft.
3 Vol. iii, Third Commission, annex 37.
4 Ibid., annex 32.
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responding to the roll call; at the time of the second reading the formula inserted
on the basis of the British amendment secured unanimity in the Commission. As
a consequence there appears at the end of the draft submitted to you a provision
according to which the stipulations of the present regulations are to hold for a
period of seven years or until the close of the Third Peace Conference if that date
is earlier; the contracting Powers undertake to reopen the question of the employ
ment of mines six months before the expiration of the period of seven years in
the event of the question not having been already reopened and settled by the Third
Peace Conference. Failing the stipulation of a fresh Convention the present regu
lations would continue in force, unless denounced, and such action shall only have
effect in regard to the notifying Power and six months after the notification.
Before closing this rapid review of the text which is submitted for the
sanction of the Conference it is important to recall a very interesting dis
[292] cuss ion which took place in the Commission in the meeting of September
26 on an amendment proposed by the delegation of Colombia to Articles
2 and 5,t to the following effect:
The employment of anchored contact mines is absolutely forbidden ex
cept as a means of defense.
Belligerents may not employ such mines except for the protection of
their own coasts and only within a distance of the greatest range of cannon.
In the case of arms of the sea or navigable maritime channels leading
exclusively to the shores of a single Power, that Power may bar the entrance
for its own protection by laying anchored automatic contact mines.
Belligerents are absolutely forbidden to lay anchored automatic con
tact mines in the open sea or in the waters of the enemy.
The views of the Colombian delegation were developed by Mr. PEREZ TRIANA.
\Vithout entering into the technical details of the question he urged the necessity
from the point of view of the community of nations of limiting the employment of
anchored automatic contact mines to the defense of coasts if it should appear
impossible to suppress their use altogether. His Excellency Sir ER:';EST SATOW
declared himself in favor of the Colombian proposal, saying that the British
delegation would support any proposal tending to restrict the use of mines, and
that in England the employment of mines had been abolished even for defensive
purposes.
Along the same line Colonel TING reiterated for the delegation of China the
desire of the Chinese Government to assist in restricting the use of mines, and he
declared that he would also vote in support of the proposal of the Colombian
delegation.
On the other hand, the president having emphasized the importance of the
principle stated in the first paragraph of this proposal as one that might of itself
be made the subject of a vote by the Commission, his Excellency Mr. MEREY vo~
KAPos-MERE directed the attention of the Commission to the difficulty of deter
mining in some cases whether a military operation is a means of defense properly
so called or a means of attack; and that therefore in his opinion the proposal in
question ought to be voted on in its entirety. The same idea of the impossibility
of distinguishing in practice between the us\. of mines as a means of defense or of
attack was advanced by his Excellency Baron 11arschall VON BIEBERSTEIN, who
said that the German delegation was opposed to the Colombian amendment. His
1
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Excellency Mr. HAGERUP, \Vho was chairman of the subcommission and of the
committee of examination, recalled that the point of view that the delegation of
Colombia took had been carefully studied in the course of their deliberations and
that it seemed from these deliberations that a proposal to limit the employment of
mines to defense alone would have little chance of success; that none of the
proposals in this direction had gone so far; and that the delegation of Norway
"'ould therefore abstain from voting on the amendment submitted as it could not
have any substantial value.
At the instance of l\lr. PEREZ TRIANA the Colombian proposal was put to vote
as a whole; 16 States voted for and 15 against it; there were 6 abstentions and 7
absent. As the majority was not absolute the amendment failed.

III
Finally, the Commission on motion of the Netherland delegation 1 had yet to
consider the form to be given to the decision of the committee, approved in
[293] principle by the Commission, according to which there was no change
whatever made in the present status of straits by the stipulations of the
Convention to be concluded. The Netherland delegation desired that a pro
vision to this effect be inserted in the regulations concerning the laying of
mines. After a discussion it was deemed preferable to add nothing to the text of
the regulations but instead to change the passage in the report which speaks of
the resolution of the committee of examination on this question. It would be thus
established in the report that straits are not contemplated in the deliberations of
the present Conference, and, while expressly preserving the declarations made in
the committee by the delegations of the United States, Japan, Russia, and Turkey,
a desire would be indicated to see the technical conditions adopted in the present
regulations applied to such mines as might be used in straits.
In line with this idea it was decided to substitute the following for the last
paragraph of the fifth chapter of the report:
The committee has taken note of these declarations and decided that they
should be reproduced in full in the present report. At the same time the
committee decided unanimously to suppress all provisions relating to straits,
which should be left out of discussion in the present Conference. It was
clearly understood that under the stipulations of the Convention to be con
cluded nothing whatever has been changed as regards the actual status of
straits. ~ut, so far as not inconsistent with the foregoing declarations, it has
been conSidered as natural that the technical conditions established by these
regulations should be of general application.
Such, gentlemen, is the result of our painstaking deliberations on this new and
difficult question. We have been able to reach an agreement in the Commission
on some principles really useful for the society of nations and constituting a first
s~ep forward in the path traced by the First Peace Conference. It is for your
high assembly to perpetuate the work of the Commission by giving your sanction
to the provisions contained in the draft regulations annexed which we have the
honor to commend to the approval of the Conference .

.
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Annex B
DRAFT REGULATIONS CONCERNING THE LAYING OF AUTOMATIC
SUBMARINE CONTACT ~nNES 1
ARTICLE 1
It is forbidden:
1. To lay unanchored automatic contact mines, except when they are so
constructed as to become harmless one hour at most after the person who laid
them ceases to control them;
[294] 2. To lay anchored automatic contact mines which do not become harmless
. as soon as they have broken loose from their moorings;
3. To use torpedoes which do not become harmless when they have missed
their mark.
ARTICLE

2

It is forbidden to lay automatic contact mines off the coasts and ports of the
enemy with the sole object of intercepting commercial shipping.

3
\Vhen anchored automatic contact mines are employed, every possible precau
tion must be taken for the safety of peaceful shipping.
The belligerents undertake to do their utmost to render these mines harmless
within a limited time, and, should they cease to be under surveillance, to notify
the danger zones as soon as military exigencies permit, by a notice addressed to
ship-owners, which must also be communicated to the Governments through the
diplomatic channel.
ARTICLE 4
Any neutral Power which lays automatic contact mines off its coasts must
observe the same rules and take the same precautions as are imposed on bel
ligerents.
The neutral Power must inform ship-owners, by a notice issued in advance,
where automatic contact mines will be anchored. This notice must be communi
cated at once to the Governments through the diplomatic channel.
ARTICLE

ARTICLE

5

At the close of the war the contracting Powers undertake to do their utmost
to remove the mines which they have laid, each Power removing its own mines.
As regards anchored automatic contact mines laid by one of the belligerents
along the coasts of the other, their position must be notified by the Power which
laid them to the other party, and each Power must proceed with the least possible
delay to remove the mines in its own waters.
ARTICLE

6

The contracting Powers which do not at present own perfected mines of the
kind contemplated in the present regulations, and which, consequently, could not
at present carry out the rules laid down in Articles 1 and 3, undertake to convert
1
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the materiel of their mines as soon as possible, so as to bring them into conformity
with the foregoing requirements.
ARTICLE

7

The stipulations of the present regulations are concluded for a period of
seven years or until the close of the Third Peace Conference, if that date is earlier.
The contracting Powers undertake to reopen the question of the employment
of automatic submarine contact mines six months before the expiration of
[295] the period of seven years, in the event of the question not having been
already reopened and settled by the Third Peace Conference,
In the absence of a stipulation of a new Convention the present regulations
will continue in force unless the present Convention is denounced, The denuncia
tion shall not have effect (with regard to the notifying Power) until six months
after the notifications.

Annex C
DRAFT CONVENTION CONCERNING THE RIGHTS AND DUTIES
OF NEUTRAL POWERS IN NAVAL WAR
REPORT TO THE CONFERENCE

1

Among the topics for the consideration of the Conference the Russian pro
gram 2 mentioned" The rights and duties of neutrals at sea," among others: the
"question of contraband; the rules applicable to belligerent vessels in neutral
ports; destruction, in case of force majeure, of neutral merchant ships captured as
prizes." The first and third questions have been assigned to the Fourth Commis
sion; the second was reserved for the Third Commission.
The. Commission had before it four different projects:
1. A draft from the delegation of Japan defining the status of belliger
ent ships in neutral waters. 3
2. A draft from the delegation of Spain on the same subject.'
3. A proposal from the British delegation in the form of a draft con
vention concerning the rights and duties of neutral States in naval war.5
1 This report was submitted to the Third Commission by a committee of examination
composed of: his Excellency Count TORNIELLI (Italy), chairman; Mr. LOUIS RENAULT
(France), reporter; Rear Admiral SIEGEL (Germany), Rear Admiral SPERRY (United
States), Captain BURLAMAQUI DE MOURA (Brazil), his Excellency Lou TSENG-TSIANG
(China), Mr. VEDEL (Denmark), Captain CHAC6N (Spain), his Excellency Sir ERNEST
SATOW (Great Britain), Captain CASTIGLIA (Italy), his Excellency Mr. TSUDZUKI (Japan),
his Excellency Mr. HAGERUP (Korway), Captain FERRAZ (Portugal), his Excellency l\Ir.
TCHARYKOW (Russia), his Excellency Mr. HAMMARSKJOLD (Sweden), his Excellency TURK
HAN PASHA (Turkey). The report has been completed to include the last meeting of the
Third Commission.
2 See allte, in initio.
<I Vol. iii, Third Commission, annex 46,
4 Ibid" annex 47.
5 Ibid., annex 44.
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4. A proposal from the delegation of Russia containing draft provisions
defining the status of belligerent war-ships in neutral ports.l

[296] It will be noticed at once that the British proposal has a greater scope than
the other three proposals, since, unlike them, it does not confine itself to the
status of belligerent war-ships in neutral ports and waters, but also deals with
the rights and duties of neutral States in general in naval war.
The Commission has not considered itself bound by the exact terms in which
its jurisdiction was defined by the Conference at the time when the several topics
were distributed among the Commissions. It has examined the different articles
of the British proposition embracing the whole subject of the situation of neutral
States in naval war. It is believed that at a time when an International Prize
Court is being created, it would be wise to develop to as great a degree as possible
a codification of international maritime law in time of war. Thus the work of
the Third Commission will be harmonized with that of the Second Commission,
which covers the rights and duties of neutral States in war on land. This explains
the general title given to the project and accepted unhesitatingly by the com
mittee of examination.
.
In order to facilitate study of the subject, the second subcommission decided
that there should be submitted to it a paper indicating the questions involved in
the several proposals. This list of questions 2 facilitated an exchange of views in
the meetings of July 27 and 30 and August 1. The matter was then referred to a
committee of examination, which made a thorough study of it in a series of thir
teen meetings from August 6 to September 28. The draft 3 which we are about to
analyze was submitted to two readings; 4 the second taking place in the meetings
of September 11, 12, and 28, of which the minutes have been distributed. It was
finally approved by the Third Commission in its session of October 4.
The necessity of precise regulations having for their end the removal of the
difficulties and even conflicts in this branch of the law of neutrality has been
asserted on all sides. Recent experience has added its weight to theoretical con
siderations in an emphatic and most startling manner.
Land warfare regularly pursues its course on the territory of the belligerents.
In exceptional circumstances alone is there any direct contact between the armed
forces of a belligerent and the authorities of neutral countries; when such contact
does take place, as when troops flee into neutral territory, the situation is relatively
simple; customary or written positive law applies in a well-defined manner. The
case is otherwise in naval war. The war-vessels of the belligerents cannot always
remain in the theater of hostilities; they need to enter harbors, and they do not
always find harbors of their own countries near by. Here geographical situation
-exerts a powerful influence upon war, since the ships of the belligerents will not
need to resort to neutral ports to the same extent.
Does it result from this that they have a right to unrestricted asylum there,
and may neutrals grant it to them? This is contested. The distinction just indi
cated is the natural consequence of what takes place in time of peace. Armed
forces of one country never enter the territory of another State during peace.
So when war breaks out there is no change; and they must continue to respect
Vol. iii, Third Commission, annex 48.
Ibid., annex 49.
S Post, annex D.
4 Vol. iii, Third Commission, annexes 5S and 63.
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neutral territory as before. It is different with naval forces, which are in general
permitted to frequent the ports of other States in time of peace. Should neutral
States when war breaks out brusquely interrupt this practice of times of peace?
Can they act at their pleasure, or does neutrality restrain their liberty of
[297] action? While it is understood that when belligerent troops penetrate
neutral territory they are to be disarmed because they are doing some
thing which would not be tolerated in time of peace, the situation is different for
the belligerent war-ship that arrives in a port which it has customarily been able
to enter in time of peace and from which it might freely depart.
What reception then is this ship to meet with? What shall it be allowed to
do? The problem for the neutral State is to reconcile its right to give asylum
to foreign ships with its duty of abstaining from all participation in hostilities.
This reconciliation, which is for the neutral to make in the full exercise of its
sovereignty, is not always easy, as is proved by the diversity of rules and of prac
tice. In some countries, the treatment to be accorded belligerent war-ships in
neutral ports is set forth in permanent legislation, c. g., the Italian cOcle on the
merchant marine; 1 in others rules are promulgated for the case of each particular
war by proclamations of neutrality. And not only do the rules promulgated by
the several countries differ, but even the rules prescribed by a single country
at different times are not identical; moreover, sometimes rules are modified during
the course of a war.
The essential point is that everybody should know what to expect, so that
there will be no surprise. The neutral states urgently demand such precise rules
as will, if observed, ~helter them from accusations on the part of either belligerent.
They decline obligations that would often be disproportionate to their means and
their resources or the discharge of which would require on their part measures
that are veritably inquisitorial.
The starting-point of the regulations ought to be the sovereignty of the neu
tral State, which cannot be affected by the mere fact that a war exists in which
it does not intend to participate. Its sovereignty should be respected by the bel
ligerents, who cannot implicate it in the war or molest it with acts of hostility.
At the same time neutrals cannot exercise their liberty as in times of peace; they
ought not to ignore the existence of war. By no act or omission on their part
can they legally take a part in the operations of war; and they must moreover
be i m p a r t i a l . '
It seems of little use to develop these general considerations, since they might
give rise to lengthy discussions, inasmuch as neutrality is not viewed in the same
light by everybody. It is better to confine ourselves to the study of propositions
dealing with particular cases which, while naturally to be regulated in accordance
with principles, are presented in concrete and precise shape.
\Ve shall proceed to comment upon the several articles of the project.
The principle which it is proper to affirm at the outset is the obligation in
cumbent upon belligerents to respect the sovereign rights of neutral States. This
obligation is not a consequence of the war any more than the right of the State to
inviolability of its territory is a consequence of its neutrality. The obligation and
the right are inherent in the very existence of States, but it is ',veIl to affirm them in
circumstances where they are most liable to be misunderstood. As was said
by Sir ERNEST SATOW in commenting upon an article of the British proposal from
which Article 1 of our draft is borrowed almost verbatim, we have here "the
1
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expression of the master thought of this division of international law." 1
The principle is applicable alike to land warfare and to naval warfare, and
we are not surprised that the regulations elaborated by the Second Commission
on the subject of the rights and duties of neutral States on land begin with the
provision: "The territory of neutral States is inviolable."
[298] Generally speaking, it may be said belligerents should abstain in neutral
waters from any act vvhich, if it were tolerated by the neutral State, would
constitute failure in its duties of neutrality. It is important, however, to say here
that a neutral's duty is not necessarily measured by a belligerent's duty; and this is
in harmony with the nature of the circumstances. An absolute obligation can be
imposed upon a belligerent to refrain from certain acts in the waters of a neutral
State; it is easy for it and in all cases possible to fulfill this obligation whether
harbors or territorial waters are concerned. On the other hand, the neutral State
cannot be obliged to prevent or check all the acts that a belligerent might do or
wish to do, because very often the neutral State will not be in a position to
fulfill such an obligation. It cannot know all that is happening in its waters and it
cannot be in readiness to prevent it. The duty exists only to the degree that it
can be known and discharged. This observation finds application in a certain
number of cases.
Sometimes it is asked whether a distinction should be made between harbors
and territorial waters; such a distinction is recognized with respect to the duties of
a neutral, which cannot be held to an equal degree of responsibility for what takes
place in harbors subject to the direct action of its authorities and what takes
place in its territorial waters over which it has often only feeble control; but the
distinction does not exist with respect to the belligerent's duty, which is the same
everywhere.
ARTICLE

1

Belligerents are bound to respect the sovereign rights of ncutral Powers and to abstain,
in neutral territory or ncutral waters, from any act which would, if knowingly permitted"
by any Power, constitute a violation of neutrality.

As a consequence of the preceding rule, every act of hostility in the territorial
waters of a neutral State is foridden. 2 This comprehends not only hostilities~
properly so called, as combats, but also such operations of nayal warfare as capture
and the exercise of the right of search. The order in which these last two acts
was mentoned has caused surprise. This order, however, is explained by the fact
that capture is the most serious act. The exercise of the right of search, even if
it should not end in seizure of the ship, also constitutes an act of hostility.
ARTICLE

2

Any act of hostility, including capture and the exercise of the right of search, commit
ted by belligerent war-ships in the territorial waters of a neutral Power, constitutes a viola
tion of neutrality and is strictly forbidden.

It was thought necessary to provide for the case where a capture has taken
place in the territorial waters of a neutral State. \Ve have taken substantially
Article 28 of the British proposal.3
~reeting

of July 27.
Russian proposition, Article 2 (yol. iii, Third Commission, annex 48) ; Italian code oru
the merchant marine, Article 251 (ibid., annex B to the fourth meeting).
3 Vol. iii, Third Commission, annex 44.
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Two cases are possible: (a) where the prize is still within neutral j urisdic
tion, and (b) where it is not.
In the first case it is for the neutral State to take the direct measures neces
sary to undo the wrongful act contrary to neutrality of which a neutral or
[299] hostile ship, it matters little which, has been the victim. The British pro
posal says that the neutral Power shall release the prize; this expression
seemed too positive, because the neutral Pov,er will not always haye the necessary
means to do so.
If it can, it should do so. The prize being released, its officers and crew are
naturally free to dispose of their ship as suits them. The prize crew put on
board by the captor is interned because it is found to be illegally within the neu
tral's waters.
In the case where the prize is beyond the jurisdiction of the neutral State, the
latter no longer has direct control over the prize. \Vhat can it do? Address the
belligerent Government to which the captor ship belongs. It will do so, first to
obtain satisfaction for the violation of its sovereignty, and secondly, to forestall
a claim on the part of the State to which the captured vessels belongs. The bel
ligerent must liberate the prize with its officers and crew; and here we have been
able to use a more forceful expression than in the preceding case because we are
dealing with an act which the belligerent can at once accomplish.
In both cases the fact of capture within neutral territorial waters is presumed
to be proved. Of course, it is possible that a dispute may arise on this point; and
the captor may pretend that at the time of the seizure he was beyond the territorial
waters. This is a simple question of fact. The neutral Power will proceed
prudently and carefully in gathering its information before liberating the prize
or even making a diplomatic claim.
At the time of the second reading a difficulty was pointed out with regard to
the second case. Admiral SIEGEL remarked that the provision did not harmonize
with a provision in the project for the establishment of an International Prize
Court. According to Article 3 of the latter project the judgment of a prize
tribunal may be brought before the International Prize Court, eyen when it relates
to an enemy ship captured in the territorial waters of a neutral Power, when that
Power has not made the capture the subject of a diplomatic claim. The report
submitted by the First Commission says on this subject:
In such circumstances the neutral PO'wer may choose between two pro
cedures. It may select the diplomatic channel and address itself directly to
the Government of the captor in order to obtain satisfaction; or it may leave
the owner of the captured ship, if the legislation of the captor permits, to
take his complaint of the irregularity of the seizure before the national
tribunals, and then, if in spite of his so doing the irregularity is not ad
mitted, it may take the matter to the International Court.
'Was not the alternative that is allowed the neutral State contrary to the absolute
rule here proposed? Some thought so and believed that it would be better to omit
the paragraph relative to the case where the prize is not in the jurisdiction of the
neutral State. Others, in order to avoid a regrettable omission, wished to substi
tute an option for an obligation and to say that the neutral State may address
and not addresses. The latter view was accepted by 9 votes (Germany, Denmark,
France, Italy, Norway, Netherlands, Russia, Sweden, Turkey) to 4 (Brazil,
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Spain, Great Britain, and] apan) and 1 abstention (United States). The present
wording was adopted in the meeting of September 28.
At bottom there was really no disagreement. There are cases where the
neutral State will have no choice. For example, when the State of the captor is
not a party to the Prize Court Convention the neutral State can only make a
diplomatic claim; and liktwise if the neutral State is not a party thereto. The
alternative exists only \vhen both interested States are parties to that Convention.
Then the neutral State will do as it likes. Even in cases where it does not wish to
proceed with a diplomatic claim in its strict sense, it wiII notify the fact to the
captor's State, which \viII perhaps liberate the prize of itself to avoid further diffi
culties, diplomatic or judicial.

[300]

ARTICLE

3

When a ship has been captured in the territorial waters of a neutral Power, this Power
must employ, if the prize is still within its jurisdiction, the means at its disposal to release
the prize with its officers and crew, and to intern the prize crew.
If the prize is not in the jurisdiction of the neutral Power, on the demand of that
Power, the captor GOHrtlment must liberate the prize with its officers and crew.

It has long been accepted that a prize court cannot be set up in neutral terri
tory. Article 25 of the British proposal, which is to this effect, has been slightly
modified in order to take into account a scruple arising from the institution of
the International Prize Court which will sit in neutral territory.
It was observed that the rule is absolute and allows no exception, even in
the case of a country \vhere the belligerent exercises a right of jurisdiction. Such
a right, which has a special purpose and a limited scope, ought not to extend
to the consummation in neutral territory of an act of war like capture.
ARTICLE

4

A prize court cannot be set up by a belligerent on neutral territory or on a vessel in
neutral waters.

Article 9 of the British proposal,! Article 1 of the Japanese proposaJ,2 and
Article 3 of the Russian proposaJ,3 all say that neutral territory cannot serve as
a base of operations for a belligerent. This implies a prohibition for the beIIiger
ent and a duty for the neutral. \Vhile the rule can be enunciated from either
point of view, it was preferred to give it the form of an inhibition against bel
ligerents. The Treaty of \Vashington, on the contrary, had said: "A neutral
Government is bound . . . secondly, not to permit or suffer either belligerent to
make use of its ports or waters as the base of naval operations against the other."
While the principle is easily stated, its applications require much care. \Ve
limit ourselves to giying one example by prohibiting a belligerent to erect on
neutral territory a wireless telegraphy station or any apparatus for the purpose of
communicating with a belligerent force on land or sea. The same proyision
occurs in the draft Regulations respecting the rights and duties of neutral States
in war on land. The two provisions correspond exactly, for communication may
be made from neutral territory either with an army or with a fleet.
Vol. iii, Third Commission, annex 44.
Ibid., annex 46.
8 Ibid., annex, 48.
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\Ve cannot expect to prevent the captain of a belligerent ship from com
municating with the inhabitants or the consul of his country, or from using
telegraph or telephone cables of the neutral country. There is a formal provision
to this effect in Article 8 of the draft regulations on land warfare alreac1y re
ferred to. It was suggested that we forbid making a neutral port a place for
cUllcentration or rellde::·volls. But it is hard to define what this would mean,
and it would be almost impossible for neutral States to deal with the intention
which brings a belligerent vessel into their waters. The interest in this question
will be greatly diminished by the fixing of the maximum number of belligerent
ships that may stay in a port at the same time.
[301]

ARTICLE

5

Belligerents are forbidden to use neutral ports and waters as a base of naval operations
against their adversaries, and in particular to erect wireless telegraphy stations or any ap
paratus for the purpose of communicating with the belligerent forces on land or sea.

In the meeting of the committee of examination held August 26, the British
delegation proposed to insert in Article 5 of the draft, paragraph b of Article 10
of the proposition of Great Britain.1 It had already urged the need of this
article, as appears from the minutes of the meeting of the subcommission held
July 30: "Sir ERNEST S.\TOW maintains that it seems to him necessary to estab
lish a distinction in the provisioning that can be effected in a neutral port. It
is allowable to buy food to sustain the crews for the time being, whilst, on the
other hand, revictualling by auxiliary vessels \vould constitute a real operation
of war." The chairman was of the opinion that this prohibition was contained
in those of Article 6 of the British project, and at the same time he adverted
to the second point of Article 6 of the Treaty of \Vashington. 2 The delegation
of Russia for its part declared that the second point of Article 6 of the Treaty
of Washington fully expressed its intention and that it was ready to accept the
sense thereof when the definitive text should be drawn up.
It was decided that the committee of examination should consider the matter,
and in its meeting of August 26, already spoken of, the proposal of the delega
tion of Great Britain was carried by a vote of 10 (United States, Brazil, Den
mark, Spain, Great Britain, Japan, Norway, Portugal, Sweden, Turkey) against
4 (Germany, France, Italy, Russia). The question came up again September 11,
on the second reading, when the proposal, submitted in the following form, " It
is likewise forbidden belligerent ships to revictual in neutral waters by means
of auxiliary vessels of their fleet," and numbered 5 bis, \vas carried by a vote
of 5 (United States, Brazil, Spain, Great Britain, Japan) against 3 (Germany,
France, Russia), there being 6 abstentions (Denmark, Italy, Norway, Nether
lands, Sweden, Turkey).
In the meeting of the committee of examination held September 28, the
British delegation waived the insertion in the text of the Convention of the
article it had advocated, although still holding the view it had expressed in the
meeting of July 30; and the delegation of Russia renewed the reserves it had
formulated in the meeting of the committee of examination held August 26 when
it voted against the British proposal. It was also understood that the article
in question contemplated not only food supplies but also coal. The disappearance
1

Vol. iii. Third Commission. annex 44.

21bid.• second subcommission, annex A to fourth meeting.
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of this article from the draft Convention is by no means to be taken as an
acceptance of the whole draft by the British or Russian delegations.
It goes without saying that a neutral State cannot furnish war-ships, arms,
etc., to a belligerent in any manner. Article 3 of the British proposition spoke
only of the sale but we have used the word supply, which has a much broader
meaning.
ARTICLE

6

The sclpply, in any manner, directly or indirectly, by a neutral Power to a belligerent
Power, of war-ships, ammunition, or war material of any kind whatever, is forbidden.

[302] On the other hand, the practice has become established that a neutral State
is not bound to prevent the export of arms or ammunition destined for one
or other of the belligerents, whether for an army or for a fleet. There is a
like provision in the draft regulations already mentioned. A neutral State may,
moreover, if it prefers, forbid export of the articles in question. It should then
simply put into force a prohibition that applies equally to the two belligerents.
ARTICLE

7

A neutral Power is not bound to prevent the export or transit, for the use of either
belligerent, of arms, ammunition, or, in general, of anything which could be of use to an
army or fleet.

The first rule of \Vashington 1 defined the obligation of a neutral Govern
ment with respect to arming or equipping and the departure of ships intended
for one of the belligerents. Articles 5, 7, and 8 of the British proposition 2 re
produced this rule with certain additions. The provision adopted by the commit
tee reproduces the rule. of \Vashington with two slight alterations. The expres
sion due diligellce, which has become celebrated by its obscurity since its solemn
interpretation. has been omitted; we have contented ourselves with saying, in
the first place, that the neutral is bound to employ the mcans at its disposal . ..
and, in the second, to display the same vigilance . . . .
In the subcommission's meeting of July 30 the Brazilian delegate made the
following declaration: .. Inasmuch as it is not permissible that after the declara
tion of war belligerents should continue to acquire war vessels in neutral ports,
it is necessary to state at least that the reasons against this practice cannot
apply to vessels in course of construction that have been begun long before the
opening of hostilities at a time when they could not have been foreseen; and inas
much as under these circumstances it would not be at all equitable to deprive
belligerents of a vessel whose acquisition was agreed upon before the imminence
of war was known, it is proper that such ships be considered an integral and
recognized part of the navy of the country concerned . . . ." Accordingly, the
delegation of Brazil filed the following amendment: .. \Var-ships in course of
construction in the ship-yards of a neutral country may be delivered with all their
armament to the officers and crews appointed to receive them, when they have
been ordered more than six months before the declaration of war." 3
The discussion on this amendment took place August 1. The Brazilian
proposal was opposed by Mr. DRAGO, speaking for the Argentine delegation, and
Vol. iii. Third Commission, second subcommission, annex A to the fourth meeting.
Ibid., Third Commission, annex 44.
3 Ibid., annex 52.
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did not come to a vote as :\fr. BURLAMAQUI DE l\foURA deferred his reply until
a later meeting. When the committee of examination took it up in the meeting
of August 26, it was rejected by 7 votes (United States, Spain, France, Great
Britain, Italy, Japan, Sweden) against 2 (Brazil, Denmark), there being 5 ab
stentions (Germany, Norway, Portugal, Russia, Turkey). In the Commission's
meeting of October 4 his Excellency Mr. BARBOSA replied to the objections pre
sented by 1\lr. DRAGO against the Brazilian amendment, but no motion was made
and no vote taken.
[303]

ARTICLE

8

A neutral Government is bound to employ the means at its disposal to prevent the
fitting ont or arming of any vessel within its jurisdiction which it has reason to believe is
intended to cruise, or engage in hostile operations, against a Power with which that Govern
ment is at peace, and also to display the same vigilance to prevent the departure from its
jurisdiction of any vessel intended to cruise, or engage in hostile operations, this vessel hav
ing been adapted entirely or partly within the said jurisdiction for use in war.

The committee of examination had some difficulty in deciding upon the
wording of the next article, although there were no fundamental differences of
opinion.
The first draft stated: "A neutral State may permit under determined
conditions and even forbid, if it deems it necessary, belligerent war-ships or
prizes to enter its ports or certain of its ports. The conditions, restrictions or
prohibitions must be applied impartially to the two belligerents. A neutral
State may forbid any belligerent ship which has failed to conform to the orders
and regulations made by it, or which has violated neutrality, to enter its ports."
The substance of these propositions evidently could not be disputed; but the
form in which they were expressed was objected to for two very different rea
sons. On the one hand, his Excellency Ur. TSUDZUKI contended that the articles
suggested that neutral ports would be freely open to belligerent war-ships,
whereas the increasing tendency of writers was to recognize that it was a duty
for neutrals to admit belligerent war-ships to their ports only in cases of distress.
On the other hand, Admiral SPERRY, speaking for the delegation of the United
States, declared that he could not accept Article 8 of the project for the reason
that as a State is sovereign within its own jurisdiction what it does to safeguard
its neutrality is done in virtue of its own rights.
The British delegation had also proposed the following wording:
A neutral State may forbid, if it deems it necessary, all access to its
ports or certain of its ports, or passage through its territorial waters, to
belligerent war-ships or prizes. The conditions, restrictions, or prohibitions
shall apply impartially to both belligerents. A State may forbid any belliger
ent vessel which has failed to conform to the orders and regulations made
by it, or which has violated neutrality, to enter its ports or territorial waters.~
After earnest discussion the following essential points were agreed upon.
There is no question here of recognizing by treaty the rights of a neutral State
that are derived from its sovereignty and preexist war. The only element that
war introduces is the obligation to treat the two belligerents in the same way
and to apply to them impartially the conditions, restrictions, or prohibitions that
it has pleased the neutral Government to make. But a prohibition may be
1
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applied to a belligerent ship which has failed to conform to the regulations of
the neutral or has violated neutrality. There is no intention to limit to such ships
alone the right of the neutral to forbid access to its ports, but merely to excuse
it in such cases from ensuring equal treatment to the vessels of both belligerents.
We have therefore confined ourselves to these points in the present wording of
Article 9, which, in the end, gained the support of all.
[304] It is to be noted that with ports and roadsteads mention is made of territor
ial waters, as was done in Article 30 of the British proposal. The ques
tion has been raised as to the extent of the right of a State with respect to its
territorial waters. Does this right go so far as to forbid passage through it?
\ Ve shall return to this question under Article 10. But, in the committee of
examination/ Sir ERNEST SATOW, speaking of Article 30 of the British proposi
tion, explained that it was necessary to distinguish access from simple passage.
Here we are dealing with the prohibition by the neutral, if it sees fit, of a stay
in its waters and not of a simple passage through them.
ARTICLE 9
A neutral Power must apply impartially to the two belligerents the conditions, restric
tions, or prohibitions made by it in regard to the admission into its ports, roadsteads, or
territorial waters, of belligerent war-ships or of their prizes.
Nevertheless, a neutral Power may forbid a belligerent vessel which has failed to con
form to the orders and regulations made by it, or which has violated neutrality, to enter its
ports, roadsteads, or territorial waters.2

Passage through neutral territorial waters has given rise to several diffi
culties. The thirty-second and last article of the British proposal said: "None
of the provisions contained in the preceding articles shall be interpreted so as to
prohibit the mere passage through neutral waters in time of war by a war-ship
or auxiliary ship of a belligerent." This might be understood to mean that a
neutral had not a right to forbid war-ships from passing through its waters, and
it has been previously explained that according to the British proposal this inno
cent passage must be distinguished from access or stay in territorial waters.
In the meeting of July 27 the first delegate of Sweden, referring to Article
30 of the British draft, recognizing that a neutral State has the right to forbid in
whole or in part access to its ports or territorial waters, had called attention
to the special condition of straits which' might be situated within the area of
territorial waters, and suggested the addition of a provision voted by the
I nstitut de Droit International in 1894: "Straits which serve as a passage from
one open sea to another open sea can never be closed,"
In the meeting of July 30, 1\1r. VEDEL, the Danish delegate, read the following
declaration:
The amendment 3 which the Danish delegation proposes to Article 32
of the British project limits to territorial waters uniting two open seas the
right of mere passage of the war-ships and auxiliary ships of the belligerent.
The Danish delegation in presenting this amendment is moved specially
Meeting of August 26.
[The words "roadsteads, or territorial waters" do not appear in this paragraph in
the draft Convention which was appended to this report and submitted to the Conference.
See post, p, 321; Mr. RENAt'LT'S report on the Final Act, post, p. 577 [583]. on this article;
and also the Convention as signed.]
3 Vol. iii, Third Commission, annex 45.
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by the following reasons: the recognition of an unlimited right of mere
passage for the war-ships of belligerents can hardly be reconciled with a right
in neutrals to prohibit, for the purpose of defending their neutrality, entry
into their interior waters, notably those with two entrances which offer
special opportunities to a belligerent fleet as a base of operations as well as
for certain illegal acts in neutral waters. To accord belligerents the right
of mere passage through territorial waters but to authorize neutrals at the
same time to prohibit their entry would be to take away with one hand
what is given with the other. As the laying of submarine mines by neu
[305] trals is being considered by another Commission I cannot enter into the
details of this question. I desire merely to draw attention to the con
nection between the two subjects and the consequent interest which there is
in not limiting by the Convention the exercise of the sovereign rights of the
neutral over its territorial waters in such a way as to deprive it of one of
the most effective means of maintaining the important regulations of this
very Convention.
The question was referred to the committee of examination, where it was
discussed without, however, any resolutions being passed on the points mentioned.
From the opinions there expressed it seems that a neutral State may forbid even
innocent passage through limited parts of its territorial waters so far as that
seems to it necessary to maintain its neutrality, but that this prohibition can
not extend to straits uniting two open seas.
The formula adopted in Article W- is based on an amendment of the British
delegation,! and does not touch at all upon the preceding questions, which are
left under the empire of the general law of nations. It confines itself to saying
that the passage through neutral territorial waters of war-ships or prizes belong
ing to belligerents does not affect the neutrality of the State, and thus implies at
the same time that the belligerents do not contravene neutrality by passing and
that the neutral does not fail in his duties by permitting them to pass.
In spite of the innocuous character of the provision, Admiral SPERRY de
clared that he could not accept this article by reason of the political considera
tions involved in the question of passage through territorial waters.
At the subcommission's meeting of July 30 his Excellency TURKHAN PASHA
read the following declaration:
The Ottoman delegation deems it its duty to declare that, under the
exceptional condition created for the straits of the Dardanelles and the
Bosporus by treaties in force, these straits, which are an integral part of
Turkish territory, can in no case be brought within Article 32 of the British
proposal. The Imperial Government could undertake no engagement what
ever tending to limit its undoubted rights over these straits.
Record was made of this declaration, which had been repeated on several
occasions, and was on the last occasion made with reference to this Article 10.
His Excellency 1\1r. TSUDZUKI also declared that the Japanese Government
undertook no engagement concerning the straits which separate the numerous
islands and islets composing the Japanese Empire and which are simply inte<Yral
parts of the Empire.
0
ARTICLE 10
The neutrality of a Power is not affected by the mere passage through its territorial
waters of war-ships or prizes belonging to belligerents.
1
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According to the Russian proposal, Article 7, paragraph 3/ no pilots can be
furnished ships of war of belligerents during their stay in neutral ports and
territorial waters without the authorization of the neutral Government. This
rule did not seem very satisfactory because it is not clear what is the meaning
of authorization of the neutral Government. Some provision is necessary be
cause difficulties have sometimes arisen. It is agreed on this point that a neutral
State may allow belligerent war-ships to employ its licensed pilots. It is not
obliged to furnish pilots, but if there are any, the latter may work for the bel
ligerents. Besides, a State may even require that its pilots be employed in
certain passages. The word " licensed" is used, not " authorized," to in
[306] dicate that we mean official pilots, not pilots who might be authorized in
each particular case.
ARTICLE 11

A neutral Power may allow belligerent war-ships to employ its licensed pilots.

VVe now come to one of the greatest difficulties of the subject, the length
of stay of belligerent war-ships in neutral ports.
According to Article 4 of the proposal of Russia,2 it belongs to the neutral
State to fix the period of stay to be accorded to war-ships of belligerent States
in the ports and territorial waters belonging to that neutral State." According
to Article 3 of the proposal of Spain,3 Articles 11 and 12 of that of Great Britain,·
and Article 2 of that of J apan,5 belligerent war-ships may stay in neutral ports
for twenty-four hours only, save in exceptional cases. The absolute contradic
tion between the proposed texts was pointed out in the subcommission's meeting
of July 30, and the committee of examination was entrusted with the task of
finding some ground for compromise. Its eminent chairman has formulated a
proposition which takes into account both plans.
The right of the neutral State to fix the length of stay was affirmed, but in
a case where this right is not exercised by it, this period would be twenty-four
hours. The delegations of Great Britain, Japan, and Portugal accepted this
plan, but the delegations of Germany and Russia opposed it.
The latter delegations proposed to make a distinction between different
neutral ports according as they are more or less distant from the theater of war,
by allowing a definite period to be fixed for ports situated in its immediate proxim
ity, but no definite limit for ports not so situated.
At the time of the second reading the German delegation presented an
amendment by the terms of which "belligerent war-ships are not permitted to
remain in the ports, roadsteads, or territorial waters of the said State situated
in the immediate proximity of the theater of war for more than twenty-four
hours, except in the cases covered by the present Convention." A statement
of the reasons therefor accompanied the amendment. 6
The reasons for and against were carefully set forth in the committee of
examination, especially at the time of the second reading. 7 It will suffice to
make a faithful analysis of them.
Vol. iii, Third Commission, annex 48.
Ibid.
S Ibid., annex 47.
4 Ibid.. annex 44.
5 Ibid., annex 46.
6 Ibid., annex 64.
1 Minutes of the meetings of September 11 and 12.
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The German delegation states the plan presented by it as follows:
In proximity to the" theater of war ,. international regulations would fix the
stay of belligerent war-ships in neutral ports and roadsteads.
For waters beyond the theater of hostilities the German delegation accepts
- the French rule which prescribes no limit of time determined in advance, pro
vided the belligerent war-ships respect the gi\'en rules; the neutral State would
therefore itself regulate the stay of the ships. The expression ., theater of
war" is here employed in a special scnsc, and any other expression, as field of
action of the belligerents, would suffice, provided there be accepted the dominant
idea which considers as the theater of war the sea area where war operations are
taking place or are about to take place or where such an operation can take place
by reason of the presence or the approach of the armed forces of both bel
[307] ligerents. Thus the presence or the approach of both adversaries who are
relatively near is necessary to create a .. theater of war." The case where
an isolated cruiser would exercise the right of capture or search, or the case
where a naval force of only one of the belligerents is passing is not here con
templated. The majority of States are not able to control what goes on along
all their coasts, which are sometimes of great extent; and international regula
tions will remain a dead letter unless there is some surveillance. Such a surveil
lance can be effective only in restricted regions. A neutral State can control
its waters near that part of the sea where a naval battle takes place, as that area
is always comparatively small. It is here that the fate of the fleets will be decided
and special vigilance will be here exerted.
To the objection that it is impossible to define exactly the limits of the
theater of war and that this definition cannot be left to neutrals, as two neighbor
ing neutral Powers might have a different understanding on the subject, which
would be a source of complications, it is answered that it does not seem to be
very difficult to determine where the theater of war is. If, for example, we take
the Spanish-American vVar of 1898, it is clear that the theaters of war were
in the Philippines and the \Vest Indies, and not at all in the Mediterranean nor
in the Eastern Atlantic. So there is no reason to fear that difficulties would
arise in practice. In our day, with its multiplied means of communication, neu
trals will always know the places where the naval forces are stationed. They
wiII be in a position to determine whether these naval forces are preparing to
approach their coasts, and they will declare such regions "the theater of wart
and take steps to learn whether either of the belligerents is visiting their ports.
The neutral State can then take the necessary measures to cause the visitor
to leave the port within twenty-four hours. As the neutral is the sole judge
of this question, because it is he and not the belligerent who determines what is
to be considered the theater of war, there is no danger of dispute. Such is the
rule that Germany followed in the war in the Far East, and experience has shown
that it answered the necessities of the situation.
Accordingly, a strict international rule is proposed for the theater of war;
such a rule is not necessary for areas outside that theater. By accepting this
proposal, neutrals are not embarrassed by the responsibility which is incumbent
upon them if the strict 24-hour rule is accepted, for they would not be obliged to
watch their whole seacoast, something which is impossible for most of them to do.
\Vhen a naval action is about to take place in the Indian Ocean, it is not necessary
for the Powers of the north of Europe to watch over their ports and roadsteads;
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if the theater of war is in the l\Iediterranean, the coasts of the two Americas need
not be kept under strict control.
The delegation of Russia supported this compromise measure presented by
the delegation of Germany. It could not agree that the so-called 24-hour rule
established in the domestic legislation of Great Britain and some other States
should be considered as a universal rule. It believes that the French rule, which
does not provide any limit of time determined upon in advance, and which is
accepted by Germany and Russia, has a better claim to be generally adopted.
Nevertheless, in a spirit of compromise, the Russian delegation accepts the dis
tinction that has just been suggested.
The British delegation raised several objections to this plan, some of which
have been mentioned above. The principal objection is based on the uncertainty
inherent in a determination of the theater of war.
[308] In contrast with the case in land warfare, the theater of naval war is
unlimited; it includes all the oceans, because hostilities can break out
anywhere. From the moment a war-ship leaves one of its own ports it is
liable to encounter an adversary. \Vith steam and the progress made in speed
the theater of hostilities, properly so called, is constantly shifting.
It would be a very difficult task, and at the same time a great responsibility,
for neutral Governments to have to modify, according to these changes, the regime
applicable in their ports. Besides, is it not inconsistent to admit that the presence
of a war-ship of one of the belligerents in certain places is not sufficient to make
such places 'a theater of war, while at the same time this ship can commit hostili
ties and capture and search merchant vessels? The 24-hour rule adopted by
England forty-five years ago and accepted by a large number of Powers has
been tried out; it has the great advantage of being a precise rule, easy for the
neutral to apply, whereas the plan proposed by Germany forces the neutral to
make a study of and form an opinion upon what is sometimes a very delicate
case. Then complaints may arise on the subject of such opinions, which indeed
may perhaps be at variance even in the case of two States in the same geographi
cal situation.
The plan based on the distinction between nearness and remoteness from
the theater of war was also opposed by the delegation of the Netherlands, through
Mr. DE BEAUFORT, as being of a nature to beget difficult complications for neutrals.
The article proposed, with the addition of the words " situated in the imme
diate proximity of the theater of war," was rejected by 7 votes (United States,
Spain, Great Britain, Italy, Japan, Netherlands, Turkey) to 4 (Germany, Brazil,
France, Russia) ; there were 3 abstentions (Denmark, Norway, Sweden).
The German and Russian delegations then asked for the omission of this
provision with reference only to the case where a belligerent war-ship enters a
neutral port with no special purpose; other clauses of the project provide for
the cases where a ship enters to revictual, repair, etc. Is not that sufficient? The
request for omission obtained only 2 favorable votes (Germany, Russia) and was
negatived by 10 votes (United States, Brazil, Denmark, Spain, France, Great
Britain, Italy, Japan, Sweden, Turkey). Norway and Netherlands abstained from
voting.
The rule admitted by the majority of the committee is, then, that in the ab
sence of special provisions in the legislation of a neutral State, belligerent vessels
are forbidden to remain in the ports, roadsteads, or territorial waters of such
State longer than twenty-four hours. The idea is that a precise 'rule is indis
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pensable. Each State is left free to establish it; in default of its establishment,
the Convention fixes the period at twenty-four hours.
It goes without saying that in every country the legislation thereof will
determine the nature of the official act by which the fixing of the period referred
to will be made: a law, properly so called, a decree or proclamation, an executive
order, etc.
At the close of the deliberations of the committee of examination, his Excel
lency 1\fr. TCHARYKOW made the following remarks:
Thanks to the spirit of conciliation which has never failed to animate
us we have been able to come to an agreement upon the greater number of
the questions. One alone remains undecided and it is an important one:
The question of the period of stay.
In the votes taken on this point, it is seen that two great Powers have
maintained the same objections for two months against the proposed
[309] wording, and have made it known that they cannot and ought not accept
the 24-hour rule. \Ve have already said and we now repeat that in this
Conference we must seek not for a mere majority as against a minority, but
quite on the contrary unanimity on all questions on some common ground
of compromise. It is in this spirit that the delegation of Russia would like
to suggest for the case where the question of the theater of war would not
find a satisfactory solution, a new wording which seems to it to be of such a
nature as to satisfy all interests. \Ve have debated upon the quantity of
coal; but, whatever this quantity is to be, it is necessary to leave to the in
terested parties the time necessary to load it, or this permission would be a
useless one. Now we have all recognized that a ship has a right to exist on
the sea and that it cannot be placed in the position of becoming a derelict.
Article 12 therefore might be worded as follows:
In the absence of contrary provisions of a neutral Power, belligerent
war-ships are not permitted to remain in the ports, roadsteads, or terri
torial waters of the said Power beyond the time necessary to complete the
supplies indicated in Article 19 of the present Convention.
It will be noticed that this formula accords with the general idea of the
committee's draft, in that it is always for the neutral State to fix the length of
stay; but, if the period is not thus fixed, it is proposed to give the time necessary
for provisioning instead of an invariable period of twenty-hour hours.
In the meeting held September 28 his Excellency Ur. TCHARYKOW again
spoke in support of his amendment to Article 12 and proposed to supplement it
with the following paragraph:

However, the said vessels may always stay twenty-four hours without
its being necessary that their stay be based on any special reason.
His Excellency Mr. TSUDZUKI said he could not support the proposal. Coal
is given only with a humanitarian purpose, and the wording offered by his Excel
lency Mr. TCHARYKOW would imply the right to make use of a neutral port as
a base for coal, that is to say, as a strategic base, properly so called. He added
that Article 12 in the form given it by the project before them had been accepted
as a compromise and marked the extreme limit of the concessions that the
delegation of Japan could make.
His Excellency Sir ERNEST SATOW, too, thinks he cannot accept that word
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ing because it appears to do away with the 24-hour rule which Great Britain
holds to. Moreover, in most ports supplies of coal and food can be taken on in
six hours; and it is therefore useless to stipulate for a period in any way un
limited. This statement of fact was questioned by his Excellency l\fr. HAGERUP,
who said that in most of the ports of Norway it would require twenty-four hours
for a large war-ship to be provided with the necessary coal. To this Sir ERNEST
SATOW replied that he had meant ports where it was customary to coal.
His Excellency Mr. HAMMARSKJC)LD declared that he would gladly support
the Russian proposal if it would facilitate an agreement, and he suggested an
amendment as follows:
In the absence of special provisions to the contrary in the legislation of
a neutral Power, belligerent vessels are not permitted to remain, except in
the cases covered by the present Convention, in the ports, roadsteads, or
territorial waters of the said Power more than twenty-four hours or more
than such further time as may be necessary to complete the supplies indi
cated in Article 19 below.
It has been clearly understood that the legislation of the neutral State, if
[310] any, must be perfectly obeyed. If it lays down a fixed period, it is neces
sary to conform to that and no supplementary period applies. It is only
in the case where, in the absence of a local rule, the conventional period of twenty
four hours would apply, that the additional period in the sense indicated could
take effect.
The committee did not vote on this proposal, reserving for the Commission
the business of deciding whether the article as drafted should be kept or whether
the amendment should replace it.
In the Commission's meeting of October 4 his Excellency Mr. HAMMARSK
JOLD withdrew his amendment.
The German delegation, through Admiral SIEGEL, again brought forward the
amendment 1 referred to above establishing a distinction between neutral ports
situated in the immediate proximity of the theater of hostilities and other ports,
and supported it substantially with the arguments above summarized. "If it is
true," said he, " that a certain number of States have accepted the 24-hour rule,
nothing prevents their applying it in the future. But the great majority of
Powers must now decide whether they are ready to bind themselves by an in
ternational convention or whether they prefer to act according to circumstances
and apply their national laws. There exist two opposed principles. Those who
think that one is too strict and the other too broad will find in our intermediate
compromise proposition both the freedom that should be left to the State and
the restrictions dictated by prudence in time of war." Sir ERNEST SATOW op
posed the amendment with the arguments already given. His Excellency Mr.
TSUDZUKI spoke to the same effect, and asserted that" the natural consequence of
the proposition would be that a neutral State would from time to time have to
change the regulations it enforces in its own territorial waters, so that neither
belligerents nor neutrals could ever know with certainty what to rely upon, and
neutrals would often be exposed to complaints from one or both adversaries."
The president remarked that there was this difference between the proposal of
the committee and the German proposal: that according to the latter the 24-hour
rule for the length of stay was rigid and absolute, but only applied in waters
1
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in the immediate proximity of the theater of hostilities, while according to the
committee the limitation of the stay to twenty-four hours remains the general rule
in the absence of special provisions to the contrary which the neutral State is free
to adopt, but this rule applies everywhere.
The German proposal was rejected by 11 votes (Belgium, China, Denmark,
Spain, Great Britain, Greece, Japan, Mexico, Netherlands, Persia, and Portugal)
against 10 (Germany, Argentine Republic, Austria-Hungary, Bolivia, Bulgaria,
Guatemala, Montenegro, Roumania, Russia, Serbia); 21 delegations abstained
from voting (United States, Brazil, Chile, Colombia, Cuba, Dominican Republic,
Ecuador, France, Haiti, Italy, Luxemburg, Norway, Panama, Peru, Salvador,
Siam, Sweden, Switzerland, Turkey, Uruguay, Venezuela).
The committee's draft was carried by 30 votes (Belgium, Bolivia, Chile, China,
Denmark, Spain, France, Great Britain, Greece, Haiti, Italy, Japan, Mexico, Mon
tenegro, Norway, Panama, Paraguay, Netherlands, Peru, Persia, Portugal, Rou
mania, Russia, Salvador, Serbia, Siam, Sweden, Turkey, Uruguay, Venezuela).
Germany reserved its vote and the other States abstained.
ARTICLE

12

In the absence of special provisions to the contrary in the legislation of a neutral
Power, belligerent war-ships are not permitted to remain in the ports, roadsteads, or terri
torial waters of the said Power for more than twenty-four hours, except in the cases covered
by the present Convention.

[311] The provision on the length of stay naturally applies to belligerent war
vessels found in a neutral port at the time of the opening of hostilities, as
well as to those that enter during the course of the war.
The question of proximity to the theater of hostilities comes up here in the
same way, and a German proposal was made to take it into account,! but was
withdrawn after the rejection of the amendment offered for Article 12. There
was an article along the same line worded as follows: "In the absence of spe
cial provisions to the contrary in the law of the neutral State, the stay of belliger
ent war-ships in the ports and roadsteads beyond the theater of the war is not
limited. Nevertheless, the belligerent is bound to conform to the ordinary con
ditions of neutrality and to the requirements that the neutral State deems necessary.
Moreover, it is bound to depart if the neutral State so orders."
ARTICLE

13

If a Power which has been informed of the outbreak of hostilities learns that a bel
ligerent war-ship is in one of its ports or roadsteads, or in its territorial waters, it mnst
notify the said ship that it will have to depart within twenty-four hours or within the time
prescribed by local regnlations.

Even those who think that the length of stay in neutral waters should be
fixed for belligerent war-ships admit that this period may be extended in cer
tain exceptional cases. There is not, however, complete agreement as to the
number of these exceptions. Article 2 a in the Japanese proposition 2 mentions
only stress of weather; Article 3 of .the Spanish proposal 3 mentions damage,
stress of weather, or other force maJeure; and Article 5 of the Russian proVol. iii, Third Commission, annex 64.
2!bid., annex 46.
8 Ibid., annex 47.
t
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posal 1 says that the stay may be prolonged if stress of weather, lack of provisions,
or damage prevents the vessels from putting to sea.
Stress of weather and damage were accepted with no difficulty. The senior
delegate of Japan, however, observed that the matter of damage may give rise
to abuses and cause evasion of the rule as to length of stay. \Vould it not be
possible to set a maximum period within which repairs must be made? It was
answered that this was very difficult, because it would depend on the port where
the vessel was and on the facilities there found, and that, besides, the neutral
authorities could settle what time was necessary and exercise control. It was de
cided not to fix such a peri pd.
As we are dealing with a prohibition addressed to the belligerent, this pro
hibition can include the waters as well as the ports and roadsteads. But the neu
tral State cannot be responsible except so far as it knows or can know of the
presence of war-ships; this knowledge can more easily be had with regard to
ports and roadsteads than with regard to other waters.
The Brazilian delegation had, in the meeting of July 27, referred to the opin
ion of Professor VERRAES, according to which the rules on the length of stay do
not apply to vessels in a port solely for the protection of its nationals, as these
vessels have a very different function from that of war-ships received under the
right of asylum. They are charged with a mission of protection, and conse
quently might stay in neutral ports in time of war as in times of peace. Although
it was asked whether the case could be supposed where in one of the countries
represented at the Conference the presence of a war-ship could be deemed
[312] necessary for the protection of foreigners, the case has occurred and might
occur again. But it did not in its nature seem one to be made the sub
ject of a conventional stipulation, and the Brazilian delegation, as it declared in
the Commission's meeting of October 4, had no intention to present a proposal
on the subject.
On the other hand, it was easily admitted that the limitation of stay has no
reference to war-ships devoted exclusively to scientific, religious, or charitable
purposes. This especially applies to military hospital-ships, for which the Con
vention of July 29, 1899, contains a formal provision to this effect (Article 1,
paragraph 2), which was retained at the time of its revision by the present
Conference.
ARTICLE

14

A belligerent war-ship may not prolong its stay in a neutral port beyond the permissible
time except on acconnt of damage or stress of weather. It must depart as SOOI1 as the
cause of the delay is at an end.
The regulations as to, the question of the length of time which these vessels may re
main in neutral ports, roadsteads, or waters, do not apply to war-ships devoted exclusively
to scientific, religions, or charitable purposes.

Article 3' of the Japanese proposal 2 says: ":More than three belligerent
vessels belonging to the same State or its allies cannot anchor at one time in
the same neutral port or waters." This evidently contemplates a restricted area
and not all the waters of one neutral State. The British delegation supported
the Japanese proposal, remarking that the number of three vessels was a common
number which is accepted by certain States even for times of peace. In this way
1
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there would be a guaranty against concentration of belligerent vessels in a neutral
port which would thus serve them as a base of operations.
Admiral SIEGEL observed that certain States had perhaps not fixed on any
number for times of peace; and that for times of war a neutral State should be
left free to fix it.
The majority of the committee was of opinion that the same plan might be
followed as for the length of stay (Article 12), that is to say, that the Con
vention should state a number to apply in the absence of any number fixed by
the neutral Power, and the following provision was adopted as Article 15: "I f
the neutral Power has not already fixed the maximum number of war-ships
belonging to a belligerent which may be in one of its ports or roadsteads simul
taneously, this number shall be three."
The question was taken up again in the meeting of September 28. Objec
tions were again expressed with regard to the number three, which no longer
corresponds to existing naval organization. A large war-ship is always accom
panied by other ships, so that frequently it might happen that a group of ships
of one belligerent could not all enter a neutral port. :Might not the principle be
kept while excepting the case of a special permission that might be granted by
the neutral Power? Such was the suggestion of his Excellency Mr. TCHARYKOW,
who was supported by Admiral SIEGEL. Sir ERNEST SATOW observed that this
would be a sorry addition for the neutral. The first delegate of Sweden said
also that the neutral Power would thus have a dangerous liberty, but that never
theless the suggestion of the Russian delegation might be met by not defining
so strictly the purport of the rules to be issued by the neutral Government. This
Government might fix a maximum number and at the same time reserve
[313] the possibility of granting the privilege of entering to a greater number of
ships in particular circumstances. A special authorization would therefore
presuppose a general provision issued beforehand. The Russian delegation ac
cepted the idea of this amendment, which was opposed by the delegations of Japan
and Great Britain as they saw no necessity for changing the draft.
The proposal of Mr. HAMMARSKJOLD was carried by 9 votes (Germany,
Brazil, Denmark, France, Norway, Netherlands, Russia, Sweden, Turkey) against
3 (Great Britain,]apan, Portugal); the United States and Italy did not vote.
ARTICLE

15

In the absence of special provisions to the contrary in the legislation of a neutral
Power, the maximum number of war-ships belonging to a belligerent which may be in one
of the ports or roadsteads of that Power simultaneously shall be three.

The simultaneous presence of ships of war of the two belligerents in a neu
tral port must be provided for. A custom of long standing has here introduced the
so-called rule of twenty-four hours, which it is not proposed to change. The diffi
culty relates to the order of departure at that interval.
Article 13 of the British proposal 1 confined itself to saying that the neu
tral Government ought not to permit a war vessel of one belligerent to leave port
until twenty-four hours have elapsed since the departure of a war-ship or a mer
chant ship of the other belligerent. In the committee of examination Sir ERNEST
SATOW said that it was for the neutral to settle the order of departure. This
1
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is the sense of Article 2 b of the Japanese proposaU Article 6 of the Russian
proposal 2 adopts priority of request.
A Portuguese amendment 3 has been proposed to the Japanese rule. It was
supported by Captain FERRAZ in the meeting of July 27 in the following words:
" If the two belligerent ships which are present simultaneously in neutral waters
are a merchantman and a ship of war, or a small cruiser or torpedo boat and a
large cruiser, the merchantman or the feebler war vessel should leave the port
first whatever may be the order of their entrance into the port. Otherwise the
humanitarian end in view, which is to avoid a meeting or a combat, would not
be attained. The battle-ship, going out first, would only have to wait near the
port for the issue of the merchantman or the smaller war-ship; the capture or
destruction of the latter would be certain and the neutral State would have
handed them over." Consequently the Portuguese delegate proposed to wor~l
the last phrase of the Japanese article as follows: ." It is for the neutral State
to decide which of the hostile vessels shall leave first, with the view to prevent,
so far as possible, a meeting or combat between these vessels."
There were, then, the following plans before us: (1) the neutral State regu
lates the order of departure; (2) the priority of request is taken into considera
tion; (3) the weakest ship leaves first; (4) the order of arrival determines the
order of departure.
The last-named plan was finally accepted, and Article 16 as worded below
was carried by 13 votes (Germany, United States, Belgium, Brazil, China, Den
mark, Spain, France, Italy, Norway, Russia, Sweden, Turkey) against 3 (Great
Britain, Japan, Portugal) ; Netherlands did not vote.
[314] It was deemed dangerous to have the neutral State settle the order of
departure even under guidance. Although the inequality between two
vessels of war is very often evident, it may not always be so, and the port au
thorities might be embarrassed. The rule of order of arrival is very simple,
and the neutral will have no difficulty in applying it. It may have to be modified
if the ship which enters first is within a case where the legal length of stay is
prolonged in its behalf; the ship cannot be deprived of this extension by reason
of the obligation to leave first. The 24-hour rule is kept as between a war
ship and a merchantman, so that the former cannot leave a port less than twenty
four hours after the departure of the latter; but the converse is not true. Noth
ing prevents a merchantman flying the flag of one belligerent from leaving a port,
if it suits him, less than twenty-four hours after a war-ship of the other belliger
ent.
There is moreover no period of twenty-four hours prescribed between the
departures of two merchantmen.
It was thought possible to do away with the difficulty resulting from the
simultaneous presence in a port of two vessels of unequal strength by means
of the following provision: "If a belligerent war-ship is preparing to enter a
neutral port or roadstead where a war vessel of its adversary is, the local authori
ties should, as far as possible, warn it of the presence of the hostile vessel." ,
The ship thus warned would decide what to do; if it felt itself weaker than its
adversary it could refrain from entering; and if it entered it would know that
Vol. iii, Third Commission, annex 46.
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it could not leave until after the other. This proposal was finally rejected by 8
votes (Germany, United States, China, Spain, Great Britain, Japan, Portugal,
Sweden) against 5 (Belgium, Brazil, Denmark, France, Italy) and 4 abstentions
(Norway, Netherlands, Russia, Turkey), because it was considered that a provi
sion of this kind would place too much responsibility upon the neutral.
ARTICLE

16

\Vhen war-ships belonging to both belligerents are present simultaneously in a neutral
port or roadstead, a period of not less than twenty-four hours must elapse between the
departure of the ship belonging to one belligerent and the departure of the ship belonging
to the other.
The order of departure is determined by the order of arrival, unless the ship which
arrived first is so circumstanced that an extension of its stay is permissible.
A belligerent war-ship may not leave a neutral port or roadstead until twenty-four
hours after the departL1re of a merchant ship flying the flag of its adversary.

Belligerent war-ships may in neutral ports carry out repairs to render the
ships seaworthy but not to add to their fighting force. Article 4 of the Japanese
proposal 1 speaks of repairs absolutely necessary to render the ships seaworthy, and
Article 19 of the British proposal 2 says that a neutral State ought not to permit
the making of repairs in excess of what will be necessary for navigating. It is
for the neutral authority to decide what repairs are necessary, and these repairs
must be carried out with the least possible delay. \Ve have here a control allow
ing the prevention, to a certain degree, of the abuses which have been referred
to above in connection with Article 15 and which some desired to get rid of
by fixing a maximum term for repairs.
[315] According to Article 19 of the British proposal a neutral State should
not knowingly permit a war-ship to repair damage suffered in battle. A
Portuguese amendment was to the same effect. This view seems to have been
abandoned, as there was a feeling that it would sometimes be difficult to decide
on the cause of damage without taking measures that are inquisitorial.
The article mentions only ports and roadsteads. In reply to the question why
no mention was made of territorial waters it was answered that it is probably
difficult for ships to carry out repairs in territorial waters, and besides control
on the part of neutrals over repairs made under such conditions would hardly be
possible. s
ARTICLE

17

In neutral ports and roadsteads belligerent war-ships may" only carry out such repairs
as are absolutely necessary to render them seaworthy, and may not add in any manner what
soever to their fighting force. The local authorities of the neutral Power shall decide what
repairs are necessary, and these must be carried out with the least possible delay.

According to the second rule of \Vashington 4 a neutral Government is bound
not to permit or suffer either belligerent to make use of its ports or waters as
the base of naval operations against the other, or for the purpose of the re
newal or augmentation of military supplies or arms, or the recruitment of men.
All were agreed that this rule should be retained and several proposals in
Vol. iii, Third Commission, annex 46.
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elude it to a greater or less degree. The only discussion was on the point whether
it was necessary to mention territorial waters as well as ports and roadsteads.
The affirmative was adopted by 8 votes (United States, Brazil, Spain, France,
Great Britain, Italy, Japan, Turkey) ; Germany, Denmark, Norway, Netherlands,
Russia, and Sweden did not vote. It has been said that a practice forbidden in
ports and roadsteads could not be permitted in territorial waters. This is par
ticularly true because the point of view taken is that of what belligerents may not
do. The provision is thus justified more easily than that of the \Vashington
rule which speaks of the obligation of the neutral Government.
ARTICLE

18

Belligerent war-ships may not make use of neutral ports, roadsteads, or territorial
waters for replenishing or increasing their supplies of war material or their armament, or
for completing their crews.

Article 19 deals with the question \vhich is, with the possible exception of
that of the period of stay, the most important in the subject. \Vhat quantity of
provisions and fuel may be taken on board by belligerent war-ships in neutral
ports?
Article 7 of the Russian proposal 1 says that these ships can provide them
selves with the food, provisions, stores, coal and repairs necessary for the sub
sistence of their crews or the continuation of their voyage. Article 17 of the
Dritish proposal 2 says that the quantity of stores, food, or fuel taken on
[316] board in neutral jurisdiction must in no case exceed that which is neces
sary to enable the ship to reach the nearest port of its own country. Ac
cording to Article 4 of the Japanese proposal 3 the ships cannot take on any
supplies except coal and provisions sufficient with what still remains on board
to allow them to reach at the most economical rate of speed the nearest port of
their own country or some nearer neutral destination. Finally, Article 5 of the
Spanish proposal! without mentioning what may be on board, permits belliger
ent war-ships to provide themselves with the food and coal necessary to reach
the nearest port of their country or some nearer neutral port.
\Ve may at the outset dispose of the matter of revictualling except as to fuel.
The first rule in Article 19, according to which belligerent ships may only revictual
to bring up their supplies to the peace standard, was accepted without difficulty.
The debate bore on coal alone, or rather on fuel, since coal is no longer the
only fuel used.
It 1S now forty years since this question arose, and its importance is under
stood when we consider that, according to the forceful expression of his Excel
lency Mr. TCHARYKOW, if a man without food is a corpse, a ship without fuel is a
derelict. The greatest efforts were put forth in the committee to discover some
plan that would be acceptable both to neutrals and belligerents. The latter nat
urally take into account their geographical situation, which renders it more or less
necessary for them to have the opportunity of revictualling in neutral ports;
as to neutrals, they can call for a precise rule which they may be in a position to
apply without exposing themselves to complaints from the belligerents.
Several proposed solutions were freely discussed and debated with abundant
Vol. iii, Third Commission, annex 48.
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arguments. If the British rule is not accepted, which, as has been observed, is
of a nature to beget various difficulties of a practical kind, and if, on the other
hand, a system of absolute liberty is not desired, we can frame, and indeed there
have been presented, some very different plans for determining the quantity of
fuel that may be taken on board by the belligerent vessel; the normal amount, a
quantity proportional to displacement or to horse-power, the quantity necessary
to travel a certain distance, etc. A technical committee instructed to study this
question was not able to arrive at a unanimous answer. The German proposal
to grant to belligerents permission to fill all their bunkers was supported by 9
votes (Germany, Brazil, Denmark, France, Italy, Netherlands, Russia, Sweden,
Turkey) as against 5 (United States, Spain, Great Britain, Japan, China).
In these circumstances the question was on the second reading submitted
to the committee of examination, .vhich had before it the following alternatives:
1. The British proposaV according to which the ships can take on only fuel
enough to reach the nearest port of their own country. The meaning of this
proposal was clearly defined by Sir ERNEST SATOW in answer to a question put by
Mr. HAGERUP. The rule constitutes a simple means of calculation and creates
no obligation for the neutral to watch over the destination of the vessel which
asks for the fuel. We allow ourselves to add that it does not imply any obliga
tion on the part of the vessel to proceed to any particular destination. Disputes
that sometimes arise would thus be avoided.
2. A proposal that these vessels may only ship sufficient fuel to bring their
supplies up to the peace standard.
[317] His Excellency Mr. TCHARYKOW presented as a compromise the following
formula: "Similarly these vessels may only ship sufficient fuel to en
able them to reach the nearest port in their own country. They may, on the other
hand, fill up their bunkers built to carry fuel, when in neutral countries which
have adopted this method of determining the amount of fuel to be supplied."
This proposal was adopted by 11 votes (Germany, Brazil, Denmark, Spain,
France, Italy, Norway, Netherlands, Russia, Sweden, Turkey) with 3 absten
tions (United States, Great Britain, Japan), after the proposal made by his Excel
lency Mr. TSUDZUKI to omit the whole article had been rejected by 10 votes (Ger
many, Brazil, Denmark, France, Italy, Norway, Netherlands, Russia, Sweden,
Turkey) against 4 (United States, Spain, Great Britain, Japan).
According to the committee's draft, "revictualling and coaling do not give
a right to prolong the lawful length of stay." In the Commission's meeting held
October 4, his Excellency Mr. TCHARYKOW moved the suppression of this clause,
supporting his amendment with the following words:
•
It has a restricted scope; it contemplates a particular case where a bel
ligerent ship which has entered a neutral port has not had time to take on
within the lawful period of stay the quantity of coal allowed it. What
should the neutral Power do in this case? The Convention says nothing
about it. Some are of opinion that it will not force the vessel to depart.
That will perhaps be true if the neutral State is powerful and does not fear
claims from the other belligerent; but otherwise the neutral State will be
placed in a very delicate position, for through fear of reprisals on the part
of the other belligerent it may find itself obliged to make the ship leave
without coal or with an insufficient quantity of fuel, and the ship may conse
1
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quently become a derelict. It was to remedy these dangers that the delega
tion of Russia filed its amendment. Moreover, we are in agreement with
the delegation of Japan on the point that the neutral port can never serve as
a base of operations, and we think that the Convention contains in this
particular in its Articles 5 to 9 sufficient rules and sanctions.
The delegation of Japan declared itself against the amendment, which it be
lieved would introduce uncertainties as to whether Article 19 is one of the cases
provided for by the last clause of Article 12 or whether Article 12 is to be applied
in spite of the stipulations of Article 19. Mr. TSUDZUKI said:
We found ourselves confronted with two theories for the wording of
Article 19, one maintaining that coal ought to be given belligerent ships only
as an act of humanity, and the other assuming that vessels have a right to
take on such coal supplies in neutral ports as they might need; Article 19
is a compromise wording which, however, does not trench on the question
of principle. The omission of the third paragraph would have as a conse
quence a tendency to recognize in these ships the right to prolong their stay
for supplies, that is to say, the omission would have a tendency to cause some
recognition of the legitimacy of an idea that we have always opposed,
namely, that ships have the right to enter the ports of another Power as into
strategic points in order to take on fuel there. This omission would intro
duce into Article 12 an element of uncertainty so as completely to change
its nature. Article 12, moreover, was a compromise. Although we should
have preferred a single uniform rule for the whole world, the spirit of con
ciliation induces us to accept Article 12 even in its present reading because
we should at least have the consolation that although not uniform and not
universal the rules would be at least fixed. The omission of the third para
[318] graph of Article 19 would take away from us even this consolation. The
consequence would be quite serious. The period of stay would vary ac
cording to the facilities offered by neutral ports for the operations of re
plenishing the coal supply. Besides, neutral States would be obliged to
resort to inquisitorial measures to ascertain whether ships were not abusing
the operation of taking on supplies in order to prolong their stay needlessly
and illegally.
These are the reasons why we cannot support this amendment. We
accepted Article 19 in its present wording because its third paragraph gave
the requisite definiteness to the meaning of Article 12. The omission of this
paragraph would therefore imperil all the benefits of Article 12.
According to his Excellency Mr. TCHARYKOW, accepting the amendment is
not opening the gate to abuse but only regulating a special case that rarely hap
pens. Besides, are not the abuses sufficiently taken care of by other articles of the
Convention, especially by Article 5 and the second paragraph of Article 9?
The German delegation supported the amendment and the explanation
thereof.
The British delegation asked that the article proposed by the committee be
kept, saying that if it were permitted in any case whatever to prolong the time
of stay in neutral ports, a gate would be opened for a crowd of abuses. The
amendment was adopted by 27 votes (Germany, Argentine Republic, Austria
Hungary, Bolivia, Brazil, Bulgaria, Chile, Colombia, Ecuador, France, Greece,
Haiti, Italy, IVlexico, Montenegro, Norway, Panama, Paraguay, Netherlands, Peru,
Persia, Roumania, Russia, Salvador, Serbia, Uruguay, and Venezuela) against 5
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(China, Spain, Great Britain, Japan, Portugal) ; there were 10 abstentions ( United
States, Belgium, Cuba, Denmark, Dominican Republic, Luxemburg, Siam, Sweden,
Switzerland, and Turkey).
The circumstance that in certain countries a belligerent war-ship cannot
obtain coal until twenty-four hours after its arrival was taken into account
(Article 249, paragraph 2 of the Italian shipping code 1).
ARTICLE

19

Belligerent war-ships may only revictual in neutral ports or roadsteads to bring up
their supplies to the peace standard.
Similarly these vessels may only ship sufficient fuel to enable them to reach the nearest
port in their own country. They may, on the other hand, fill up their bunkers built to carry
fuel, when in neutral countries which have adopted this method of determining the amount
of fuel to be supplied.
If, in accordance with the law of the neutral Power, the ships are not supplied with
coal within twenty-four hours of their arrival, the permissible duration of their stay is
extended by twenty-four hours.

A question intimately connected with the preceding one is the question whether
a belligerent vessel which has taken on fuel in a neutral port may return within
a short time to take on more in the same port or in a neighboring port of the
same country. If this might be done, it is easily seen that the neutral port would
really be serving as a base of operations. The case was provided for by Article
5, paragraph 2 of the Spanish proposal 2 and Article 18 of the British proposal,s
the one viewing it from the neutral, the other from the belligerent standpoint.
They do not permit a second revictuaIling in the same neutral country within
three months after the first. This prohibition seemed excessive, and with
[319] a view to modifying it the following formula was submitted to the com
mittee of examination: "Belligerent war-ships which have shipped fuel
in a neutral port may not replenish their supply in the same neutral territory
until three months afterwards." 4 It was suggested that this expression was too
vague and that it would be better to fix upon some distance.
Some would have liked to leave the neutral Government entirely free, but it
was objected that this liberty is dangerous for neutrals who have every advan
tage in seeing their position precisely defined.
As to the period of three months, which was fixed by Great Britain during
the vVar of Secession and which is arbitrary, it was remarked that as conditions
of navigation have changed since that time, when vessels used sails as well as
steam, fuel was then not ·so necessary for them as nowadays, so that the period
of three months, although acceptable forty years ago, has become excessive.
It was proposed to the committee to allow a second revictualling under the
following conditions of time and distance: "Belligerent war-ships which have
shipped fuel in the port of a neutral State may not within the succeeding . . .
months replenish their supply in a port of the same State less than . . . miles
distant." The two numbers had been left blank, as the earlier discussions of the
committee had not brought any positive result; in the technical committee of
which we spoke above, the distance of one thousand miles was accepted by 10
votes to 3.
1
2
3
4

Vol. iii, Third Commission, second subcommission, annex B to the fourth meeting.
Vol. iii, Third Commission, annex 47.
Ibid., annex 44.
Ibid., annex 55.
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Finally, the British proposal which forms Article 20 was adopted by 5 votes
(United States, Spain, Great Britain, Italy, Japan) against 3 (Germany, Brazil,
France). Denmark, Norway, Netherlands, Russia, Sweden, and Turkey did not
vote. In view of this vote it cannot be said that we have found a perfect solution.
In the meeting of September 28 his Excellency ~lr. TCHARYKOW declared that
the Russian delegation would accept the British rule if the latter were presented
in its entirety, and he recalled the terms of the instructions given by the Foreign
Office in February, 1904: " and rio coal shall again be supplied to any such ship
of war in the same or any other port, roadstead, or water subject to the territorial
jurisdiction of Her Majesty, 'without special permission, until after the expira
tion of three months from the time when such coal may have been last supplied to
her within British waters as aforesaid." The rule is stated in the same terms in
the neutrality proclamation of the United States dated October 8, 1870. The
delegate of Russia therefore asked that the words without special permission be
inserted in the article as drafted. This proposal was rejected by 5 votes (United
States, Great Britain, Japan, Italy, Portugal) against 4 (Germany, Brazil, France,
Russia). There were 5 abstentions (Denmark, Norway, Netherlands, Sweden,
Turkey). The delegations of Russia and Germany then made reserves on the
subject of Article 20.
:Mr. LoUIS RENAULT, as delegate of France, reserved the privilege of sub
mitting to the Commission an amendment in the sense of the resolutions of the
technical committee. I f the radius of one thousand miles is considered as too
little, two thousand or twenty-five hundred miles might be taken. Would not that
be a satisfactory compromise?
No proposal was made to the Commission, and the project of the committee
was accepted without discussion.
ARTICLE

20

Belligerent war-ships which have shipped fuel in a port belonging to a neutral Power
may not within the succeeding three months replenish their supply in a port of the same
Power.

[320] Sir ERNEST SATOW proposed to insert after Article 20 the provision con
tained in Article 16 of the British project 1: "A neutral Power must not
knowingly permit a war-ship of a belligerent lying within its jurisdiction to take
on supplies, food, or fuel in order to go to meet the enemy or in order to enter
upon operations of war." This text may be compared with Article 5 of the Japa
nese project: 2 "1\either belligerent vessels proceeding to the theater of war or
sailing in that direction or towards the zone of existing hostilities, nor those
whose destination is doubtful or unknown can make repairs or take on coal or
supplies in neutral ports or waters." These provisions are designed to be very
restrictive, and at the same time are of a nature to impose heavy responsibilities
upon neutrals.
The British proposal was rejected by 8 votes (Germany, United States, Den
mark, France, Norway, Netherlands, Russia, Sweden) against 3 (Spain, Great
Britain, Japan) ; Brazil, Italy, and Turkey did not vote.
There are different practices with regard to the admittance of prizes into
neutral ports. In some countries they are excluded, and in others they may
enter on certain conditions. In the committee some contended for a prohibition
1
2

Vol. iii, Thi"rd Commission, annex 44.
.

Ibid., annex 46.
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against entry of prizes, while others simply classed them with war-ships.l The
former view prevailed. The rule therefore is that in principle a prize cannot be
brought into a neutral port; this includes both the case of a prize that is escorted
and that of a prize manned by a crew placed on board by the captor. The excep
tions include unseaworthiness, stress of weather, want of provisions or of fuel.
As soon as the circumstances which justify its entry are at an end, the prize
must leave. A notification is addressed to it if it does not leave of itself, and if
it fails to obey, the neutral Power must take measures.
ARTICLE

21

A prize may only be brought into a neutral port on account of unseaworthiness, stress
of weather, or want of fuel or provisions.
It mnst leave as soon as the circumstances which justified its entry are at an end. If
it does not, the neutral Power must order it to leave at once; should it fail to obey, the
neutral Power must employ the means at its disposal to release it with its officers and crew
and to intern the prize crew.

The preceding article deals with the case of a prize which has entered regu
larly but which does not leave when it should do so: It is also necessary to
provide for the case where a prize has been brought in irregularly, that is to say,
outside of the exceptions provided.
ARTICLE

22

A neutral Power must, similarly, release a prize brought into one of its ports under
circumstances other than those referred to in Article 21.

With a view to render rarer if not to prevent the destruction of prizes, a
[321] proposal was made to permit neutral Powers to receive in their ports prizes
which may be left there to be sequestrated pending the decision of a prize
court. The connection of this subject with the destruction of neutral prizes
caused the committees of examination of the Third and Fourth Commissions to
hold a joint meeting. In the meeting of September 10 Sir ERNEST SATOW,
speaking for the British delegation, stated some objections to the proposal. He
pointed out that it does not mention the fundamental distinction that exists be
tween enemy prizes and neutral prizes, the. former becoming the property of
the captor, who may dispose of them at his pleasure and sink them, while the
latter must be released as soon as the captor finds himself unable to lead them
into one of his ports. It is not certain that the acceptance of the proposal would
prevent the destruction of neutral prizes. It will be inconvenient for a neutral
to admit the prizes of belligerents into his ports.
The proposal was adopted by 9 votes (Germany, Belgium, Brazil, France,
Italy, Netherlands, Russia, Serbia, Sweden) against 2 (Great Britain, Japan), with
5 abstentions (United States, Austria-Hungary, Denmark, Spain, Norway). In
the meeting of September 28 several delegations which had previously voted for
this article spoke against its retention. And it was foreseen that the omission of
the article would be demanded in the Commission. Indeed, its suppression was
moved by his Excellency Mr. HAMMARSKJOLD on the ground that certain States
1 Compare Article 6 of the Convention of Constantinople [of October 29, 1888] relative
to the Suez Canal:" [" Prizes shall be subjected, in all respects, to the same rules as the
vessels of war of belligerents." Hertslet's Commercial Treaties, vol. xviii, p. 371].
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had only consented to assume the onerous responsibility it imposed on them as
neutrals for the purpose of enabling an agreement to be re;ched to prohibit the
destruction of neutral prizes. That agreement not having been obtained, the
.
reason for keeping this article failed in their eyes.
His Excellency Mr. VAN DEN HEUVEL, on the other hand, urged the reten
tion of the provision, which, according to him, was a starting-point wherefrom
it might be hoped that two great reforms, the prohibition of the destruction of
neutral prizes and respect for enemy private property on sea, might some day be
gained.
His Excellency Sir ERNEST SATOW asked for the omission of the article as
offering no serious guaranty against destruction of neutral prizes.
The article was retained by 29 votes (Germany, Argentine Republic, Aus
tria-Hungary, Belgium, Bolivia, Brazil, Bulgaria, Chile, Colombia, Dominican
Republic, Ecuador, France, Greece, Italy, Mexico, Montenegro, Panama, Para
guay, Netherlands, Peru, Roumania, Russia, Salvador, Serbia, Siam, Turkey,
Uruguay, Venezuela) against 7 (Denmark, Spain, Great Britain, Japan, Norway,
Portugal, Sweden); the United States, China, Cuba, Luxemburg, Persia, and
Switzerland did not vote.
There is no question of imposing an obligation upon neutral States, as they
are always free to admit or exclude prizes. The article has for its single object
to enable a neutral to receive and guard a prize without compromising its neutral
ity. The neutral State shall take the necessary measures as regards their preserva
tion: it may, if it thinks fit, have the prize taken to another of its ports, a course
which may be necessary by reason of the condition of the port into which it was
brought or of the presence of other prizes, etc.
The prize court referred to in Article 23 is the national prize court; not the
International Prize Court. Consequently there is nothing to prevent those Powers
who do not accept the International Court from voting for this article, as has
been said in the committee by the reporter in answer to a question put by Mr.
BURLAMAQUI.
ARTICLE

23

A neutral Power may allow prizes to enter its ports and roadsteads, whether

[322] under convoy or not, when they are brought there to be sequestrated pending the
decision of a prize court. It may have the prize taken to another of its ports.
If the prize is convoyed by a war-ship, the prize crew may go on board the convoy
ing ship.
If the prize is not under convoy, the prize crew are left at liberty.

vVe may suppose the case of a belligerent war-ship in a neutral port where it
is not entitled to remain, either because it has entered in defiance of a prohibition,
or, if regularly entered, because it stays longer than permitted. It is incumbent
upon the neutral Power to take the necessary measures to disarm the ship; that
is, to render it incapable of taking the sea during the war. It is the duty of the
commanding officer of the ship to facilitate the execution of such measures.
When a ship is thus detained, what is the position of its officers and crew?
vVe say that they are likewise detained, which is a rather vague expression. It
has been substituted for interned, which seemed to indicate too strictly that the
officers and crew should be placed within the neutral country. Their real posi
tion is regulated by a special provision to which we shall return. In law their
position is analogous to that of troops of a belligerent who seek refuge in
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neutral territory, and it has been agreed that the hvo cases should be controlled
by one and the same rule. The Regulations annexed to the Convention of July
29, 1899, on the laws and customs of \var on land provide for the case in its
Article 57: after having said that a neutral State which receives in its territory
troops belonging to the belligerent armies shall intern them, as far as possible, at
a distance from the theater of war, it adds (paragraph 3): .. I t shall decide
whether officers can be left at liberty on giving their parole not to leave the
neutral territory without permission."
Nothing is said with respect to the conditions upon which this permission shall
be based. The delegation of Japan had proposed in order to fill this gap to say
that the men interned could not be liberated or permitted to reenter their own
country except with the consent of the enemy. The Second Commission thought
it best not to modify the text of the regulations, considering the permission given
to one interned to reenter temporarily his own country as too exceptional a case
to require regulation in express terms. It added that the Japanese ptoposal,
conformably to recent precedents, contained a useful suggestion for a neutral
State that is desirous of remaining entirely free from responsibility. His Excel
lency Mr. TSUDZUKI declared himself satisfied with this declaration. 1 In these
circumstances, in order to treat the interned belonging to land forces and those
belonging to sea forces alike, we should adopt the foregoing ideas and regulate ac
cordingly the position of officers and crews. Doubtless, in principle, a neutral
Government, to be free from responsibility, will not permit officers thus detained
to return to their own country without being sure of the consent of the other
belligerent. But it was not deemed necessary to lay down a rule for very excep
tional cases.
There has been a great deal of discussion as to what should be done with
the officers and crew. The opinion that prevailed is that all depends upon the
circumstances, and that it is necessary to leave it to the neutral to settle the mat
ter. \Ve have therefore mentioned several possible solutions without indi
cating any preference, as desired by certain delegations which thought that,
[323] as a rule, the crew ought to be left on board their ship. There has been
accepted, however, an amendment moved by the Italian delegation, accord
ing to which a sufficient number of men for looking after the vessel must be left
on board. To the objection that there were no analogous provisions in the
regulations for land warfare, it was replied that cannon or other arms are not
so valuable as ships, which for want of upkeep may easily deteriorate and even
become useless. The amendment was carried by 11 votes (Germany, United
States, Brazil, Denmark, Spain, France, Italy, Netherlands, Russia, Sweden,
Turkey) against 2 (Great Britain, Japan), and 1 abstention (Norway).
Apropos of the cases regulated by this Article 24, there was mentioned the
case of a \var-ship wishing to put to sea too soon, before the expiration of the
twenty-four hours provided by Article 16; no question then arises of disarming
the ship but only of preventing its departure, which is easier to do.
ARTICLE

24

If, notwithstanding the notification of the neutral Power, a belligerent ship of war
does not leave a port where it is not entitled to remain, the neutral Power is entitled to
take such measures as it considers necessary to render the ship incapable of taking the sea
1 See ollte, report of Mr. BOREL on the rights and duties of neutral States on land,
annex D to the fifth plenary meeting.
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during the war, and the commanding officer of the ship must facilitate the execl1tion of such
rr:easures.
\Vhen a belligerent ship is detained by a neutral Power, the officers and crew are like
wise detained.
The officers and crew thus detained may be left in the ship or kept either on another
vessel or on land. and may be subjected to the measures of restriction which it may appear
necessary to impose upon them. A sufficient number of men for looking after the vessel
must, however, be always left on board.
The officers may be left at liberty, on giving their word not to quit the neutral territory
without permission.

According to the third rule of 'Washington,! a neutral Government is bound
to exercise due diligence in its own ports and waters, and, as to all persons within
its jurisdiction, to prevent any violation of the foregoing obligations and duties.
This principle met with no opposition; it was merely sought to find a
formula that does not impose upon neutrals too heavy a responsibility in pro
portion to the means they have at their disposal.
This is the more necessary as we are dealing not only with ports, but also with
waters.
The committee adopted an amendment offered by the delegations of Belgium
and the Netherlands.
ARTICLE

25

A neutral Power is bound to exercise such surveillance as the means at its disposal
allow to prevent any violation of the provisions of the above articles occurring in its ports
or roadsteads or in its waters.

The delegation of Japan proposed the following: "A neutral State, if it
deems it necessary for the better safeguarding of its neutrality, is free to
maintain or establish stricter rules than those provided by the present Conven
tion." 2
[324] It was asked what would be the need of this article, as the basis of the
Convention is the sovereignty of the neutral State. Several articles reserve
to the neutral Power the right to lay down more stringent rules, as, for example,
Articles 9, 12, 15, and 23. A neutral State has the right to forbid belligerent
war-ships access to its ports or to subject such access to such conditions as it
deems fit; it can exclude prizes altogether. The one thing required is that the
same treatment is to be accorded to both belligerents. The proposal was rejected
by 10 votes (Germany, United States, Brazil, Denmark, France, Netherlands,
Italy, Russia, Sweden, Turkey) against 3 (China, Great Britain, Japan), with
two abstentions (Spain, Norway). At the second reading, his Excellency Mr.
TSUDZUKI said that the article proposed by him was necessary in order that the
neutral State might'remain free to establish more stringent regulations outside the
Convention, the conditions stipulated by the Convention being the maximum of
what neutrals can concede to belligerents. The first delegate of Japan, never
theless, consented to accept the omission of this article with the reserve that Japan
will always deem itself entitled to maintain the interpretation just given.
In the meeting of July 30, his Excellency Mr. TCHARYKOW presented the
following text as a proper one to be inserted in the draft Convention: " The
exercise by a neutral State of the rights laid down in this Convention, within
Vol. iii. Third Commission, second subcommission, annex A to the fourth meeting.
21bid., Third Commission, annex 58.
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the limits there indicated, can under no circumstances be considered by one
or other belligerent as an unfriendly act."
It was doubted whether this article was needed; but the reply was made
that the project itself constituted a wholly new regulation of conduct. Those
who sign this convention will be very desirous of being removed from any
complaint. This article had been carried on the first reading by 11 votes to 4.
On the second reading it was retained under the reservation of a new wording
which was left to the reporter to prepare. Due note should be made that the
benefit of the provision applies only to articles accepted by both the Powers be
tween whom the question may arise.
ARTICLE

26

The exercise by a neutral Power of the rights laid down in this Convention can under
no circumstances be considered as an unfriendly act by one or other belligerent who has
accepted the articles relating thereto.

His Excellency Mr. TCHARYKOW at the termination of the discussion observed
that the project contemplated that a number of laws and proclamations or regula
tions would be issued by the contracting parties, and that it would be advisable that
these be brought to the notice of the Powers. This proposal, supported by the
president as an important and necessary addition to the Convention, was ap
proved without opposition in the following form:
ARTICLE

27

The high contracting parties shall communicate to each other in due course all laws,
proclamations, and other enactments regulating in their respective countries the status of
belligerent ships in their ports and waters, by means of a communication addressed to the
Government of the Netherlands, and forwarded immediately by that Government to the
other contracting parties.

[325] After the votes on the several articles of the draft, the president re
marked that some final provisions would still be necessary, and that it
was the duty of the Drafting Committee to provide them. He asked the re
porter if he could make any statement on this subject. Mr. LOUIS RENAULT
answered that the most important point concerned the extent of the application
of the Convention, and that very likely the Drafting Committee would propose to
decide that, in order that the Convention be applicable, it is necessary that the
belligerents be contracting parties, and that otherwise it would not apply even as
regards signatory neutral States. This is the solution adopted already for the
Convention creating an International Prize Court.
This completes the series of articles that the committee of examination
submits for your approval. The committee believes that it contains provisions
which conciliate, as far as was possible, the interests involved, and that they are
of a nature to give these interests the security they need. If this project passes
into the domain of international law it will complement the Declaration of the
Congress of Paris of April 16, 1856, whose preamble contains the following
passage, which we may adopt:
Considering:
That maritime law, in time of war, has long been the subject of deplor
able disputes;
That the uncertainty of the law and of the duties of States in such a
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matter gives rise to differences of opinion between neutrals and belligerents
which may occasion serious difficulties and even conflicts;
That it is consequently advantageous to establish a uniform doctrine on
so important a point;
The Conference will therefore perform a useful work in diminishing the
uncertainty of which the plenipotentiaries assembled at Paris in 1856 com
plained.
The project is preceded by a preamble designed to indicate the subject of
the Convention and the purpose in drawing it up.
As in the Convention of July 29, 1899, on the laws and customs of war on
land, it is stated that it has not been possible at present to decide on rules ap
plicable to all circumstances which may in practice occur.
This does not mean that the cases not provided for are left to the arbitrary
will of the parties; account must be taken of the general principles of the law
of nations. An important observation may be made on this point. In several
of the provisions use has been made of the phrase territorial waters. \Vhat
must be understood by that? The committee of examination believed that it
could make no determination of a question of so very general a kind.
The Powers should adopt detailed rules regulating the results of their attitude
of neutrality, and we have seen that Article 27 of the Convention imposes upon
them the duty of communicating the measures thus adopted We have used the
word enactments; this is the general expression that allows each Government
to adopt the form which best suits its constitutional institutions or its customs;
it may be a law properly so called, an act of the executive, a regulation, etc.
These measures should be applied impartially to both belligerents, and this
impartiality requires that in principle they be not altered in the course of
[326] the war, because even if the change is not dictated by partiality it balks a
natural expectation. It is possible, however, that experience may show to
the neutral the necessity of new measures calculated to safeguard its neutrality.
The presence of belligerent war-ships in certain ports may be found to cause
inconvenience; the neutral State will shorten the length of their stay or even
will forbid them to enter. Along this line the first draft preamble only provided
for the adoption by neutrals of more rigorous measures. It was accordingly
criticized on that score; and the present wording was adopted by twelve votes
(Germany, United States, Brazil, Denmark, Spain, France, Italy, Norway,
Netherlands, Russia, Sweden, Turkey) against two (Great Britain, Japan). His
Excellency Sir ERNEST SATOW had said that he could not imagine cases where
it would be necessary for the neutral to take less rigorous measures; but his
Excellency Mr. TCHARYKOW thought the eventuality possible, and accordingly
asked for a modification of the text considered by him too restrictive. After
the vote, their Excellencies Sir ERNEST SATOW and Mr. TCHARYKOW asked that
it should be mentioned that in their opinion cases could not be conceived where
a neutral State would be obliged to take less rigorous measures in the course of a
war for the protection of its rights, whilst the English doctrine had always
recognized that neutrals had the right, for this purpose, to lay down more rigor
ous measures.
This project of the Convention, containing enactments of a general kind re
garding war, cannot in any way alter the provisions of special political treaties
respecting particular waters.
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Consequently the Third Commission submits to your approval the following
draft:

Annex D

DRAFT CONVENTION CONCERNING THE RIGHTS AND DUTIES
OF NEUTRAL POWERS IN NAVAL WAR 1
With a view to harmonizing the divergent views which are still held on the
relations between neutral Powers and belligerent Powers, and to anticipating the
difficulties to which such divergence of views might give rise;
Seeing that, even if it is not possible at present to concert measures ap
plicable to all circumstances which may in practice occur, it is nevertheless
undeniably advantageous to frame, as far as possible, rules of general applica
tion to meet the case where war has unfortunately broken out;
Seeing that, in cases not covered by the present Convention, it is expedient
to take into consideration the general principles of the law of nations;
Seeing that it is desirable that the Powers should issue detailed enactments
to regulate the results of the attitude of neutrality when adopted by them;
[327] Seeing that it is, for neutral Powers, an admitted duty to apply these rules
impartially to the several belligerents;
Seeing that, in this category of ideas, these rules should not, in principle,
be altered, in the course of the war, by a neutral Power, except in a case where
experience has shown the necessity for such change for the protection of the
rights of that Power;
The high contracting Parties have agreed to observe the following common
rules, which cannot, however, modify provisions laid down in existing general
treaties, to wit:
ARTICLE 1
Belligerents are bound to respect the sovereign rights of neutral Powers
and to abstain, in neutral territory or neutral waters, from any act which
would, if knowingly permitted by any Power, constitute a violation of neutrality.
ARTICLE 2
Any act of hostility, including capture and the exercise of the right of
search, committed by belligerent war-ships in the territorial waters of a neutral
Power, constitutes a violation of neutrality and is strictly forbidden.

3
'When a ship has been captured in the territorial waters of a neutral Power,
this Power must employ, if the prize is still within its jurisdiction, the means
at its disposal to release the prize with its officers and crew, and to intern the
prize crew.
If the prize is not in the jurisdiction of the neutral Power, on the demand
of that Power, the captor Government must liberate the prize with its officers
and crew.
ARTICLE

1

Text submitted to the Conference.
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4

A prize court cannot be set up by a belligerent on neutral territory or on a
vessel in neutral waters.
ARTICLE

5

Belligerents are forbidden to use neutral ports and waters as a base of naval
operations against their adversaries, and in particular to erect wireless telegraphy
stations or any apparatus for the purpose of communicating with the belligerent
forces on land or sea.

6
The supply, in any manner, directly or indirectly, by a neutral Power to a
belligerent Power, of war-ships, ammunition, or war material of any kind what
ever, is forbidden.
ARTICLE 7
A neutral Power is not bound to prevent the export or transit, for the use
of either belligerent, of arms, ammunition, or, in general, of anything which
could be of use to an army or fleet.
ARTICLE

8
A neutral Government is bound to employ the means at its disposal to
prevent the fitting out or arming of any vessel within its jurisdiction which it
has reason to believe is intended to cruise, or engage in hostile operations, against
a Power with which that Government is at peace, and also to display the same
vigilance to prevent the departure from its jurisdiction of any vessel intended
to cruise, or engage in hostile operations, this vessel having been adapted en
tirely or partly within the said jurisdiction for use in war.
[328]

ARTICLE

9
A neutral Power must apply impartially to the two belligerents the condi
tions, restrictions, or prohibitions made by it in regard to the admission into its
ports 1 of belligerent war-ships or of their prizes.
Nevertheless, a neutral Power may forbid a belligerent vessel which has
failed to conform to the orders and regulations made by it, or which has violated
neutrality, to enter its ports.
ARTICLE 10
The neutrality of a Power is not affected by the mere passage through its
territorial waters of war-ships or prizes belonging to belligerents.
ARTICLE

ARTICLE

A neutral Power
pilots.

ma~

11

allow belligerent war-ships to employ its licensed
ARTICLE

12

In the absence of special provisions to the contrary in the legislation of a
neutral Power, belligerent war-ships are not permitted to remain in the ports,
roadsteads, or territorial waters of the said Power for more than twenty-four
hours, except in the cases covered by the present Convention.
1

[See footnote,

G1lte, p.

297.]
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ARTICLE

13

If a Power which has been informed of the outbreak of hostilities learns
that a belligerent war-ship is in one of its ports or roadsteads, or in its territorial
waters, it must notify the said ship that it will have to depart within twenty-four
hours or within the time prescribed by local regulations.
ARTICLE

14

A belligerent war-ship may not prolong its stay in a neutral port beyond the
permissible time except on account of damage or stress of weather. It must de
part as soon as the cause of the delay is at an end.
The regulations as to the question of the length of time which these vessels
may remain in neutral ports, roadsteads, or waters, do not apply to war-ships
devoted exclusively to scientific, religious, or charitable purposes.
ARTICLE

15

In the absence of special provisions to the contrary in the legislation of a
neutral Power, the maximum number of war-ships belonging to a belligerent
which may be in one of the ports or roadsteads of that Power simultaneously shall
be three.
ARTICLE 16
[329]
\Vhen war-ships belonging to both belligerents are present simultaneously
in a neutral port or roadstead, a period of not less than twenty-four hours must
elapse between the departure of the ship belonging to one belligerent and the
departure of the ship belonging to the other.
The order of departure is determined by the order of arrival, unless the ship
which arrived first is so circumstanced that an extension of its stay is permissible.
A belligerent war-ship may not leave a neutral port or roadstead until twenty
four hours after the departure of a merchant ship flying the flag of its adversary.

17
In neutral ports and roadsteads belligerent war-ships may only carry out
such repairs as are absolutely necessary to render them seaworthy, and may not
add in any manner whatsoever to their fighting force. The local authorities of
the neutral Power shall decide what repairs are necessary, and these must be
carried out with the least possible delay.
ARTICLE

18
Belligerent war-ships may not make use of neutral ports, roadsteads, or ter
ritorial waters for replenishing or increasing their supplies of war material or
their armament, or for completing their crews.
ARTICLE

ARTICLE

19

Belligerent war-ships may only revictual in neutral ports or roadsteads to
bring up their supplies to the peace standard.
Similarly these vessels may only ship sufficient fuel to enable them to reach
the nearest port in their o\vn country. They may, on the other hand, fill up their
bunkers built to carry fuel, when in neutral countries which have adopted this
method of determining the amount of fuel to be supplied.
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If, in accordance \,.,ith the law of the neutral Power, the ships are not sup
plied with coal within hventy-four hours of their arrival, the permissible dura
tion of their stay is extended by twenty-four hours.
ARTICLE

20

Belligerent war-ships which have shipped fuel in a port belonging to a neutral
Power may not within the succeeding three months replenish their supply in
a port of the same Power.
ARTICLE

21

A prize may only be brought into a neutral port on account of unseaworthi
ness, stress of weather, or want of fuel or provisions.
It must leave as soon as the circumstances which justified its entry are at
an end. If it does not, the neutral Power must order it to leave at once;
[330] should it fail to obey, the neutral Power must employ the means at its
disposal to release it with its officers and crew and to intern the prize
crew.
ARTICLE

22

A neutral Power must, similarly, release a prize brought into one of its
ports under circumstances other than those referred to in Article 21.
ARTICLE

23

A neutral Power may allow prizes to enter its ports and roadsteads, whether
under convoy or not, when they are brought there to be sequestrated pending the
decision of a prize court. It may have the prize taken to another of its ports.
If the prize is convoyed by a war-ship, the prize crew may go on board the
convoying ship.
If the prize is not under convoy, the prize crew are left at liberty.
ARTICLE

24

If, notwithstanding the notification of the neutral Power, a belligerent ship
of war does not leave a port where it is not entitled to remain, the neutral Power
is entitled to take such measures as it considers necessary to render the ship in
capable of taking the sea during the war, and the commanding officer of the ship
must facilitate the execution of such measures.
\Vhen a belligerent ship is detained by a neutral Power, the officers and crew
are likewise detained.
The officers and crew thus detained may be left in the ship or kept either on
another vessel or on land, and may be subjected to the measures of restriction
which it may appear necessary to impose upon them. A sufficient number of
men for looking after the vessel must, however, be always left on board.
The officers may be left at liberty, on giving their word not to quit the
neutral territory without permission.
ARTICLE

2S

A neutral Power is bound to exercise such surveillance as the means at its
disposal allow to prevent any violation of the provisions of the above articles
occurring in its ports or roadsteads or in its waters.

324

PLENARY CONFERENCE
ARTICLE

26

The exercise by a neutral Power of the rights laid down in the present Con.;.
vention can under no circumstances be considered as an unfriendly act by one or
other belligerent who has accepted the articles relating thereto.

27
The high contracting Parties shall communicate to each other in due course
all laws, proclamations, and other enactments regulating in their respective coun
tries the status of belligerent war-ships in their ports and waters, by means of a
communication addressed to the Government of the Netherlands, and forwarded
immediately by that Government to the other contracting parties.
ARTICLE

[331]
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OCTOBER 16, 1907

His Excellency Mr. Nelidow presiding.
The meeting opens at 10: 30 o'clock.
The minutes of the eighth plenary meeting are adopted.
The President: GENTLEMEN: All of our Commissions have reached the end
of their labors, and we present to you to-day the result of those of the First Com
mission, which has perhaps worked the hardest of all and has had the most difficult
task. The improvements to be made in the provisions of the Convention relative
to the pacific settlement of international disputes as regards the Court of Arbi
tration and international commissions of inquiry were taken into consideration in
accordance with the Russian program. The experience gained in the eight years
that have elapsed since the First Conference has not only shown the necessity of
submitting the regulations prepared at that time to a careful revision (which has
been done), but has also rendered desirable the enlargement and completion of
the institutions then created in order to extend the field of action for international
justice. Besides the creation for this purpose of a prize court, the plan of which
you have already voted, the idea was presented to institute a permanent Court
of Arbitral Justice and to define the conditions and cases where the recourse to
arbitration recognized in principle should be rendered obligatory. For this double
aim careful plans were submitted for study by the First Commission, and the
most eminent members of the delegations, especially those particularly competent
in questions of a legal nature, took an active part in their discussion. This con
scientious and learned study, the details of which are entered in the minutes of
this Commission and in those of its committee of examination, will furnish very
valuable material for those who will consider the question later on, and will be
an honor to this Conference.
Nevertheless we have had to take into consideration that the understanding
necessary for the establishment and the operation of the projected institutions has
not been reached, and we have been obliged to confine ourselves to declaring the
principles unanimously admitted and to turn over to our Governments the task
of completing our work and reaching an agreement upon the means to put
[332] it into practice. It is to this effect that we have drafted the resolution and
Va'U which is to be submitted to your approval at the same time as the
resolution recommending recourse to arbitration for difficulties concerning contract
debts.
At the conclusion of the work of the First Commission a warm ovation was
tendered its eminent president, 1\1r. LEON BOURGEOIS, who, on his part, has been
kind enough to attribute the merit to his collaborators and to the secretariat. The
role that his Excellency Mr. LEON BOURGEOIS, one of the pillars of the First Con
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ference, has played in the second is too universally known to make it necessary
for me to draw your particular attention to it. Devoted heart and soul to the
cause which is the subject of our labors, he has taken the most active part in
all of its departments and we but perform a duty of justice by expressing to him
the high esteem and the deep gratitude of the Conference. (Applause.)
In our meeting on September 21, upon the initiative of their Excellencies
the first delegates of Roumania and Austria-Hungary, VirUX and sentiments of
gratitude were expressed to His Majesty the Emperor of Russia, my august
sovereign. I did not fail to communicate these manifestations to His Majesty.
But as the Emperor was traveling, it is only to-day that I am able to carry out
the order he has given me to express to the Conference his most sincere gratitude.
The Emperor continues to interest himself, as he has done in the past, in the
success of the Peace Conferences, and he is always disposed to lend his assistance
for the further development of the work that he initiated. (Applause.)
The reporter of the project relative to the establishment of a Court of
Arbitral Justice has the floor.1
Mr. Scott: Before beginning the discussion concerning the draft relative to
the establishment of a Court of Arbitral Justice, I desire to give an explanation.
In the first edition of the report, Article 1 of the draft contained a part of a
sentence introduced by mistake, as it was not found in the text voted by the
committee of examination.
The object of the correction distributed in the Commission before the dis
cussion was simply to restore the committee's text, as I myself explained before
the vote.
The new edition of the report naturally takes this correction into account.
I have but one thing to add, namely, that nothing must remain of this regret,
table error, in the sense that no argument can be drawn fro111 the suplJression of
this clause under the circumstances just recalled. The text voted by the Com
mission 2 is identical with the text already voted by the committee and is the
only one to be considered, so that no inference may be drawn from the erroneous
addition of a part of a sentence and its suppression.
It was not desired to make any suggestions whatever concerning the basis
of the constitution of the Court, and)n the draft at present submitted to the
Conference all allusion to this constitution has been systematically eliminated in
order that the Powers might be perfectly free to pursue the course seeming best
to them.
Gentlemen, it is unnecessary to explain to you the draft that we are charged
to submit for your consideration. You are sufficiently acquainted with it, and
vou know besides that committee of examination B of the first subcom
[333] mission has discussed it carefully and at length before its adoption. The
First Commission, in its turn, approved it with a slight modification of
the text of Article 2 as it was prepared by the committee of examination. vVe
do not endeavor to conceal the fact that the work still presents omissions and
difficulties. It is hardly necessary to remark that the draft does not contain
precise provisions upon the method of organization of the Court nor upon the
1 Annex A to these minutes.
For the debates on the matter see minutes of the first,
eighth and ninth meetings of the First Commission, of the first. ninth and eighteenth meetings
of the. subcommission and the meetings of its committee B, and of the eighth meeting of its
committee C.
• Annex B to these minutes.
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choice of judges. These questions were long discussed in the committee without
any solution being reached which was acceptable to all the States represented. It
is to be hoped that a basis for agreement may soon be found on this subject, and
it is in this hope that the committee pronounces itself in favor of the adoption of
the following recommendation, which I have the honor to request the Conference
to sanction by its vote:
The Conference recommends to the signatory Powers the adoption of
the project annexed hereto, and putting it into force as soon as an agreement
has been reached respecting the selection of the judges and the constitution
of the Court.
His Excellency Mr. Carlin: In the name of the delegation of Switzerland
I have the honor to state that it will abstain from voting on the va:u relative to
the establishment of a Court of Arbitral Justice. This abstention will have the
signification given to it by the declaration I made on this subject in the meeting
of the First Commission, on October 9: that is to say, that the delegation of
Switzerland cannot join in any way in the Va'lt submitted to us.
His Excellency Mr. Beldiman: The delegation of Roumania, conformably
to the declaration it had the honor of presenting in the name of the Royal Govern
ment in the meeting of the First Commission on October 10, will abstain from
voting on the same grounds just set forth by the first plenipotentiary of
Switzerland.
His Excellency Mr. Esteva: The delegation of Mexico does not believe it
necessary to repeat to the Conference the declaration it made in the Commission
upon a draft Convention for the establishment of an international Court of
Arbitral Justice; but to-day on confirming its favorable vote, for the reasons stated
in the Commission, the delegation of Mexico desires to declare to the Conference
that this vote is cast under the condition that, in future negotiations between Gov
ernments, the principle of the equality of States shall not be violated and that, on
the contrary, it shall be respected and maintained as the basis of the election of the
judges and the organization of the Court.
His Excellency Mr. Rangabe: The delegation of Greece has the honor to
declare that for the reasons set forth in its declaration made in the meeting of
the First Commission on October 10, it will abstain from voting upon the draft
relative to the establishment of a Court of Arbitral Justice and the va:u relating
thereto.
His Excellency Mr. Ruy Barbosa: The delegation of Brazil insists upon the
reservations made in the last meeting of the First Commission and desires to
declare that it supports the Va'lt recommending the new Court of Arbitration
under the absolute condition that the actual observation of the principle of the
equality of sovereign States be understood, as it was defined by the votes of the
First Commission, committee of examination B and its subcommittee, which
rejected the system of rota and that of the choice of judges by foreign electors.
Mr. Perez Triana: In the name of Colombia and Salvador I make the same
reservations as those made by the delegation of Brazil.
His Excellency Samad Khan Momtas-es-Saltaneh: 1\fr. President, I cannot
vote favorably upon the whole of the project for a Court of Arbitral
[334] Justice and the Va'll proposed by the delegation of Great Britain, except
under reservation of the declarations we had the honor to make on this
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subject upon several occasions, namely, that the Imperial Government of Persia
considers that this vote implies the observation of the principle of the equality
of sovereign States, and consequently the absolute exclusion in future negotiations
for the constitution of the new court of the system of periodicity and of rotation
in the distribution of judges or of any other system violating this equality. I am
therefore charged to accentuate in the most precise terms that it is only under
these conditions that I will give to-day a favorable vote upon the project presented
to us.
Mr. Tible Machado: The delegation of Guatemala confirms the declarations
it made in the First Commission in the meeting of the ninth instant upon the
subject of the maintenance-absolutely necessary, in its opinion-of the principle
of the legal equality of nations in the constitution of the proposed Arbitral Court,
and it adheres to the reservations formulated by his Excellency the Ambassador
of Brazil.
His Excellency Mr. Hudicourt: The delegation of Haiti has the honor to
repeat the declaration already made at the meeting of the tenth instant, namely,
that it accepts the principle of the establishment of a Court of Arbitral Justice
under the formal condition that the constitution thereof be based upon the legal
equality of States.
Mr. Gil Fortoul: The Venezuelan delegation will vote in favor of the British
Va'tt provided it be understood that the principle of the legal equality of States
is to be recognized in all cases in the constitution of the court and in the choice
of judges.
His Excellency Mr. Machain: The delegation of Paraguay will vote for the
entire draft under the express reservation to Article 1 that it will be subordinated
to the maintenance of the legal rights of sovereign States.
Mr. Apolinar Tejera: The delegation of the Dominican Republic, faithful
to the declarations made by it in the First Commission, intends to vote in favor
of the draft Convention for the establishment of a Court of Arbitral Justice under
the formal condition and sine qua non of the principle of the legal equality of
States.
Mr. Belisario Porras: The delegation of Panama adheres to the reservations
expressed by Brazil.
Mr. Dorn y de Alsua: The delegation of Ecuador makes the same reser
vations as Brazil.
Mr. Batlle y Ordonez: The delegation of Uruguay will abstain from voting
on the draft; but it desires to declare that it also believes that international justice
may not be established except upon the basis of the legal equality of States.
His Excellency Mr. Lou Tseng-tsiang: The delegation of China makes the
same reservations but will vote for the draft.
His Excellency Mr. Claudio Pinilla: The delegation of Bolivia makes the
same reservations as Brazil.
His Excellency Mr. Crisanto Medina: The delegation of Nicaragua makes
the same reservations.
The President: The Conference records these different declarations.
[335] The Conference proceeds to the vote on the Va'lt for the establishment of
a Court of Arbitral Justice which is adopted by 36 votes and 6 abstentions.
Voting for: Germany, the United States of America, Argentine Republic,
Austria-Hungary, Bolivia, Brazil, Bulgaria, Chile, China, Colombia, Cuba,

NINTH MEETING, OCTOBER 16, 1907

329

Dominican Republic, Ecuador, Spain, France, Great Britain, Guatemala, Haiti,
Italy, Japan, Luxemburg, Mexico, Montenegro, Nicaragua, Norway, Panama,
Paraguay, the Netherlands, Peru, Persia, Portugal, Russia, Salvador, Serbia,
Siam, Sweden, Turkey, Venezuela.
Abstaining: Belgium, Denmark, Greece, Roumania, Switzerland and Uruguay.
The Conference passes to the discussion of the revised draft Convention for
the pacific settlement of international disputes. 1
The President: His Excellency Baron GUILLAUME, reporter of the First
Commission has the floor.
His Excellency Baron Guillaume reads Articles 1 to 24 of the revised Con
vention for the pacific settlement of international disputes. 2
His Excellency Mr. Carlin calls attention to the modifications that should still
be made to the wording of Article 24, paragraph 2, according to the decision taken
by the Commission.
The Reporter: Note has been made of this remark which should be taken into
account by the drafting committee.
The REPORTER reads Article 25 to 48.
His Excellency Mr. Hill: The delegation of the United States of America
renews the reservation it made in 1899 relative to Article 48 of the Convention
for the pacific settlement of international disputes in the form of the following
declaration:
Nothing contained in this Convention shall be so construed as to require
the United States of America to depart from its traditional policy of not
intruding upon, interfering with, or entangling itself in the political ques
tions of policy or internal administration of any foreign State; nor shall
anything contained in the said Convention be construed to imply a relinquish
ment by the United States of its traditional attitude toward purely American
questioris.
His Excellency Mr. Rangabe: The delegation of Greece has the honor to
declare that it has been authorized to accept Article 48 in its new wording and
to withdraw the reservations it had the honor to formulate in the seventh meeting
of the First Commission.
His Excellency Mr. Tsudzuki: The delegation of Japan maintains its reser
vations to Article 48 (paragraphs 3 and 4).
His Excellency Turkhan Pasha: The delegation of Turkey makes the
same reservations to this article.
[336] The Reporter reads Articles 49 to 94.
His Excellency Mr. Rangabe: The delegation of Greece has the honor to
declare that it maintains the reservations formulated by it in the seventh meeting
of the First Commission concerning paragraph 2, Nos. 1 and 2 of Article 53, also
the provisions of Article 54 to 58 in so far as they refer to paragraph 2 of
Article 53.
His Excellency Mr. Carlin makes reservation to No.2 of this article which
the Swiss Government is unable to accept. It has the honor to request the
Conference to have this reservation recorded.
See report, Annex D to these minutes.
Annex D to these minutes. For the debates on the matter see the minutes of meetings
1 and 3-10 of the First Commission, the meetings of the first subcommission and of its
committees A and C.
1
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His Excellency Turkhan Pasha: The Ottoman delegation makes reservations
to paragraph 2 of Article 53.
His Excellency Mr. Tsudzuki: The delegation of Japan makes reservations
to Article 53 (paragraph 2) and to Article 54.
. His Excellency Mr. Ruy Barbosa: The delegation of Brazil makes reserva
tions to paragraph 2 of Article 52, and to Articles 53 and 54.
His Excellency Mr. Tsudzuki: The delegation of Japan withdraws the
reservations it made in the Commission upon Articles 65 and 78.
His Excellency Mr. Carlin: I believe I should make on the subject of para
graph 2 of Article 76 a remark identical to that I presented upon Article 24
(paragraph 2).
His Excellency Turkhan Pasha: The Ottoman delegation declares, in the
name of its Government, that while it is not unmindful of the beneficent influence
which good offices, mediation, commissions of inquiry, and arbitration are able
to exercise on the maintenance of the pacific relations between States; in giving
its adhesion to the whole of the draft, it does so on the understanding that such
methods remain, as before, purely optional; it could in no case recognize them
as having an obligatory character rendering them susceptible of leading directly
or indirectly to an intervention.
The Imperial Government proposes to remain the sole judge of the occasions
when it shall be necessary to have recourse to the different proceedings or to
accept them without its determination on the point being liable to be viewed by
the signatory States as an unfriendly act.
It is unnecessary to add that such methods should never be applied in cases
of internal order.
The President: The Conference records reservations and declarations.
It proceeds to the vote on the draft as a whole; it is unanimously adopted
with the reservations mentioned above.
The PRESIDENT: Gentlemen, we shall now pass to the vote upon the draft
Convention concerning the limitation of the employment of force for the recovery
of public contract debts. 1
His Excellency Mr. Rangabe: In the eighth meeting of the First Commission
the Greek delegation, being without definite instructions, was obliged to
[337] reserve its vote on the subject of the proposition of the United States
of America on the treatment of contract debts. We are to-day in a posi
tion to declare that the Royal Government accepts the said proposition, which has
for its aim the doing away, by peaceful means, of differences between nations
and the exclusion, conformably to the principles of international law, of the
employment of armed force outside of armed conflicts. \Ve consider, at the same
time, that the provisions contained in paragraphs 2 and 3 of the text voted can
not affect existing stipulations nor laws in force in the realm.
His Excellency Mr. Drago: In the name of the delegation of the Argentine
RepUblic, I have the honor to make the following reservations:
1. vVith regard to debts arising from ordinary contracts between the
ressortissant of a nation and a foreign Government, recourse shall not be had
to arbitration except in the specific case of denial of justice by the courts of
'A~nex F t~ these min~tes. For. th.e debates on this question, see the minutes
of the eIghth meetmg of the FIrst CommIssIOn, and of the fifth sixth seventh and eighth
'
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the country which made the contract, the remedies before which courts must first
have been exhausted.
2. Public loans, secured by bond issues and constituting the national debt,
shall in no case give rise to military aggression or the material occupation of the
soil of American nations.
His Excellency Mr. Candamo: The delegation of Peru will vote for the
proposal of the delegation of the United States of America concerning contract
debts under the reservation constituting the subject vf its amendment of July 16/
which it presented to the First Commission, namely:
That the principles established in this proposition can not be applied to
claims or controversies arising out of contracts made by the Government of
a country with foreign subjects, when in these contracts it is expressly stipu
lated that these claims or controversies should be submitted to the judges
of the tribunals of the country.
Mr. Perez Triana: The delegations of Colombia and of Salvador make the
same reservations.
Mr. Gil Fortoul: For the reasons I had the honor to set forth to the First
Commission in the meeting of October 9, the Venezuelan delegation can not accept
the wording of the second and third paragraphs of the American proposition, and
consequently will not take part in the vote upon the whole.
His Excellency Mr. Carlin: The delegation of Switzerland will abstain from
voting upon the proposition concerning the limitation of the employment of force
for the recovery of public contract debts. The reasons and meaning of this
abstention are stated in the declaration made by 1\1r. Huber, in the name of the
delegation of Switzerland, at the meeting of the First Commission on the ninth
of this month. I have the honor to refer to it and to declare once more that my
Government does not intend to enter into any international agreement which may
be established upon the basis of the proposition in question.
Mr. Apolinar Tejera: The delegation of the Dominican Republic confirms
its favorable vote on the proposal of the delegation of the United States relative
to the limitation of the employment of force for the recovery of contract debts;
but it renews its reservation as to the condition contained in this part of the
clause: " or, after accepting the offer, prevents any compro1llis from being agreed
on," as its interpretation might lead to excessive consequences, which would be
the more regrettable as they are provided for and avoided in the plan of
Article 53 of the new Convention for the pacific settlement of international
disputes.
[338] His Excellency Mr. Machain: The delegation of Paraguay will vote for
the proposition of the delegation of the United States of America with the
same reservations as those made by the Argentine delegation.
His Excellency Mr. Crisanto Medina: The delegation of Nicaragua makes
the same reservations.
Mr. Tible Machado: The delegation of Guatemala made upon several occa
sions reservations and observations in the First Commission upon the American
proposition concerning the recovery of contract debts. It maintains the spirit of
these observations; but, desiring to contribute toward a certain unity in the reser
vations formulated, all with the same object, it adheres to the text of the reser
1

Vol. ii, First Commission, annex 53.

PLENARY CONFERENCE

332

vations presented by the Argentine delegation and just laid before us by his
Excellency Mr. DRAGO.
NIr. Dorn y de Alsua: The delegation of Ecuador will vote affirmatively
while maintaining the reservations made in the First Commission.
Mr. BatHe y Ordonez: The delegation of Uruguay confirms the reservation
already made in the First Commission.
The President: The Conference records reservations.
It proceeds to the vote. 44 delegations take part therein.
Voting for: Germany, the United States of America, Argentine Republic,
Austria-Hungary, Bolivia, Brazil, Bulgaria, Chile, China, Colombia, Cuba, Den
mark, Dominican Republic, Ecuador, Spain, France, Great Britain, Greece, Guate
mala, Haiti, Italy, Japan, Luxemburg, Mexico, Montenegro, Nicaragua, Norway,
Panama, Paraguay, the Netherlands, Peru, Persia, Portugal, Russia, Salvador,
Serbia, Siam, Turkey and Uruguay.
Abstaining: Belgium, Roumania, Sweden, Switzerland, Venezuela.
The President: The draft Convention is adopted by 39 yeas with 5
abstentions.
The REPORTER has the floor.
His Excellency Baron Guillaume: The committee charged with presenting a
formula stating the points of agreement relative to obligatory arbitration has pre
pared a declaration/ which the Commission has adopted and submits to the
Conference:
The Commission,
Actuated by the spirit of mutual agreement and concession character
izing the Peace Conference,
Has resolved to present to the Conference the following declaration,
which, while reserving to each of the States represented full liberty of action
as regards voting, enables them to affirm the principles which they regard
as unanimously admitted:
The Commission is unanimous,
1. In admitting the principle of obligatory arbitration;
2. In declaring that certain disputes, in particular those relating to the
interpretation and application of the provisions of international agreements,
may be submitted to obligatory arbitration without any restriction.
[339] Finally, it is unanimous in proclaiming that, although it has not yet
been found feasible to conclude a Convention in this sense, neverthe
less, the divergences of opinions which have come to light have not exceeded
the bounds of judicial controversy, and that, by working together here during
the past four months, the collected States of the world not only have learned
to understand one another and to draw closer together, but have succeeded,
in the course of this long collaboration, in evolving a very lofty conception
of the common welfare of humanity.
The Conference proceeds to the vote.
The V(£U is adopted by 41 votes.
Three delegations abstain: The United States of America, Japan and
Roumania.
The President: Gentlemen, permit me in the name of the Conference to thank
t~e secretaries and repor!ers of the First Commission, Baron D'EsTOURNELLES DE
1
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CONSTANT, Baron GUILLAUME and Mr. SCOTT, for the eminent services they have
rendered in aiding Mr. LEON BOURGEOIS in the task which devolved upon him.
The first delegate of Germany has the floor.
Baron Marschall von Bieberstein: At the conclusion of the last meeting of
the First Commission we assisted at an impressing demonstration in honor of the
illustrious statesman who directed the labors of that body. I make no preten
tions to be able to surpass the eloquence of our colleagues who testified to the
sentiments of esteem and admiration which animate us. But at this time when
retrospective contemplation appears to be the order of the day, I desire to fulfil
a duty imposed upon me by my own feelings. It is to render homage before the
plenary Conference to his Excellency the first delegate of France, Mr. LEON
BOURGEOIS, to his eminent qualities of mind and of heart, to his noble zeal for
a great cause, to his high competence, and to the perfect impartiality that has
distinguished his presidency. ·When representatives of the entire world unite
to discuss the greatest problems of humanity and of civilization, the common idea
of the object to be attained does not prevent diverging opinions upon the method
to be followed and the means to be employed. It is inevitable, it is even useful,
provided that that which separates us remain in the background. In this respect
the First Commission was sheltered from all danger, thanks to its president who,
even during the most lively discussions, knew how to turn the thoughts back to
the great and noble ideals which unite us.
He said to us the other day, in order to depreciate his own merit, that a
president must always be worthy of the assembly over which he presides.
That is to say, the spirit of the assembly is reflected upon the president and
inspires his actions.
I must make a reservation on this subject. Our case presents an exception
to the rule. In the First Commission it was the president who communicated
his spirit to the assembly and showed us how strong the presidential power
may become when found in hands like his. I share the opinion expressed the
other day by his Excellency Mr. LEON BOURGEOIS that" we depart together from
the Conference conscious of having worked for the welfare of humanity and
of making a considerable progress in the cause of obligatory arbitration."
It is on these grounds that I desire with all my heart to express to the first
delegate of the French Republic my profound gratitude and most sincere sym
pathy. (Repeated applause.)
[340] His Excellency Mr. Martens: Mr. President, Gentlemen: After the very
eloquent address just made by his Excellency the first delegate of Germany
in honor of his Excellency Mr. LEON BOURGEOIS it is perhaps temerity on my
part to desire to add several words. Nevertheless, I have decided to do so, not
only in the capacity of a member of the First Commission, but also as a "veteran"
of the Peace Conferences. Besides I am convinced that these words coming
from my heart wiII find an echo in yours.
In 1899 I had the honor to work under the direction of Mr. LEON BOURGEOIS
in the Third Commission, of which he was president; this Commission dealt with
the same questions concerning arbitration and the Permanent Court of Arbi
tration.
Well! during the eight years that have elapsed between the two Conferences,
events both joyful and sorrowful have taken place, great catastrophes have hap
pened, and many changes have arisen among men and things.
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But Mr. LEON BOURGEOIS is always the same. The same faith in a better
future animates him, the same confidence in the possibilty of preventing bloody
conflicts between nations by peaceful means imbues him, and the same hope of
bringing about by arbitration a better organization of international life places him
above the ordinary level of men.
You have all seen, gentlemen, with what intelligence 1\1r. LEON BOURGEOIS
has presided over our discussions and with what youthful ardor he has defended
the noble cause of suffering humanity.
It is not sufficient to have his great intelligence, his talents and his savoir
faire to explain the moral authority and general devotion that our president
has known how to win for himself. All this is incontestable. But it is neces
sary to take into consideration that other quality which is the characteristic
trait of Mr. LEoN BOURGEOIS. He places in the questions concerning arbi
tration and the welfare of nations something that is rarely found-his
,,,hole soul. With all his heart he has devoted himself to the establishment of
arbitration as a practical means for the settlement of disputes between nations;
it is as a man of spirit that he has taken such ardent interest in the noblest aspira
tion of the nations of the civilized world; in his heart he often finds reasons un
known to his intellect.
Such is the charm of working under the direction of our illustrious colleague.
This understanding of heart which forms, so to speak, his second nature unites
us by indissoluble bonds and makes us forget the mean and petty things of prac
tical and political life. This understanding of heart shows to all those who can
see a new way to be followed in order to advance toward a better and happier
future. Intelligence by itself can command and even reign. But intelligence
without heart will never form lasting bonds and friendships which give warmth
and beauty to life.
This is why the remembrance of our president will always remain precious
and unforgettable for all of us who have had the honor to work under his direc
tion. This is why, gentlemen, at the time of our approaching separation we will
not say" adieu" to our eminent president. No, pressing his hand we will say.
" Att revoir, au revoir, our very dear president!" (Unanimous applause.)
His Excellency Mr. Ruy Barbosa: After the eloquent and eminently authori
tative voices just heard, I make bold to rise, if I may be permitted to do so, in
the name of that Latin America whose soul has often vibrated here in my
[341] words, to render deep homage to the important part the illustrious presi
dent of the First Commission, his Excellency Mr. LEON BOURGEOIS, has
taken in the work of this Conference. By the discretion of his tact, the nobility
of his ideas, the charm of his language, by the warmth of his confidence in the
good and his hope for the future, by the continual breath of goodness that comes
from the bottom of his generous soul, he has been, so to speak, the good spirit
of the Secolld Peace Conference.
As such he will always be remembered. (Applause.)
His Excellency Sir Edward Fry: I am unable to add anything to the elo
quent words in praise of his Excellency Mr. LEON BOURGEOIS, but in the name
of the British delegation, I desire to express to him the most sincere sentiments
of admiration and affection. (Applause.)
The President: There is nothing to say, nothing to add to what has been
so well expressed concerning our friend, my personal friend: nevertheless one of
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his qualities was passed over in silence: it is his patience, his immense patience.
I do not wish to abuse it in imposing upon him an address of praise, but I do
desire to assure him of great sympathy and admiration for his great qualities,
. his great impartiality, and in particular for his great patience. (Smiles and ap
plause. )
The PRESIDENT: The second delegate of France has the floor.
Baron d'Estournelles de Constant: GENTLEMEN: The Peace Palace we have
inaugurated at The Hague is to be erected, thanks to the generosity of private
initiative and of the Netherland Government; but there is no doubt that other
Governments will desire to participate in its construction. They may do so
in many ways; principally by contributions of a national character.
The new edifice will be the palace of all the peoples of the earth. Is it
not fitting that it should be constructed with material fro111 all countries? It will
thus be as suitable in its origin as in its purpose. It will be created of the sub
stance of all for the use of all.
Antiquity had not our mechanical forces at its disposal, but still it succeeded
in placing in its temples and its palaces materials brought from the most distant
countries. Why may we not do the same? \Vhy not give to the peoples them
selves the pleasure of sending their offering to the new temple of peace?
Greece and Italy could furnish their marbles, America and Asia their woods
and precious metals, Germany, England, Russia, France, Japan and Spain and
all the countries of the earth their masterpieces of national art. The individual
expense for each country would be almost nothing, while such objects would con
stitute one of the world's most unique collections, well worthy of our Interna
tional Court of Arbitration.
The creation of this monument, awaited for so many centuries, comes from
the noblest and most humanitarian ideal; is it not fitting that this idea be repre
sented by a gift emanating not only from the decision of the Governments, but
from the heart of humanity? \Vhat more eloquent testimony could be
[342] rendered to our civilization than that the union of what is the most
beautiful upon the face of the earth be offered by common accord to the
glorification of justice?
Gentlemen, if you share this opinion, I have the honor to propose to you the
adoption of the following veru:
The Conference utters the vern that each Government signatory to the
Hague Convention may contribute to the erection of the Peace Palace by
sending, upon agreement with the architect, materials for construction and
decoration, and objects of art representing the purest specimens of its na
tional production, in order that this Palace, the expression of universal
good-will and hope, be constructed of the very substance of all countries.
(Applause.)
The President: I permit myself to recommend this veru to the Conference.
The reception it has just received proves that it has found sympathy on all sides,
and it does not seem necessary to put it to vote. It will be entered in the min
utes. (Applause.)
The PRESIDENT: The reporter of the Drafting Committee has the fioor.
Mr. Louis Renault: Gentlemen, I have come to make a report on behalf
of the Drafting Committee which was appointed during the third plenary session.
There has not been sufficient time for me to prepare a written report; I shall
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give you merely a few explanations, rather dry indeed, but nevertheless a neces
sary part of the work of the committee. The proces-verbal will take the place
of the report that I have not been able to draw up. I therefore ask your indul
gence and your patience in listening to these explanations, which will necessarily
be less brief than a written report would be. You were good enough to show
a confidence in this Drafting Committee, which it considered at times excessive.
It frequently happened that your Commissions or your committees, when they
met with obstacles, sought the aid of the Drafting Committee to help them over
the difficulties with which they were confronted, and this we did to the best
of our ability.
vVe were anxious to justify your confidence, and we know that we have
remained scrupulously faithful to our mission.
vVe have endeavored to be clear and precise and, if we have at times modi
fied the texts drawn up by you, we have done so without altering the sense of
the provisions which they contained. Our work was minute; it required a careful
reading of all the provisions. The subcommittee on drafting, of which I was
president, consisted of Messrs. KRIEGE, SCOTT, LAMMASCH, VAN DEN HEUVEL,
HURST, FUSINATO and ASSER, and met fourteen times. The texts which it decided
upon were, after two readings, submitted to the Drafting Committee, which met
four times. We have therefore taken every precaution to make the work, which is
now submitted to you, as far from imperfect as possible.
I shall first explain the arrangement of the Final Act, which you will be
called upon to sign.
We have followed the system of the Final Act of 1899. It contains at the
beginning an enumeration of all the delegates who participated in the work
of the Conference. vVe have likewise followed the model of 1899 in drawing
up the preamble. We had, however, to make some changes, taking into account
the part President ROOSEVELT played and the fact that this was a Second Con
ference.
[343] The result of your labors, whatever may be said of them, is not a negligi
ble quantity. This is easily seen from the number of the Conventions which
you have elaborated.
All the agreements decided upon by the Conference have been called" Con
ventions," as you wiII see. In the projects emanating from the Commissions
there was a great diversity of appellations. The word "regulations," among
others, did not seem to us suitable for an international act.
The Final Act will contain, as in 1899, a clause giving the right to sign the
Convention up to June 30, 1908. We have allowed a longer time limit than
that of 1899, because there are many more Powers represented in the Conference;
but I hope that few among them wiII take advantage of this time limit, and I
venture personally to express the wish that the Conventions may receive at once
the greatest possible number· of signatures. The Final Act contains likewise a
declaration, resolutions, and Va?ux. Such are the declarations concerning ob
ligatory arbitration and the resolutions relating to armaments and to the meeting
of the Third Conference.
Before examining each Convention in particular, I must say a few words
upon two questions of a general nature.
All the Powers here represented may sign until· June 30, 1908; but what
is the situation in regard to Powers that are not represented?
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This question has been solved in several ways. In 1899 the open-door system
was adopted, except, however, in regard to the Convention concerning the pacific
settlement of international disputes. For that reason a protocol was signed on
the fourteenth of last June, in which the signatory Powers consented to the
adhesion of Powers which had nof taken part in the Conference of 1899, in
order to permit them to participate in the work of the Conference of 1907.
To-day the question presents itself in a different manner, by reason of the
large number of States that are here represented and the small number of those
that have remained out of our deliberations. I may add that there has been
no question of modifying the rule laid down by the Conference of 1899 on
the subject of the Convention for the pacific settlement of international disputes.
Article 53 of the Convention concerning the establishment of a Prize Court
reserves to certain Powers, determined in advance in Article 15 and the annexed
table, the right to adhere to the Convention. This restrictive provision was neces
sary in order to preserve the harmony of the project, by which there was estab
lished a relation between the composition of the Court and the number of the
contracting Powers. \Vith respect to the other Convention, we found that there
were three different opinions:
1. Continuance of the rule of 1899, system of open conventions.
2. Right of adhesion limited to the Powers assembled at the Second Con
ference. This is equivalent to making the Conventions closed conventions.
3. System adopted by the Conference on the revision of the Geneva Con
vention in 1906 (Article 32), according to which the Convention would be closed
in principle. Nevertheless the adhesion of non-contracting Powers woul.d be
permitted, and this adhesion would become definitive if, within one year from
the notification of the intention to adhere, none of the contracting Powers had
formally· opposed it, silence on their part for a year being considered sufficient
tacit consent.
These three systems gave rise in committee to exhaustive arguments. The
arguments upon which stress was laid in support of the second and third, and
which started from a common point, consist in considering the States
[344] signing a convention as part of a society where a stranger is not free to
enter, but must ring and request admittance. The system of the open
door presents certain annoyances for the Netherland Government, which might
find itself in an embarrassing position in case of a request for permission to adhere
on the part of States whose status is ill-determined and equivocal. In spite of
these arguments, which the president of the suhcommitttee desires to submit
with entire impartiality to the Conference, the majority of the committee de
clared themselves in favor of the system of the open door, for the following
reasons:
1. A restrictive system would constitute a step backward from the liberal
system adopted in 1899, which gave rise to no mistakes.
2. The Conventions, to which the committee proposes to apply the system
of the open door, are not of the nature of mutual concessions, like conventions
between a few States. They are general in character and are chiefly declarations
of principles. It is therefore desirable that they be accepted by the greatest
possible number of States, so as to constitute a code of universal law.
3. There is the possibility of a new State, which may be formed to the
detriment of another and which would frequently meet with insurmountable
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opposition on the part of this other. It is true, as was pointed out, that through
diplomatic negotiations it might be possible to overcome certain ill-will, but
there might be persistent obstinacy.
The second general question concerns the extent of the application of the
Conventions. The essential principle followed by the committee is that the
Conventions are binding only between contracting Powers; that is only the
common law. But the Conventions relating to war, which contain provisions
concerning neutrals, give rise to a new problem. Must all the belligerents be
contracting parties in order that the Convention may apply with respect to
neutrals, in the relations between the contracting belligerent and contracting
neutrals? The question has already been decided by the Conference in regard
to the Conventions relating to the Prize Court (Article 51) ; it must also be de
cided with respect to the other Conventions, with the single exception of the
Convention relating to the opening of hostilities, in regard to which we have
deemed it advisable to lay down a special rule.
The following is the form which we have generally adopted:
The provisions of the present Convention do not apply except between
contracting Powers, and then only if all the belligerents are parties to the
Convention.
The reason this form was adopted is that a belligerent should not be under
a restraint which is not imposed upon the enemy. This principle is not only just
in itself, but its application has the still further advantage of facilitating the
extension of the Conventions by making it more advantageous to all the States
to adhere to them.
I have now some explanations to make to you as to the provisions which,
in conjunction with the chief of the Service du Protocol of the Ministry of
Foreign Affairs of the Netherlands, were adopted in regard to the clauses of
a diplomatic nature with which the Conventions close. Certain modifications
have been made in the final provisions which appear in the Conventions of 1899.
In the first place they concern the procedure in the matter of ratifications. It
was agreed that, in order to avoid complications, there should not be a proces
verbal for the deposit of each ratification, but a common proces-verbal for the
various ratifications deposited at the same time. In the matter of adhesions,
[345] we were obliged to decide a point of law, namely, the date from which
adhesions should become effective, and, particularly, whether account
should be taken of the interval between the date of the request and the date of its
receipt. vVe decided that an adhesion should become effective from the date
of the receipt by the Netherland Government of the request for permission to
adhere.
Likewise in conjunction with Baron VAN HOGENDORP, we omitted the lengthy
formality of placing seals upon all the Conventions, reserving it only for the
Final Act.
I have now, gentlemen, to make a few explanations concerning the four
Conventions which have been distributed among you. The first, which you ap
proved some time ago, is the" Convention for the adaptation to maritime warfare
of the principles of the Geneva Convention." The preamble, as you will see,
is modest. The Drafting Committee made a change in Article 13, which is not
merely a change in form, and, if I insist upon it, it is to relieve us of responsibility..

NINTH lIEETING, OCTOBER 16, 1907

339

\Ve perceived that the provision of Article 13 was too absolute in character. It
is, as a matter of fact, difficult to impose upon neutral war-ships, which, for
reasons of humanity, have taken on board sick and wounded, the obligation to
see to it that such sick and wounded take no further part in hostilities. It would
hinder their humanitarian intentions to impose upon them too absolute an obliga
tion on this score. That is why the new Article 13 mentions this obligation only
with a restriction, and this change was adopted without objection.
In the" Convention concerning the creation of a Prize Court," in order to
give satisfaction to a general observation made by his Excellency Mr. CARLIN,
we have modified the reading of Article 27 to make it conform more closely to
the Convention concerning the pacific settlement of international disputes. Other
slight changes were made in the texts already voted concerning the method of
adhesion. In such cases we have followed the general provisions to which I have
alluded above.
The "Convention concerning the rights and duties of neutral Powers and
persons in case of war on land" is made up of 'texts originating from different
sources, which we thought it wise to combine.
This Convention is composed of four chapters.
The first chapter is drawn from proposed regulations which originated in
a French proposition. The committee considered that it was preferable to put
Article 10, relating to escaped prisoners of war, in Chapter II, which is devoted
to belligerents in neutral countries.
Chapter II is composed of a portion of the Regulations concerning the laws
and customs of war on land, which had no place in the instructions to be given
by belligerents to their troops, since it concerns the status of soldiers who may
be in a neutral country under various circumstances. \Ve have added thereto
the article relating to escaped prisoners, of \,..hich I have spoken; hence the
title of the chapter might be considered incomplete. \Ve do not believe that this
is a very serious matter, and I am mentioning it only that future critics may know
that we are aware of it.
Chapter III is a respectable refuge given to the surviving articles of the
proposition of the German delegation concerning neutral persons.
Chapter IV concerns the article proposed by his Excellency Mr. EYSCHEN
in the matter of railroads. \Ve changed its reading, in the first place for
[346] the purpose of making its text as nearly as possible like that of the old
Article 54 of the Regulations concerning the laws and customs of war on
land, and we put in the words: "whether it be the property of the said Powers
or of companies' and private persons." \Ve then endeavored to put the two para
graphs of the article in harmony. We sanctioned the right of neutral Powers
to exercise a certain compensatory privilege by allowing them to retain railroad
material coming from belligerent States to the same extent as such retention is
practised by the belligerents.
Finally, there remains the " Convention relative to cel tain restrictions with
regard to the exercise of the right of capture in naval war." The Fourth Com
mission had sent us five projects which we first decided could be combined in
a single Convention; but we were obliged to give up this idea in view of the
numerous reservations which were made as regards certain of them, and we
grouped together only the three projects which received a unanimous vote, with
few reservations. The Convention, which is inspired by a single idea and to
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which we have consequently given a very broad title, is composed of three chap
ters corresponding to the three original projects. I must call your attention
particularly to the chapter relating to postal correspondence. The text voted by
the Conference was composed of three paragraphs. This form, which was de
fective, was caused by the reservations formulated by one of the delegations
concerning a portion of the article. As these reservations could not relate to
words, they were obliged to relate to a paragraph. Inasmuch as this delegation
has withdrawn its reservation, we were enabled to give greater unity of form
by omitting .paragraph 3 and inserting a common provision for neutral and
enemy vessels. Finally, the text voted by the Conference contained, in regard
to the exception made in the case of blockade, certain obscurities which have now
disappeared.
These various Conventions, thus modified, will, I hope, receive your approval.
(Loud applause.)
The President: The first delegate of Greece has the floor.
His Excellency Mr. Rangabe!: The delegation of Greece has the honor to
declare that, having received instructions from the Royal Government, it with
draws the reservations made in the last plenary meeting relative to the Conven
tion concerning the rights and duties of neutral Powers in naval war, and that
it accepts the said Convention as it was voted by the Conference at the meeting
of October 9.
The President: The Conference records this declaration.
Gentlemen, I request you kindly to meet to-morrow, Thursday, at 11 o'clock,
to finish the examination of the report of the Drafting Committee. By so
doing, it will be possible to sign the Final Act Friday morning and the closing
session may take place that afternoon.
The meeting adjourns at 12: 4S o'clock.
The President,
NELIDOW.

Secretaries General,
\V. DOUDE VAN
PROZOR.

TROOSTWIJK,
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Annex A
[347J
PROJECT RELATIVE TO THE CREATION OF A COURT OF ARBI
TRAL JUSTICE
REPORT TO TIlE CONFERENCE 1
Inter leges silent an1la

GENTLEMEN: Before undertaking the systematic exposition and analysis of
the project for the establishment of the Court of Arbitral Justice, voted by the
committee of examination B and referred to the first subcommission of the First
Commission, it may be advisable to devote a few paragraphs, by way of introduc
tion, to the Permanent Court of Arbitration, created in 1899 by the First Con
ference, alongside of which it is proposed to establish a Court of Arbitral Justice.
It will be recalled that Article 16 of the Convention of 1899 provided:
In questions of a legal nature, and especially in the interpretation or
application of international conventions, arbitration is recognized by the
signatory Powers as the most effective and at the same time the most equitable
means of settling disputes which diplomacy has failed to settle.
That this solemn declaration, based upon a broad and beneficent principle,
might not remain a dead letter, the Conference undertook to create a Court
in which international conflicts might be arbitrated. Article 20 provides as
follows:
'With the object of facilitating an immediate recourse to arbitration for'
international differences which it has not been possible to settle by diplomacy,
the signatory Powers undertake to organize' a Permanent Court of Arbi
tration, accessible at all times and operating, unless otherwise stipulated by
the parties, in accordance with the rules of procedure inserted in the present
Convention,
The framers of the Convention had in mind the arbitration of conflicts.
But, the choice of judges being incidental to arbitration, they added in Article
17 that" the arbitration convention is concluded for questions already existing or
for questions which may arise eventually. It may embrace any dispute or only
disputes of a certain category."
If Articles 16, 20, and 17 be compared and analyzed, it is evident that ques
1 This report was laid before the First Commission in the name of a committee [B1
composed of, first, the officers of the commission: their Excellencies Messrs. BARBOSA, MEREY
VON KAPos-MERE, Sir EDWARD FRY, honorary presidents; his Excellency Mr. LEON BOURGEOIS,
president; his Excellency Mr. ESTEVA, Mr. KRIEGE, and his Excellency Mr. POMPIL], vice
presidents; Mr. SCOTT, reporter; and as having been designated by the subcommission, his
Excellency Baron MARSCHALL VON BIEBERSTEIN (Germany), his Excellency Mr. CHOATE
(United States of America), Mr. LAM MASCH (Austria-Hungary), his Excellency Baron
GUILLAUME (Belgium), Baron D'EsTOURNELLES DE CONSTANT (France), Mr. LOUIS RENAULT
(France), Mr. FROMAGEOT (France), Mr. GEORGIOS STREIT (Greece), Mr. GUIDO FUSINATO
(Italy), their Excellencies Messrs. EYSCHEN (Luxemburg), ASSER (Holland), CANDAMO
(Peru), D'OLIVEIRA (Portugal), BELDIMAN (Roumania) and MARTENS (Russia).
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tions of a judicial nature were deemed peculiarly susceptible of arbitration, and
by the establishment of a Permanent Court of Arbitration it was hoped that
these questions would be frequently arbitrated and decided on the basis of
[348] respect for law. So far it would seem that the foundations were laid for a
real Court, in the judicial sense of the word, but arbiters, the choice of the
parties litigant, instead of judges, were to be appointed.
Inasmuch, however, as the Court was declared by Article 21 to be competent
for all arbitration cases, it is manifest that the framers of the Convention con
templated that questions other than those of a judicial nature might be submitted
to it. There was thus created a single institution which might decide purely
legal questions on the basis of respect for law, and broader questions of a non
judicial nature, either or both of which were to be decided by judges, that is,
arbiters, chosen by the parties in controversy.
In modern States judicial questions are decided by judges in courts of
justice, and the judges are not the direct appointees of the parties; but in
matters which may be compromised, judges appointed by the parties are as much
in place as they would be out of place in a court of justice.
The difference between judicial and non-judicial questions, and the procedure
applicable to each, was outlined by his Excellency Mr. BOURGEOIS before the First
Commission.• Replying to the criticisms of their Excellencies Mr. CHOATE and
Mr. ASSER upon the work of 1899, he said:
If there are at present no judges at The Hague, it is because the Con
ference of 1899, taking into consideration the whole field open to arbitration,
intended to leave to the parties the duty of choosing their judges, which choice
is essential in all cases of peculiar gravity. 'vVe should not like to see the
Court created in 1899 lose its essentially arbitral character, and we intend to
preserve this freedom in the choice of judges in all cases where no other
rule is provided.
In controversies of a political nature, especially, we think that this will
always be the real rule of arbitration, and that no nation, large or small, wiII
consent to go before a court of arbitration unless it takes an active part in
the appointment of the members composing it.
But is the case the same in questions of a purely legal nature? Can the
same uneasiness and distrust appear here? . . . And does not everyone
realize that a real court composed of real jurists may be considered as the
most competent organ for deciding controversies of this character and for
rendering decisions on pure questions of law?
In our opinion, therefore, either the old system of 1899 or the new system
of a truly permanent court may be preferred, according to the nature of the
case. At all events there is no intention whatever of making the new system
compulsory. The choice between the Tribunal of 1899 and the Court of 1907
will be optional, and experience will show the advantages or disadvantages of
the two systems.

Impressed by these views, the framers of the present project have had in
mind the establishment of a court for the determination of questions of a judicial
nature, without, however, depriving the Powers of the right to resort to it for
the settlement of differences of another character. Their aim and purpose is to
carry the work of 1899 a step further by instituting a Court of Arbitral Justice
for the judicial decisions of international controversies.
Article 20, previously quoted, looked to a Permanent Court, but it is common
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knowledge that the Court is not permanent, for it has to be created anew for
each case submitted. There is only a permanent list from which the judges must
be chosen for each particular case. The framers of the Convention meant the
Court to be accessible at all times to the suitors, but their hopes have been
[349] frustrated by faulty machinery. An unconstituted court cannot be said to
be accessible at any time, much less at all times. As stated by his Excel
lency Mr. ASSER, a founder and friend of the Court, "it is difficult, time-con
suming, and expensive to set it in motion." And in the same connection hi,;
Excellency Mr. CHOATE said: 1
One cannot read the debates which ushered in the taking of that great
step by the First Conference, without realizing that it was undertaken by
that body as a new experiment . . . but with an earnest hope that it would
serve as a basis . . . of further advanced work in the same direction by a
future Conference. . . . And our present effort is by no means to belittle
or detract from their work, but to build upon it a still nobler and more
commanding structure, and it is their support that we would seek especially
to enlist. . . .
We do not err, Mr. President, in saying that the work of the First Con
ference in this regard, noble and far-reaching as it was, has not proved
entirely complete and adequate to meet the progressive demands of the
nations, . . . only four cases have been submitted to it, and of the sixty
judges, more or less, who were named as members of the Court, at least
two-third have not, as yet, been called upon for any service. . . . Certainly
it was for no lack of adequate, and competent, and distinguished judges . . .
and it is out of those very judges that we propose to constitute our new pro
posed Court.
I am inclined to think that one of the causes which has prevented a more
frequent resort of nations to the Hague tribunal, . . . has been the expen
siveness of a case brought there, and it should be one element of reform that
the expense of the Court itself, including the salaries of the judges, shall be
borne at common expense of all the signatory Powers. . . .
The fact that there was nothing permanent, or continuous, or connected
in the sessions of the Court, or in the adjudication of the cases submitted to
it, has been an obvious source of weakness and want of prestige in the
tribunal. Each trial it had before it has been wholly independent of every
other, and its occasional utterances, widely distant in point of time and dis
connected in subject-matter, have not gone far towards constituting a con
sistent body of international law or valuable contributions to international
law, which ought to emanate from an international tribunal representing the
power and might of all the nations. . . . It has done great good so far as
it has been permitted to work at all. . . .
Let us then seek to develop out of it a Permanent Court which shall hold
regular and continuous sessions, . . . which shall speak with the authority
of the united voice of the nations, and gradually build up a system of
international law, definite and precise, which shall command the approval
and regulate the conduct of the nations. By such a step in advance, we shall
justify the confidence which has been placed in us and shall make the work
of this Second Conference worthy of comparison with that of the Confer
ence of 1899.
",
Such are the general features of the project we submit to you"
1 See vol. ii, First Commission, first subcommission, ninth meeting.
• Post, p. 3!l8 [392], annex B.
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In calling attention to the palpable defects of the older Court no attempt is
made to belittle what is a landmark in the development of international arbitration,
but experience shows that although the theory elaborated was correct, its prac
tical application is susceptible of improvement. The greatest progress consists
in making the Court permanent in fact. The most eloquent testimony to the
necessity of this improvement is the fact that a founder and friend, and the most
experienced and authoritative of living arbiters, his Excellency Mr. MARTENS,
presented in the very first days of this Conference a project for the institution
of a permanent judicial committee to be selected from the present Court. If the
father can lay hands upon the child and suggest that he mend his ways, it is
not to be wondered at that the godfather should in his turn speak more
boldly.
The United States of America has always favored international arbitration,
[350] as the ponderous volumes of Moore's Digest amply show. In 1899 the
American delegation cooperated earnestly, shoulder to shoulder, with the
British and Russian delegations in the creation of the present Permanent Court,
and it has appeared as plaintiff in certain of the cases tried before it. As the
United States was successful in its cases, it cannot be said that it is a defeated
litigant that suggests changes and improvements of a fundamental nature. The
experience of the United States with its Supreme Court leads it to believe that
a Court of Arbitral Justice can be created to decide international disputes between
the sovereign members of the family of nations, just as surely and truly as the
Supreme Court decides disputes of an international character between the States
of the American Union.
The attitude of the United States has not changed; it has always believed
and said that the Court of 1899 is only the first step toward a Permanent Court
of Arbitral Justice which since 1899 it has wished to see created, and in so
saying it merely consults its own recent past. It may not be known generally
that the United States instituted a court of arbitration exactly a hundred and
thirty years ago. In the fundamental and constitutional act, called the Articles
of Confederation, arbitration of international difficulties between the States was
established in principle and in fact in the following manner.
According to this Act, Congress was to be the last resort on appeal in contro
versies between States over boundaries, questions of jurisdiction, and other matters.
When the authorities or authorized agents of a State petitioned Congress to settle a
dispute or difference, notice of the fact was given to the other State in controversy
and a day assigned for the appearance of the two parties by their agents, who were
thereupon directed to appoint members of the tribunal by joint consent. Failing
I an understanding, Congress designated three citizens out of each of the United
. States (thirty-nine), and from the list of such persons each party could alter
nately strike out one, the petitioners beginning, until only thirteen remained.
From these thirteen, seven or nine were drawn out by lot, and the persons thus
designated composed the court, which decided the controversy by a majority
of votes. A quorum of at least five judges was required. In case of non-ap
pearance of one of the parties without a valid reason, or refusal to take part in
the formation of the tribunal, the Secretary of the Congress performed this
duty in his stead. The award was final in all cases, and each State pledged itself
to carry out the award in good faith. The judges were required to take an oath
before one of the judges of the supreme or superior court of the State in which
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the tribunal sat, that they would perform their duties carefully and without par
tiality or desire for gain.
Even a superficial examination of these provisions shows a striking likeness
between the Court at The Hague and its American predecessor.
The life of the American court of arbitration was short: it failed to justify
its existence; lacking the essential elements of a court of justice, it was super
seded within ten years of its creation by the present Supreme Court, in which
controversies which might lead to war, if between sovereign States, are settled
by judicial means.'
Will history repeat itself?
Conscious of the weakness and defects of the American court of arbitration,
and recognizing the admirable results of the judicial settlement of international
controversies by a permanent court, composed of judges, the delegation of the
United States presented a project for the establishment of a court of law
[351] composed of learned and experienced judges, open to all the signatory
Powers without the delays and formality necessarily involved in the organ
ization for each case of a special tribunal.
\Vhen the first subcommission of the First Commission convened, August 1,
1907, it found before it two propositions looking to the permanency of the
International Court. The first was a Russian project,' the second the original
project of the American delegation.·
The general discussion that took place on August 1 and on August 3 dealt
with the question whether the establishment of a Permanent Court composed
of judges, ready to receive and decide cases submitted to it, was in itself desirable
in present conditions.
On August 1 his Excellency Mr. JOSEPH H. CHOATE, first delegate of the
United States of America, supported the American project.' He began by
quoting the following passage from President ROOSEVELT'S letter of AprilS,
last, to Mr. CARNEGIE, read at the Peace Congress held at New York:
I hope to see adopted a general arbitration treaty among the nations; and
I hope to see the Hague Court greatly increased in power and permanency,
and the judges in particular made permanent and given adequate salaries, so
as to make it increasingly probable that in each case that may come before
them, they will decide between the nations, great or small, exactly as a judge
within our own limits decides, between the individuals, great or small, who
come before him. Doubtless many other matters will be taken up at The
Hague; but it seems to me that this of a general arbitration treaty is perhaps
the most important.
His Excellency Mr. CHOATE then stated that the instructions to the delega
tion were to secure, if possible, a plan by which the judges shall be selected from
the different countries, that the different systems of law and procedure and the
principal languages shall be fairly represented.
We have not (said he), in the proposition which we have offered,
attempted even to sketch the details of the constitution and powers and
character of our proposed court. \Ve have not thought it possible that
• Missouri v. Illinois (1905), 200 U.S" 496, 518.
• Vol. ii, First Commission, annex 75.
I Ibid., annex 76.
• See vol. ii, First Commission, first subcommission, ninth meeting.
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one nation could of itself prescribe or even suggest such details, but that
they should be the result of consultation and conference among all the
nations represented in a suitable committee to be appointed by the president
to consider them ..
The plan proposed by us does not in the least depart from the voluntary
character of the court already established. No nation can be compelled or
restrained to come before it, but it will be open for all who desire to settle
their differences by peaceful methods.
Having thus described the project, Mr. CHOATE gave an outline of its main
provisions:
In the first article we suggest that such a Court of Arbitration ought to
be constituted-and that is the great question of principle to be first de
cided. . . . The judges should enjoy the highest moral consideration and a
recognized competence in questions of international law. They shall be desig
nated in such a way that the nations, great and small, without distinction
shall have a voice in desig-nating the manner of their choice. They shall
fairly represent all the different systems of existing law and procedure, all
the principal languages of the world; they shall be named for a certain
number of years, to be decided by the Conference, and shall hold their offices
until the nomination of their successors.
(352] The second article provides that the Permanent Court shall sit an
nually at The Hague, and that they shall remain in session as long as
the business that shall come before them will require; that they shall appoint
their own officers and, except as this or the preceding Conference prescribes,
shall regulate their own precedure; that every decision of the Court shall
be by a majority of voices.
It is best that the judges shall be of equal rank, shall enjoy diplomatic
immunity, and shall receive a salary, to be paid out of the common purse
of the nations, sufficient to justify them in devoting to the consideration of
the business of the Court all the time that shall be necessary. The third
article expresses the preference that in no case, unless the parties otherwise
agree, shall any judge of the Court take part in the consideration of any
matter coming before the Court to which his own nation shall be a party.
In other words, this Court shall be in all respects strictly a court of justice
and not partake in the least of the nature of a joint commission.
By the fourth article the jurisdiction of this Permanent Court would be
large enough to embrace the hearing and decision of all cases involving
differences of an international character between sovereign States, which
may be submitted to it by an agreement of the parties; that it shall not only
have original jurisdiction, but that it shall be competent to entertain appeals
from other tribunals, and to determine the relative rights and duties arising
out of the conclusions of commissions of inquiry or sentences of specially
constituted tribunals of arbitration.
The fifth article provides that the judges of the Court shall be competent
to act as judges upon commissions of inquiry or special arbitration tribunals,
but in that case, of course, not to sit in review of their own decisions. To
sum up, the Court shall have the power to entertain and dispose of any
international controversy that shall be submitted to it by the Powers.1
His Excellency Mr. MARTENS thereupon pronounced a remarkable dis
course,' showing that under the terms of the program for the Conference the
1 Mr. Scott thereupon explained technically and in detail the principles upon which a
Permanent Court should be based.
• See vol. ii, First Commission, first subcommission, ninth meeting.
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creation of a Permanent Court was permissible, and giving the idea of permanence
the support of his theories and practical experience.
We are agreed upon one essential and indisputable fact, namely, that the
present Permanent Court is not organized as it should be. An improve
ment is needed, and it is our task to make it. This task is an importallt
one, indeed the most important one, in my opinion, of all those devolving
upon us.
.
I have under my eyes the Russian circular of April 3, 1906,1 which con
tains the program adopted by all the Powers. It speaks, first of aU, of the
necessity of perfecting the principal creation of the Conference of 1899, that
is, the Permanent Court: " The First Conference separated in the firm belief
that its labors would subsequently be perfected from the effect of the regular
progress of enlightenment among peoples, and abreast of the results acquired
from experience. Its most important creation, the International Court of
Arbitration, is an institution that has already proved its worth and brought
together, for the good of all, an areopagus of jurists who command the re
spect of the world."
But his Excellency Mr. MARTENS recognized the deficiencies in the work of
1899. "The Court of 1899 is but an idea which occasionally assumes shape
and then again disappears." The realization of these effects induced the Russian
delegation to present a project/ but it did not by any means offer its project as
the sole basis of the deliberations. The project in the first place sanctions the
absolute choice of the arbitrators by the Powers. The idea of the list is
[353] retained, but, considering that the arbitrators of the case should be known
to each other and be at least in part at the disposal of the States, Mr.
MARTENS suggested the idea of periodical meetings, during which the members
should select a permanent tribunal of arbitration to be always at the disposal
of the Powers which might desire to have recourse to it.
This Permanent Court was to be composed of three members, but the number
of judges could be increased at any time. Instead of three members, five, seven,
or nine could be elected. This is, however, a question of detail.
The advantage of the Russian project consists in the retention of the present
foundations, on which it proposes to construct another edifice better adapted to
the just demands of international life.
His Excellency Baron MARSCHALL VON BIEBERSTEIN pledged, in brief but
eloquent terms, the support of the German delegation:
I declared a few days ago that the German Government considers the
establishment of a Permanent Court of Arbitration as a real step in the
line of progress.
I wish now, while this discussion is being opened, formally to repeat my
declaration in the name of the German delegation. I take a genuine pleasure
in accepting the general principles so eloquently defended by the delegates
from the United States of America.
We are ready to devote all our energy toward the accomplishment of
this task which Mr. MARTENS very correctly defined, on presenting it, as one
of the most important ones of the Second Peace Conference.
His Excellency Sir EDWARD FRY gave to the idea the support of the British
delegation, and their Excellencies Messrs. DE LA BARRA, on behalf of Mexico,
1
I

See ante, in initio.
Vol. ii, First Commission, annex 75.
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and LARRETA, DRAGO, and SAENZ PEN A, first delegate from Argentine, stated that
their delegations were in favor of the idea of permanency. At the following
session their Excellencies l\Iessrs. ESTEvA, first delegate from Mexico; MILO
VANOVITCH, in the name of the Serbian delegation; BELISARIO PORRAS, delegate
from the Republic of Panama; J. N. LEGER, delegate from Haiti; JosE GII~
FORTOUL, delegate fro111 Venezuela; IVAN KARANDJOULOFF, delegate from Bul
garia; the Marquis DE SOVERAL, in behalf of Portugal; SM,IAD KHAN MOIvITAS
ES-SALTANEH, in behalf of Persia; and J. P. CASTRO, in behalf of Uruguay,
stated that they agreed to the general outlines of the American project, some
without reservation and others making reservations regarding the composition
of the Court. His Excellency Mr. ESTEVA, in particular, maintained that he
voted only with reservations, "because the principles which are to serve as a
basis in the establishment of the Permanent Court were of such great importance
that the Mexican delegation would not give its final vote until it had learned of
the various projects for the organization of the Court."
In the session of the third of August, his Excellency Mr. CnoATE repeated
that the proposed Court was not to be obligatory, that it was not to supplant the
Permanent Court of 1899, and that each litigant should have the freedom to choose
between the two institutions.
His Excellency Mr. BEERNAERT of Belgium delivered a long and careful
address in which he replied to the arguments in favor of the proposed Court, and
professed his profound and earnest conviction that tne line of progress was in the
old direction, that the institution of 1899 was preferable to the proposed one,
which, by imposing permanent judges upon the litigants, would destroy the prini
pIes of selection which is tl:e essence of arbitration.
His Excellency Sir EDWARD FRY replied briefly, stating in a few short sen
tences the problem before the Commission:
If it were a question of supplanting the present Permanent Court by a
new Court to be created, I should without hesitancy side with his Excel
[354j lency Mr. BEERNAERT, but the American scheme proposes the creation of
a new Court in addition to the present Court. The two Courts will work
together toward the same goal, and the one which appears to answer the
needs of the lJations best will survive.
The choice will be free to the nations, and it will be very certain that the
most effective Court will be chosen.

His Excellency Mr. LEON BOURGEOIS, who spoke not as the president of the
Commission, but as first delegate of France, distinguished between the Permanent
Court of Arbitration of 1899 and the proposed Court, showing conclusively that
each ,,,,ould have its separate and distinct sphere of interests and influence.
What we must ascertain (he said) is whether, for limited purposes and
under special conditions, it is not possible to secure the working of arbitra
tion more quickly and easily under a new form in no way incompatible with
the first one.
For questions of a purely legal nature a real court composed of jurists
should be considered as the most competent organ. . . . It is therefore
either the old or the new system that is to be preferred, according to the
nature of the cases.
Thus we see before us two distinct domains: that of permanency and
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that of obligation. However, we reach the same conclusions ill both do
mains.
In the domain of universal arbitration there is a zone of possible obli
gation and a zone of necessary option. There is a vast number of political
questions which the condition of the world does not yet permit to be sub
mitted universally and compulsorily to arbitration.
Likewise, in the domain of permanency, there are cases whose nature
is such as to permit and perhaps warrant their submission to a permanent
tribunal. However, there are others for which the system of 1899 remains
necessary, for it alone can give the States the confidence and security without
which they will not appear before arbitrators.
Thus it is seen that the cases for which the permanent tribunal is possible
are the same as those in which compulsory arbitration is acceptable, being,
generally speaking, cases of legal nature. \Vhereas political cases, in which
the States should be allowed freedom to resort to arbitration, are the very
ones in which arbitrators are necessary rather than judges, that is, arbitra
tors chosen at the time the controversy arises.
The president having thereupon submitted the American proposition to a
vote, twenty-eight votes were cast in favor of taking into consideration the
establishment of a Permanent Court of Arbitration, twelve States refraining
from voting. 1
The American and Russian propositions were then referred to the committee
of examination for the elaboration of a project.'
The committee of examination was therefore confronted by two projects at
its first meeting on August 13, 1907. The Russian project' was not dis
[355] cussed. The American project' served as a basis for discussion, but it is
useless to consider it in detail, for it was withdrawn in favor of a common
project of the German, American, and the English 5 delegations. Later, at the
third meeting on August 20 his Excellency Mr. BARBOSA. first delegate from
Brazil. presented a project 6 which he accompanied by a powerful and detailed
address. This project was, however. afterwards withdrawn by his Excellency
Mr. BARBOSA.' Propositions from the Bulgarian. Haitian. and Uruguayan dele
gations regarding the composition of a Permanent Court were also presented.·
Upon the presentation of the project of the three delegations of Germany.
the United States. and Great Britain. for the organization of a Permanent Court.
an animated discussion arose as to the name which the Court. if established,
1 See vol. ii, First Commission, first subcommission, tenth meeting.
Those voting in
favor of the motion were Germany, United States, Argentine, Brazil, Bulgaria, Chile, China,
Colombia, Cuba. Dominican Republic, France, Great Britain, Haiti, Italy, Japan, Luxemburg,
Mexico, Montenegro, Panama, Paraguay, Netherlands, Peru, Persia, Portugal, Russia, Sal
vador, Uruguay, Venezuela. Those refraining were Austria-Hungary, Belgium, Denmark,
Spain, Greece, Norway, Roumania, Serbia, Siam, Sweden, Switzerland, Turkey.
, As in the case of obligatory arbitration the president added to the committee a certain
number of members: their Excellencies Baron MARSCHALL VON BIEBERSTEIN, :Mr. CHOATE,
Mr. EYSCHEN, Mr. BELDIMAN, Mr. CANDAMO, and Mr. LOUIS RENAuL·... At the first meeting
of the committee of examination B, the president appointed a subcommittee for drafting
composed of Messrs. ASSER, RENAULT, KRIEGE, LAM MASCH, CROWE, SCOTT. Mr. SCOTT was
designated reporter of committee of examination B.
• Vol. ii, First Commission, annex 75.
• Ibid., annex 76.
• Ibid., annexes 80 and 81.
• Ibid.• annex 83.
1 See First Commission, first subcommission, committee of examination B, eighth meeting.
• Vol. ii, First Commission, annexes 77, 78 and 47.
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should bear. For it was felt that, wittingly or unwittingly, the name chosen
either would or should express the nature of the institution to be created.
The name chosen in the first draft was" High International Court of Jus
tice," the intention of the authors of the project being to indicate that the Court
was to be an International Court and that its purpose would be to decide any and
all claims submitted to it under a sense of that judicial responsibility which is
supposed peculiarly to exist in courts of justice.
It was objected that the expression" High Court" indicated the existence
of inferior courts from which an appeal might be taken. It was suggested by the
Austro-Hungarian delegation that a misunderstanding might arise, and that the
expression" High Court" might seem to be synonymous with a court of cassa
tion. The British delegation explained that the term " High Court" as under
stood in Great Britain did not imply necessarily this idea, but is also used to
designate a court of first instance for certain cases of great importance.
Another objection made to the terminology was the use of the word" jus
tice " because, if unqualified, it would seem or might seem that the Court to be
created was a law court in the strict judicial sense rather than a Court of Arbi
tration. The Austro-Hungarian delegation therefore proposed that the title
should show clearly the arbitral nature of the Court.
His Excellency Mr. BARBOSA felt that the unqualified presence of the word
" justice" would not only give rise to a misunderstanding, but would be a mistake,
because the purpose for which the Court was intended was the administration of
arbitral justice.
His Excellency l\fr. CHOATE, speaking for the authors of the project, ex
pressed a willingness to accept the title which seemed most satisfactory. "We
leave," he said, " the christening of the child to the committee. If all the sponsors
agree upon the name, we will endorse their choice. Once christened, the child's
success in life depends on its acts, not on its name." To this the President re
plied: "The question is not merely one of name, but rather of sex. In any
event, the committee is unanimously of the opinion that the new institution should
not be vested with the attributes of a court of appeal."
The authors of the project, taking note of the desire of the committee, pro
posed in second reading the title "International Court of Justice," but,
[356] yielding to the general desire of the committee, finally accepted the title
" Court of Arbitral Justice" as the one most likely to indicate at once the
nature and scope of the proposed institution.
Having ascertained the name of the Court, we can now pass in review the
articles which explain its nature and functions.
PROJECT FOR THE ESTABLISHMENT OF A COURT OF ARBITRAL JUSTICE 1
ARTICLE

1

\Vith a view to promoting the cause of arbitration, the contracting Powers agree to
constitute, without altering the status of the Permanent Court of Arbitration a Court of
Arbitral Justice, of free and easy access, composed of judges representing'the various
juridical systems of the world, and capable of ensuring continuity in arbitral jurisprudence.

An attentive examination of the first article of the project shows the reason
for the creation of the Court, namely, first, " to promote the cause of arbitration,"
I

Post, p. 388 [392J.
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and secondly, to assure" the continuity of arbitral jurisprudence." In order to
attain these desirable ends, the authors of the project considered as indispensable
a court in permanence, as distinct from a court to be constituted for a particular
occasion, access to which should be free and easy, and which, by embracing in
its composition the different juridical systems of the world, would be fitted to
ascertain and develop a system of international law based upon a large and liberal
spirit of equity in touch with the needs of the world.
International law, which ought to be an international system, as understood
and applied in any community is, unfortunately, insensibly influenced by national
feeling or local prejudice, much as the stream is colored by the stratum over
which it flows. For this national interpretation it was sought, by means of the
Court, to substitute an international interpretation, and by a series of decisions
based upon each other and pervaded by a sense of justice, it would seem no vain
hope that the institution so created would not only develop but, in the course of
time, create by judicial means a system of jurisprudence truly international.
In the absence of the distinct legislation it must always be a question open to
discussion, how far a tribunal is bound by previous or existing decisions. The
difficulty becomes infinitely greater when isolated tribunals of arbitration pass
upon the same allied questions without the sense of responsibility which comes
from a previous decision of the same tribunal. By the establishment of a Court
of Arbitral Justice it may be hoped, indeed expected, that a Court sitting in
permanence will not lightly overrule or deviate from previous decisions unless
there be overwhelming and compelling reasons; and it is also clear that judges,
knowing that their decision is likely to be authority with its successor and cited
as a precedent, will devote the labor and reflection to the decision necessary to
make it a landmark in international law. The twofold purpose, namely, "to
advance the cause of arbitration" and to assure "the continuity of arbitral
jurisprudence," would seem to demand a Permanent Court, and the permanence
of the Court would insensibly and inevitably assure the scientific development of
arbitral jurisprudence.
[357J To effectuate the fundamental purpose of the Court it is not alone sufficient
that it be permanent, although permanency is indeed a first requisite. If
the Court is to develop an international system of law, it seems to need no argu
ment that the various systems of law should find representation within the Court
and upon the bench. The problem is here complicated by the fact that many
systems of law exist and that these various systems must find adequate repre
sentation. Different systems of law exist in different States, but an international
court must embrace the various systems of the world. If the Court is to judge
according to equity and international law, it must not be the equity of anyone
system, but the equity which is the resultant of the various systems of law. As
the jurist is influenced by his system of law and the training in it, it is necessary
to have judges trained in the various systems of law. For the purpose of the
Court municipal law must be internationalized. In this case, and in this case only,
can the judgment be equitable in any international sense.
It is stated that the jurist is the product of his training. It is likewise true
that the individual is influenced by his environment and possesses, in greater
or lesser degree, the characteristics of his nation. It would be futile, if indeed
it were possible, to denationalize a judge. But the presence in the Court of
divers judges representing in their intellectual development characteristics of
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their respective nations, would go far toward engendering an international
spirit.
But even admitting the presence of the various prerequisites for a Court of
Arbitral Justice, it is necessary that the access to the Court be easy, indeed that
it be free; otherwise the difficulties of the Permanent Court of 1899 arise. It is
not sufficient that the door be opened. It will not do that the door be opened
with difficulty. It must not be forced; it must yield readily to the touch of
plaintiff or defendant. In the interest of justice and of the peaceful settlement
of international difficulties it should be open. It should invite, not discourage,
attendance, and therefore burdensome conditions should not exist. The access
should be free and easy; free in the sense that no fee should be paid for en
trance, and easy in that the desire to enter should of itself be sufficient. It
therefore seemed indispensable to the authors of the project that the preliminary
expenses should not be required, and that the expenses of the Court, including
therein the salaries of the judges, should be borne by the signatory Powers, not
by the individual suitors; for expenses incurred in the interest of all should be
shared by all.
The original draft expressed this thought by the phrase" easy and gratuitous
access." As, however, the word "gratuitous" seemed ambiguous, it was sug
gested by his Excellency Mr. MARTENS that a phrase be chosen that gives full
expression to the thought it was intended to convey; and as each litigant was to
bear its own expense and an equal share of the costs in the case, it was
suggested that the expression "easy and free" would be less misleading and
therefore more accurate. The suggestion of Mr. MARTENS was accepted and
incorporated in the text adopted by the committee.
Admitting the Court of Arbitral Justice to be necessary or advantageous, the
question naturally arises, what should be the relation between the proposed Court
and the existing Permanent Court of Arbitration? Were the Court intended as a
substitute for the Permanent Court, the question would be one of no great impor
tance, but as the authors of the project disclaimed expressly any intention to
displace or indeed modify the creation of 1899, it was necessary that this intent
should find adequate expression. It would be possible to organize a new Court
without mentioning the old, so that the two institutions, each meant for a different
purpose, would coexist. A matter of such fundamental importance should
[358] not, however, be left to implication, and the authors of the project expressed
the idea clearly and precisely in the words "agree to organize alongside
the Permanent Court of Arbitration." As, however, the expression ., alongside"
might seem to reflect upon the older and existing institution, it was decided, upon
the motion of his Excellency Mr. MEREY, that the text of Article 1 should
state, in definite terms, that the new Court presupposes the existence of the old.
The idea advocated by Mr. MEREY was accepted in the final text: "without
altering the status of the Permanent Court of Arbitration," for the latter expres
sion includes not merely the desire to maintain the Court of 1899, but states posi
tively that the new Court shall not injure or alter the Permanent Court of
Arbitration.
But the question is still unanswered, namely, what is the relation between
the two Courts? Various views were expressed on the subject. One view would
make the new Court a simple committee of the older Court, but constitute it within
the Permanent Court. Another view, differing but slightly from the former,
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would make it independent in name, but by appointing its judges from the mem
bers of the Permanent Court of Arbitration would, in reality, make it a develop
ment of the latter. Still another view would recognize the independence of the in
stitution by placing it alongside the Permanent Court as an independent institution,
but would establish a close connection between the two by appointing its judges, as
far as possible, from among the members of the original Court.
As will be seen, the last view was the one accepted by the committee.
ARTICLE 2
The Court of Arbitral Justice is composed of judges and deputy judges, chosen from
persons of the highest moral reputation, and all fulfilling conditions qualifying them in their
respective countries, to occupy high legal posts, or be jurists of recognized comp~tence in
matters of international law.
The judges and deputy judges of the Court are appointed, as far as possible, from the
members of the Permanent Court of Arbitration. The appointment shall be made within
the six months following the ratification of the present Convention.

It will be seen that this article is composed of three parts dealing respectively,
first, with the qualification of the judges; secondly, with their nomination; and
thirdly, with the time within which the nomination shall be made. Let us con
sider each in its proper order.
It cannot be deniea that the respect for a court of justice depends upon the
character and attainments of its judges, and every community, with even a rudi
mentary respect for justice, must see to it that the bench, like Caesar's wife, be
above suspicion. The method of selection may vary according to time, place and
circumstance. The judge may be appointed by the sovereign Power or he may
be elected by popular vote; in any case he must possess the qualities which not
only inspire but command respect.
The Convention of 1899 prescribed that the persons chosen for arbitrators
should be .. of known competency in questions of international law," and that they
should, in addition, enjoy" the highest moral reputation."
It seemed unnecessary to the authors of the present project to express this
requirement; because it is impossible to suppose that the signatory Powers
r359] would select any who did not possess this character in the highest degree.
But in order that it might not seem to have escaped attention, and for the
sake of completeness, the passage was borrowed from the Convention of 1899
and incorporated in the final wording of the article. The additional requirements
stipulated in the present article arise from the very nature of the institution.
As his Excellency Mr. LEON BOURGEOIS pointed out, the Permanent Court
of 1899 was fitted to subserve a twofold purpose, namely, the decision of political
and of judicial questions. As the present Court is preeminently destined, as indi
cated by its name and its nature, to decide judicial questions and to act as a Court
of Arbitral Justice, it seemed necessary to require that its judges should possess
the qualifications for judges in their respective countries; otherwise they might
not bring to the Court that knowledge of their various judicial systems so essential
to the successful operation of an international tribunal. In the next place, it
was hoped that the judges and deputy judges for the new Court should possess
the qualifications for appointment to the highest courts of their respective nations.
The fundamental purpose of the authors of the project was clearly and
succinctly expressed by Mr. KRIEGE in the following language: 1
1 See vol. ii, First Commission, first subcommission, committee of examination B, sixth
meeting.
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There are certain States in which eligibility to the various judicial offices
is governed by requirements of various kinds and degrees. I f we should not
require that an international judge possess all of the judicial qualifications
required of the justices of the supreme court of his own country, if we should
confine ourselves to prescribing that the judges fulfil the conditions required
for appointment to a judicial office, it would, theoretically, be possible to
send to the Court persons who do not possess the competence without which
its important duties cannot be performed. In some countries, for instance,
persons who have not even read law may be appointed to the office of justice
of the peace. It is obvious that such a magistrate should not sit on an inter
national bench.
But foreseeing the possibility that the greatest authorities upon the subject
of international law might not have fulfilled judicial posts in their respective
countries, or indeed might not in some cases possess the requirements for admis
sion to the supreme court in their respective countries, the authors of the project
provided that" jurists of recognized competence in matters of international law"
should be eligible. The purpose was to open the Court to all who possess the
qualifications, accentuating, as far as possible, judicial experience. The authors
of the project could not overlook the fact that the most competent authorities
in international matters are often to be found in our universities and schools of
learning.
The purpose, as thus clearly outlined in the first paragrah, is to obtain a body
of jurists trained in the municipal law of the various countries, and familiar,
practically as well as theoretically, with the details and intricacies of international
law as it has slowly developed during centuries of conflict and assumed a definite
and systematic shape. It is universally admitted that no method of selection, and
no qualifications, however rigid, will infallibly produce the jurist. In the last
resort the man is superior to any qualifications, and the excellence of the Court
must depend upon the character and personality of the judges selected rather
than upon academic and artificial distinctions.
The second paragraph of Article 2 deals with the selection of persons who
possess the qualifications of judges, and in this connection the committee took
occasion to express fully and in detail the relation that should exist between the
Permanent Court of Arbitration and the new Court.
{360] His Excellency :Mr. BARBOSA declared that the expression that the judges
should be chosen, as far as possible, from the members of the Permanent
Court failed to establish any really obligatory rule to do so, and that rather
than seem to create a legal obligation where none existed, it would be better to
say that the signatory Powers might choose the judges and deputy judges from
the members of the Permanent Court.
It might well happen, however, that none of the judges of the present Court
could accept a permanent appointment, either because they were otherwise engaged
at home or because they might be unwilling to pledge themselves to remain per
manently or frequently at The Hague. His Excellency Mr. ASSER thought the
objection might be met by permitting each State to appoint an additional judge,
making the number of judges appointed by each State for the actual Court five
instead of four, to which his Excellency Mr. CHOATE replied that the addition of
an extra judge would increase a list already large. His Excellency Baron
MARSCHALL VON BIEBERSTEIN felt that the choice among the members of the
Court of 1899 should be the rule, whereas the president of the committee pre~
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ferred that the judges of the riew Court should be chosen by and from the
members of the Court of 1899. He subsequently proposed that the rule of
appointment suggested by Baron MARSCHALL be adopted in principle, and that in'
default of suitable members in the Permanent Court the signatory Powers
might then be free to look beyond the members of the present Court.
Baron MARSCHALL suggested that, on the whole, the method announced in
the second article should be retained, and the matter was referred to the drafting
committee to consider and report a final text. The committee, after mature'
reflection, preferred the original text, and as such it was ultimately adopted.
In this way your committee indicated very clearly its desire that the signatory
Powers should appoint the judges and deputy judges from the members of the
present Court as far as circumstances would permit. Of these circumstances
the signatory PO\vers, as sovereign States, would be, naturally and exclusively
the jUdges. 'While, therefore, the proposed Court would be independent, as
indicated in the first article, it would nevertheless derive in large measure its:
strength, substance, and influence from the institution of 1899. In the plenary
session of the First Commission, on Thursday, October to, the wording of the
paragraph was slightly modified upon the motion of his Excellency Mr. HAM
MARSKJOLD, first delegate of Sweden, so as to bring it into greater harmony with
the provisional character of the text, which presupposes for its application ao
agreement of the nations. The word" choice" was substituted for" nomination,'·
and the phrase" signatory Powers" was omitted. In this form the article is more
accurate, although its meaning remains unchanged.
The last part in Article 2 is purely formal in its nature. It neither gave rise
to discussion in the committee nor does it need explanation in the report, for it
provides merely that the judges shall be nominated within the six months follow
ing the ratification of the present Convention.
ARTICLE 3
The judges and deputy judges are appointed for a period of twelve years, counting
from the date on which the appointment is notified to the Administrative Council created by
the Convention of July 29, 1899. Their appointments can be renewed.
Should a judge or deputy judge die or retire, the vacancy is filled in the manner in'
which his appointment was made. In this case, the appointment is made for a fresh period.
of twelve years.

Article 3 commended itself generally to the committee of examination, for
both in the first and the second reading of the project it was adopted without
comment or observation.
[361] It stipulates that the judges of the Court are nominated for a certain term
and that they are reeligible. The fundamental idea underlying this provi
sion was to secure regularity and continuity of judicial decision, for it was
thought advisable, indeed essential, that the international community should have
the benefit of the experience acquired by a judge upon the bench. The provision
of the reappointment of the judges aimed to establish another guaranty in this
respect as well as to assure the permanence of the Court itself. .
In the next place it is necessary that the appointment of the judge be notified
in some way to an international body, and it was thought advisable to notify each
individual appointment to the Administrative Council instituted by the Convention
of July 29, 1899. The Administrative Council was designated for this purpose
because it is composed of the diplomatic repre,sentatives of the signatory Powers.
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and it was felt that the appointment of the judge, in itself a high international
act, should be communicated to the representatives of the nations rather than to
the International Bureau, which possesses clerical rather than diplomatic standing.
The second paragraph of Article 3 deals with the filling of a vacancy,
whether caused by the death or resignation of a judge. It will not escape your
notice that this provision is borrowed from Articles 23 and 35 of the Convention
of 1899. It has nothing to do with the causes of the vacancy, which may lead
to much controversy and give rise to differences of opinion. It simply provides
that the vacancy, however created, should be treated as an original vacancy, and
that the judges should be appointed in the manner provided for in the first
paragraph. It necessarily follows, therefore, that the appointment to fill a
vacancy should be for the full term of twelve years.
The question arose frequently in committee, and was carefully examined,
whether a provision should not be inserted in the project guaranteeing the
immovability of the judges. The committee of examination gave the matter their
earnest consideration, and came to the conclusion that it was unwise to give fuller
expression to the doctrine of immovability or to attempt to define in advance the
causes which might lead to the removal of judges. It was suggested that the
legislative dispositions of the signatory Powers might be taken as guide, but as
these are so various it seemed impossible to reconcile them and state the result
in a single article.
The authors of the project considered that fixing the mandate of the judge
at a period of twelve years was in itself a sufficient guarantee against arbitrary
revocation, and that the exercise of the right of recall or dismission should be left
to the good sense as well as the good fliith of the various Governments. The
nomination for the period of twelve years and the provision for a new appoint
ment in vacancies arising from death or resignation of the judge in reality estab
lish the principle of immovability.
Should the Government recall its judge and appoint another in his stead,
the appointment would nevertheless be valid, because upon taking oath as judge
he is entitled to participate in the decision of the cases, and the judgment in which
he takes part would likewise be valid and binding.
Although the matter seems free from doubt, nevertheless, upon the sug
gestion of the president, the conclusion of the authors of the project upon the
validity of a judgment rendered in such circumstances is specifically stated in
the report, lest future interpretation or controversy might question the jurispru
dence which the Court is called upon to develop.
It was proposed to include in the general term of .. unworthiness" all
grounds of dismissal, but the difficulty then presented itself as to who should be
the judges of the question.
No positive provision is therefore inserted in the project on this subject, and
the case is left to be decided when and as it arises.
{362] In choosing the relatively long term of twelve years the authors of the
project had in mind not merely to secure the tenure of the judge and
the desire to give the signatory Powers the benefit of the experience obtained by
the exercise of the judicial functions, but also to safeguard, as far as possible,
the fu?damental and controlling principle of impartiality; for association in the
analysIs and development of international law and cooperation in judicial decision
would develop inevitably an esprit de corps, which would necessarily influence
each judge in the performance of hi~ duties. Acting under judicial responsibility,
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ind~v~dual opinion, indeed prejudice, would lose something of its rigidity, and the
decIslOn of the Court would offer the highest guarantees for international
impartiality.
ARTICLE

4

The judges of the Court of Arbitral Justice are equal and rank according to the date
on which their appointment was notified (Article 3, paragraph 1). The judge who is senior
in point of age takes precedence when the date of notification is the same.
The deputy judges are assimilated, in the exercise of their functions, with the judges.
They rank, however, below the latter.

The provisions of Article 4 are largely formal in their nature and self
explanatory. It, however, seemed advisable to the authors of the project to state
the provisions in clear terms, so that as little as possible be left to conjecture.
The judges of the Court are and must necessarily be equal. As they all can
not occupy one place at the same time, it seemed advisable to prevent the
possibility of a dispute as to rank or position. Anyone familiar with the history
of diplomacy will recall the difficulty that grave and dignified diplomats have
had in finding their appropriate places at international conferences.
It seemed proper that the rank of the individual judge should be determined
by the date of his appointment, as provided in Article 3, paragraph 1. But it
might well happen that two judges were appointed on the same date and entered
upon the performance of their duties simultaneously. To' obviate disagreement
or conflict, however trifling, the authors of the project provided that precedence
should in that case yield to age. This provision is of importance in case the
president and vice president do not take part in the determination of a case before
the Court (Article 26, paragraph 1).
The second paragraph of the article assimilates the deputy to the titular
judges in the performance of judicial functions, but indicates in clear and express
terms that the deputies take rank after the titular judges, although among them
selves the provisions of the first paragraph would apply.
The second paragraph of the fourth article, which has been borrowed from
the Prize Court Convention, was added to bring the Prize Court and the Court
of Arbitral Justice into harmony.
ARTICLE

5

The judges enjoy diplomatic privileges and immunities in the exercise of their func
tions, outside their own country.
Before taking their seat, the judges and deputy judges must, before the Administrative
Council, swear or make a solemn affirmation to exercise their functions impartially and
conscientiously.

This article is composed of two paragraphs, each dealing with a separate yet
not dissimilar subject. The provisions that the judges shall, in the per
[363] formance of their duties, enjoy the privileges and immunities of diplomatic
agents is too familiar to need comment, and is taken without modification
fr0111 the Convention of 1899 (Article 24).
It cannot be denied, however, that the wording of the latter text is rather
general and indefinite, because the privilege and inimunity referred to may
concern only the privileges and immunities at The Hague, or it may relate to
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diplomatic immunity in third countries. This ambiguity ,vas pointed out by
Professor LAM MASCH, in very apt language. 1
He remarked that it would be advantageous to define more clearly the
words" outside of their countries," because it is possible that a State may choose
as judge a citizen or subject of another State, in which case it would be necessary
to stipulate in Article 5 that" their countries" means" the countries of origin."
Mr. KRIEGE felt that a mention of the observation of Mr. LAZIBIASCH in
the report would be sufficient, and that it was inadvisable to modify the text of
1899, which has been generally approved and accepted.
The second paragraph of Article 5 relates to the oath or affirmation which
the judge or deputy is to take before entering upon the performance of his
official duties.
The history of courts of justice shows that the matter of oath and the
supposed religious sanction attaching to it has, at times, created great difficulty
in one and the same country. It will not escape reflection that men of the highest
character and professional attainment have refused to take an oath, but have
expressed their willingness to make a solemn affirmation. Controversy and
discussion have resulted in authorizing a person, entering upon official duty, to
pledge his conscience to faithful performance in the manner binding upon him
personally and individually, and affirmation is assimilated to oath. In countries
of diverse nationalities and in which different religious systems prevail it would
seem inexpedient to attempt to provide an oath binding upon all. It was sug
gested that the oaths required of the judicial officers in their respective countries
might be the test, but as these differ there would be a lack of uniformity. It was
therefore finally proposed by the authors of the project that the judge should take
an oath or solemn affirmation to exercise judicial functions incumbent upon him
impartially and conscientiously, and that for purely formal reasons this oath
should be taken before the diplomatic representation, namely, the Administrative
Council at The Hague. In this manner the oath or affirmation would be a
matter of international record.
ARTICLE

6

The Court annually nominates three judges to form a special delegation and three more
to replace them should the necessity arise. They may be reelected. They are balloted for.
The persons who secure the largest number of votes are considered elected. The delegation
itself elects its president, who, in default of a majority, is appointed by lot.
A member of the delegation cannot exercise his duties when the Power which appointed
him or of which he is a ressortissant is one of the parties.
The members of the delegation are to conclude all matters submitted to them, even if
the period ~or which they have been appointed judges has expired.

in the original text of the project the present article appeared as follows:

[364]

6
The High Court shall annually nominate three judges, who shall form a
special committee during the year, and three more to replace them should
the necessity arise.
A member of the committee cannot exercise his functions when the
Power which appointed him is one of the parties.
ARTICLE

1 See vol. ii, First Commission, first
subcommission, committee of examination B,
sixth meeting.
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The members of the committee shall conclude all matters submitted to
theI?' even if the period for which they have been appointed judges has
expIred.
It will be seen that the article has undergone considerable modification in
subsequent amendments, due to criticism and suggestion within the committee.
These modifications are of two kinds, the first affecting the form, the second the
substance.
His Excellency Mr. MARTENS objected to the use of the words" special com
mittee " as inconsistent with the nature and purpose of a court of justice.
Desiring to overcome this objection because the functions would be the same
whatever the name ultimately chosen might be, the committee of examination
proposed .. commission," in order to bring the Prize Court and the proposed
Court into exact harmony. Mr. MARTENS objected that" special commission"
was as unsatisfactory as .. special committee," and proposed" special tribunaL"
This expression was, however, objectionable, because the use of the word
.. tribunal" might lead to misunderstanding, as the word was used in a different
sense in the Convention of 1899. Another and more fundamental objection to
the use of the word c. tribunal" seemed to exist in the fact that its presence might
suggest that the small committee was in itself a separate and distinct court charged
with the performance of certain duties and functions. As the purpose of the
authors of the project was to create a single court for the decision of interna
tional difficulties of a judicial nature, it seemed inadmissible to use an expression
which might by implication suggest the creation at one and the same time of two
institutions. As the small body proceeded from the larger body and derived
all of its power from the larger, it was finally suggested that the expression
.. delegation" would indicate the source and forestall all interpretation. The
expression" special delegation" was therefore used in the first instance, but in
the subsequent articles the small body is referred to as .. delegation" without the
adjunction of the word" special."
In the next place, the wording was criticized as faulty because, \vhile pro
viding that three members should be designated, the method of their selection was
left undetermined. For that reason the committee of examination provided in
the amended text that the three members, and the deputies to replace them in case
of their inability to act, should be elected by ballot by the Court, and that those
should be considered elected who received the greatest number of votes.
His Excellency Mr. MARTENS proposed that the three members and their
deputies composing the delegation should be capable of reelection. The right
of the Court to designate the members necessarily presupposes this possibility,
but the committee of examination followed the suggestion of Mr. MARTENS by
stating it expressis verbis.
. The original text of Article 6 made no reference to the president of the
delegation, it being supposed that the rules of Court would prescribe the neces
sary regulations. However, it was subsequently decided that the article shoul~ be
complete in itself and not leave a matter of such importance to future regulatIOn.
The delegation, therefore, was given power to elect its president by majority,
and failing a majority, to select him by lot.
The emendations of paragraphs 2 and 3 of the article under consideration
went to their substance. The authors of the project meant to exclude from
{365] the delegation subjects or citizens of the party in litigation, believing that
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their presence in such a small body might tend to destroy the judicial character
of the delegation by assimilating them too closely to arbiters.
Mr. LAMMASCH suggested that a nation entitled to appoint a judge of the
Court of Arbitral Justice might select a subject or citizen of another country,
and that, during his tenure of office and presence in the delegation, the country
of his origin might appear as plaintiff or defendant before the delegation. In
order to ensure the largest measure of impartiality he proposed to insert after the
words" the country which appointed him" the clause" or of which he is a ressor
fissallt." The proposition was immediately accepted and appears in the final text.
The third paragraph of Article 6 permits the delegation, as composed at the
time of the submission of a case, to sit until the case has been disposed of, even
though the year of their appointment shall have expired. It is admitted that
this provision can be questioned in theory, as was pointed out by the president
of the committee, because it might happen that two delegations would be sitting,
at least for a while, at one and the same time. But the authors of the project
took council of practice and fortified themselves by the maxim interest reipublicae
lit sit finis litium. The submission of a partially decided case to new judges
might prolong a decision indefinitely, and theory may well yield to practice to
subserve the interest of justice.
Another reason for the extension in question arises from the fact that the
matters submitted to the delegation are of a nature to be rapidly decided, and that
the theoretical difficulty is likely to be the exception instead of the rule.
His Excellency Mr. ASSER felt that the period of a year was too short, and
that the difficulty would be overcome by lengthening the term. The authors of
the project opposed this suggestion, and their views were set forth by Mr. KRIEGE
as follows: 1
The judges will hold in the special commission a very peculiar position
and their functions wiII be of a very delicate nature. The Court must there
fore be given opportunity to form an estimate of their respective industry
and fitness, and the facility of replacing them within a comparatively short
period. If any member stands the test, the Court may, by reelecting him,
avail itself of his experience. . . .
The authors of the project thought it advisable to enable eminent and
busy men to serve on the commission without relinquishing their high posi
tions at home, which would undoubtedly be the case if they had to occupy
their seats for more than one year.
The purpose of the provision in question was to present a ready means of
settling a difficulty by providing a small body of judges to which it could be
presented and decided. The proceeding is therefore in the nature of a summary
proceeding and, the designation being for a year, would permit a small delegation
of trained judges on permanent session during the course of the year to receive
and decide any cases presented. At the same time the limitations of their mandate
would prevent them from constituting themselves in permanence and creating
within the Court an institution which might compete with it.
The reason advanced by Mr. KRIEGE that jurists of recognized ability might
be willing to serve on the committee for a year, whereas it might be impossible
for them to serve on it for a longer time, seemed a sufficient reason why the
1

See vol. ii, First Commission, first subcommission, committee B, sixth meeting.
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mandate should not be extended beyond a year. The possibility of
[366] reelection would in itself seem to meet the objection of his Excellency Mr.
ASSER.
ARTICLE

7

A judge may not exercise his judicial functions in any case in which he has, in any
way whatever, taken part in the decision of a national tribunal, of a tribunal of arbitration,
or of a commission of inquiry, or has figured in the suit as counsel or advocate for one of
the parties.
A judge cannot act as agent or advocate before the Court of Arbitral Justice, the
Permanent Court of Arbitration, before a special tribunal of arbitration or a commission of
inquiry, nor act for one of the parties in any capacity whatsoever so long as his appoint
ment lasts.

The project in all its parts looks to the impartial administration of justice,
for partiality is as unpardonable and objectionable in an international as in a
municipal court, and the authors of the project devoted themselves with single
ness of purpose to secure and safeguard that impartiality, without which an
international court would be without business as it would be without respect.
To secure this impartiality and to prevent even the breath of suspicion, the
judge of the Court of Arbitral Justice is forbidden to take part in the decision
of the case, if he has officiated as a judge in its former disposition. If the case
was originally decided in a national tribunal of which the international judge was
at that time a member, or if he sat as arbitrator in a tribunal of arbitration, or if
he was a member of a commission of inquiry which found the facts, or, finally,
if he had been previously employed as counsel or advocate of one of the parties
in the decision of the case which is submitted to the determination of the Court
of Arbitral Justice, it seems indispensable in the interest of justice that such a
judge, considering his judicial antecedents, should not be permitted to take part
in the decision of the case in the Court of Arbitral Justice. Human nature is
prone to justify itself, and experience shows that judges are not \vholly free from
the frailties of mankind. It is not intimated that a judge in the performance of
his official duties would be influenced by his previous conduct and decision, but
the fear that he might be influenced is sufficient in itself to disqualify him from
taking part in the decision -of the case. It may be that a judge so placed would
strain a point not to be influenced, and, if so, such conduct would be detrimental
to the interests of the parties. It therefore seems advisable to remove him from
all possibility of criticism, and by so doing perform a service to him as well as
create confidence in the Court.
Respect for the position and situation of the judge requires that he shall not
appear during the tenure of his office as agent or advocate before the Court of
Arbitral Justice. As there is established an intimate relation between the new
Court and the Permanent Court of Arbitration, it was likewise thought advisable
to prevent his appearance in any capacity before this august tribunal. The
objection to his officiating as advocate or agent before a special tribunal of arbi
tration is not perhaps so cogent, nor is his exclusion from a commission of
inquiry justified by the same imperious necessity; but the duties of agent and
advocate are so incompatible with the calm and poise of a judge that it seems
advisable, in the interests alike of judge and Court, to prevent him from uniting
in his person th~se differences and at times incompatible qualities.
The foregoing prohibitions would seem adequately to cover the subject, but
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in order to prevent indirectly the performance of duties incompatible with
[367] judicial impartiality, the authors of the project forbade the judge " to act
for a litigant, in any capacity whatsoever, during his tenure of office."
This latter clause would prevent him from giving advice and counsel to
parties litigant, even though he did not appear as agent or advocate. It seems,
therefore, that the judge is to devote himself to his judicial duties with singleness
of purpose during his entire term, and the possibility of his being interested, either
directly or indirectly, in any capacity other than that of judge is excluded by
the express wording of the article.
It should be added that the provisions of the article in its present form were
adopted by the committee without observation.
The original text of the first paragraph of the foregoing article was as
follows:
In no case, unless with the express consent of the parties in dispute, can
a judge participate in the examination or discussion of a case pending before
the International High Court of Justice when the Power which has appointed
him is one of the parties.
The presence or absence of subjects or citizens upon the Court, when their
country of origin is a party to the proceeding before it, gave rise within and
without the committee to grave discussion and reflection. It is familiar doctrine
that a man should not be judge and advocate in his own cause, and this provision
obtains in all systems of national jurisprudence. The purpose of the American
delegation in proposing the establishment of the new Court, composed of judges,
was to secure not approximate but that absolute justice which obtains in a highly
organized and well-regulated court of justice. It did not mean to question the
impartiality of nationals. It meant to remove from them any suspicion of par
tiality which might arise if they passed jUdgment upon a case in which their own
country or the country appointing them was involved or interested. The
American delegation therefore wished to exclude from the proposed Court an
American judge, supposing he was a member of the Court at the time when an
American case was submitted, and to leave the decision of the Court solely to
the foreign jUdges.
In this view the British delegation concurred.
,
The German delegation, however, felt that the presence of a national upon the
Court at such a time would be a guaranty that the national view would be care
fully presented to the judges in chamber, and that the assistance of such a one in
drawing up the final judgment would be an advantage both from his familiarity
with national jurisprudence and from his desire to prevent the formulation of
the judgment in such a way as might seem to reflect, unwittingly or improperly,
upon the nation of which he is the appointee.
These arguments are of themselves convincing, unless their realization should
affect the question of impartiality. In a small court the presence of a national
might cast a suspicion of partiality, as is the case with small tribunals of arbitra
tion, where the struggle of each party is supposed to be to win over the umpire.
In a large court, however, the difficulty of convincing a majority would be so
great that the suspicion of partiality could not easily arise. The proposition, there
fore, of the German delegation, that nationals should sit in cases in which their
respective countries were involved, was accepted by the American and British
delegations.
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A strong and convincing argument for the German amendment lies in
1368] the fact that the Court sought to be created is an International Court, and
that its jurisdiction depends upon general or special agreements of arbi
tration. The essence of arbitration comists in the free choice of judges. It
would seem unwise to exclude nationals unle~s the reasons for their exclusion
was overwhelming. The resort to arbitration should not be discredited, and the
desire of its friends should be to cure the defects rather than to kill the system.
As, therefore, the presence of nationals in a large court is unlikely to impair its
usefulness, and possesses, on the contrary, the advantages mentioned in the
German amendment, the amendment was unanimously adopted by the committee
of examination.
The amendment proposed and accepted has the advantage not merely of
meeting a general desire but of carrying out a suggestion made by the Russian
Government in 1899, for the constitution of a tribunal of arbitration, of which
the third section is as follows:
If one or more Powers among those in litigation are not represented upon
the arbitral tribunal . . . each of the two parties in litigation shall have
the right to be represented thereon by a person of its own choice acting
as judge and having the same rights as the other members of the tribunal.

The presence of nationals within the Court is important from another point
of view, namely, because its decision is not limited in its effect to the nations
in controversy. It affects international law as a whole, and the nations should
not be disqualified, merely because their respective countries are parties litigant,
from contributing to and influencing the development of international law.
ARTICLE 8
Every three years the Court elects its president and vice president by an absolute
majority of the votes cast. After two ballots, the election is made by a bare majority, and,
in case the votes are even, by lot.

The provisions of this article, short and simple as it is, are yet of funda
mental importance, for it means that the Court is to choose its own officers by
ballot without dictation. The president is not to be imposed upon the Court,
neither is he to be selected by an alphabetical arrangement nor by lot. The
Court itself is to determine the qualities it prefers in a president, and elect as
presiding officer the one who posseses those qualities.
The vice president is likewise selected by the Court, and as he is to preside
in the absence of the president, it is to be supposed that he will possess the qualifi
cations in as eminent a degree as the president himself.
As the selection of these officers is of vital importance, the article provides
that the election shall result from an absolute majority of the members of the
Court on the second ballot.
Should no candidate receive this absolute majority, plurality will suffice to
elect; and if opposing candidates should receive an equal number of votes, lot will
decide between them. It is unlikely that all these methods of election and
selection will be resorted to, but it seemed advisable to specify them in the article
for the sake of completeness. A difficulty inevitably exists in the case of a tied
vote, which can be easily met by drawing lots, even though there are oth~r
methods. For example, the senior judge in date of service, as evidenced by 111s
oath of office, might be declared elected. 'What shall be done, however, if the
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two candidates in question took oath on the same day? In such a case the age
of the respective candidates might be considered, as wisdom and experience
are supposed to come with age. The committee seemed to prefer this
[369] mode of selection, and the last paragraph of the article was directed to
be modified in this sense. The committee of examination, however, did
not find the reasoning convincing, and on second reading the article was adopted
as stated above.
It will be noted that the president and vice president are selected for a
period of three years. This period is in its nature arbitrary. It was felt that
the Court should have the benefit of the experience obtained by the presiding
officers in the performance of their judicial duties, and that this experience
might be lost if an election took place every year. If a presiding officer prove
himself competent and equal to his duties, he can be reelected. Should he
fail to meet the expectations of the Court, another may be selected in his place.
To the authors of the project less than three years seemed too short. More
than three years might prove an embarrassment in the highly improbable event
that the presiding officer failed to command the confidence of his colleagues.
ARTICLE

9

The judges of the Court of Arbitral J ustiee receive an annual salary of 6,000 Nether
land florins. This salary is paid at the end of each half year, reckoned from the date on
which the Court meets for the first time.
In the exercise of their duties during the sessions or in the special cases covered by
the present Convention, they receive the sum of 100 florins per diem. They are further
entitled to receive a traveling allowance fixed in accordance with regulations existing in
their own country. The provisions of the present paragraph are applicable also to a deputy
judge when acting for a judge.
These emoluments are included in the general expenses of the Court dealt with in
Article 31, and are paid through the International Bureau created by the Convention of
July 29, 1899.

In the original text the salaries of the judges, as well as the additional
compensation to be received by them for the performance of their professional
duties at The Hague, were omitted. In other respects the final wording differs
only in matters of style from the original form.
Let us consider each paragraph in turn.
It was felt advisable that the judges of the Court of Arbitral Justice should
receive an annual salary of 6,000 Dutch florins, for the reason that, as judges,
they may be called at any time to officiate at The Hague, and that some specific
allowance should be made for the services that they stand ready to render. The
allowance is admittedly out of proportion to the services it is expected they will
perform, but if a modest compensation is open to difficulty and criticism, the
committee felt that a larger amount would be open to greater and more serious
obj ections.
I f the honorarium be the attraction, rather than the dignity and the nature
of the employment, it is possible that politics rather than fitness might enter
into the selection. An advocate with a large practice could not be expected to
absent himself for long periods; but a judge of fine qualities, rather than a
successful advocate, is required for the Court of Arbitral Justice. As jurists
rather than practitioners are to be selected, it will not appear that this compensa
tion, modest as it is, is to be despised. If it be borne in mind that the judge does
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not, at least at present, need to reside permanently at The Hague, and may
therefore follow his profession or calling in his own country, it will be seen
that the compensation, small as it may seem, is not the sole source of his
(370] income; it is additional to it, and therefore is not so insignificant as it
would appear at first sight.
The honorarium is, according to this article, to be paid semi-annually, to
date from the first meeting of the Court.
There is a further provision that the judges in active service shall receive
an additional sum to cover expenses during the official residence at The Hague.
This allowance, while not generous, seems adequate, and it was felt by the
committee that 100 florins a day would cover the ordinary expenses to which
a judge would be subjected.
.
But as the judges are to be taken from all parts of the world, it is obviously
unjust that they should pay their traveling expenses to and from the Court.
Were this so, in many cases the position of judge might become a burden, and
would entail not merely sacrifice of professional employment, but the additional
outlay for necessary and incidental traveling expenses. The committee deemed
it inadvisible to fix any rate of mileage. The provisions of each country in
the matter of traveling allowances seemed, on the whole, the fairest standard.
While these dispositions relate principally to titular judges of the Court, the
deputies, while acting as judges, are clearly entitled to equality of treatment.
But there is this difference, that the titular judges receive a fixed salary while
the deputies only receive traveling expenses and the daily allowance of 100 florins
while engaged in the trial of cases.
In the original text the various sums mentioned were to be borne by the
signatory Powers, according to the proportion established for the Bureau of
the Universal Postal Union, whereas in the final form the general expenses of
the Court are to be paid by the International Bureau, according to the subsequent
agreement of the signatory Powers.
ARTICLE

10

The judges may not accept from their own Government or from that of any other
Power any remuneration for services connected with their duties in their capacity of
members of the Court.

The purpose of this article, like that of so many others in this project, is
to safeguard in the largest possible manner the impartiality of the judges, and
to protect them, directly and indirectly, from the slightest charge or suspicion
which would reflect upon their honor or freedom and therefore upon their im
partiality.
Article 9 provided that the judge should receive compensation at the hands
of the signatory Powers. Article 10 provides that he shall receive a salary for
the performance of judicial duties solely from the Powers, and that neither
directly nor indirectly shall he receive compensation from the home Government
for the performance of his judicial duties. If he be a magistrate, if he be an
officer of the State or a professor in a university under State control, he is in a
certain sense supported by the State, but the salary received is of quite a different
origin and is distinct from that received by him as judge of the Court of Arbitral
Justice. In the same manner it is provided that the judge shall not receive com
pensation from any other Power, whether it be in the form of payment or in
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the more insidious form of gift; for either methqd would necessarily carry
with it the idea of reward for past services, which idea is inconsistent with equal,
exact, and impartial justice.
The provisions of this article apply not merely to services rendered in the
Court, but to any services in any other judicial capacity in accordance with the
provisions of the project, such as membership in the delegation, membership in
a commission of inquiry, etc.
[371 ]
ARTICLE 11
The seat of the Court of Arbitral Justice is at Tne Hague, and cannot be transferred,
unless absolutely obliged by circumstances, elsewhere.
The delegation (Article 6) may choose, with the assent of the parties concerned,
another site for its meetings, if special circumstances render such a step necessary.

This article looks to the physical permanence, as it were, of the Court. It is
not enough that the judges be selected and definitely known; the Court itself
must meet at a certain time and in an ascertained place. That place, by general
agreement, is The Hague. The reasonableness of this provision was such as to
secure its unanimous acceptance without discussion.
As the purpose of the delegation is different from that of the Court, it
seems to follow that the provisions concerning it might differ. Such is the case,
for it is provided that the delegation may, with the assent of the parties litigant
before it, choose another place for its meetings if special circumstances require
it. The reason for this is that the delegation is meant to be a small, specially
composed body, formed out of the general court and representing it in small
matters. Its membership is purposely small, so that the business before it may
be rapidly transacted.
It is likewise purposely small, so that it may be enlarged to meet the require
ments of a particular case; and Article 20 permits either party litigant to
designate a judge of the general Court to sit with the delegation. If the dele
gation, as it seems probable or at least possible, acts as a commission of inquiry,
then each party in controversy has the right to add a member chosen within or
without the Court. If it be used for a trifling dispute, and if its presence in a
place other than The Hague seems advantageous to the litigants, then its place of
meeting may be changed upon request and agreement of the parties. If it sits as a
commission of inquiry, that is to say, for the finding of the fact rather than the
discovery or application of a principle of law, freedom is left it to meet, upon
request of the parties, where the facts in dispute and the evidence to support them
may be most readily ascertained or procured.
In considering the question of the use of the delegation for purposes of
commissions of inquiry, his Excellency Mr. EYSCHEN asked if the delegation
The question
were required to act, upon request, as a commission of inquiry.
involved is of fundamental importance and was considered by the committee in
its larger aspect, namely, whether or not the judges of the Court are obliged
to exercise judicial functions as commissioners of inquiry, or in any other
capacity for which they may be requested. The obligation to serve seems to
rise from the very nature of the case, for the judge is appointed, takes the oath,
and receives the compensation allowed by Article 9, on condition that he' fulfil
the duties of his high office. It would seem that the obligation of the judge to
exercise his judicial functions in accordance with the terms of his mandate is
so formal and so manifest as to make ·it useless to stipulate it expressly.
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It is indeed true that the judges of the Permanent Court o{ Arbitration are
not obliged to serve, but the judges of the new Court of Arbitral Justice are
salaried officials. His Excellency Mr. MARTENS considered the matter of very
grave importance,! as it seems to imply the right of the judges to refuse to per
form their judicial duties. He recalled the fact that the Powers quite frequently,
for one reason or another, met refusals from members of the Permanent
[372] Court whom they had approached. No one is compelled to accept appoint
ment to the Court, but from the moment that the position is accepted the
obligation must be discharged; its duties may not be evaded by anyone. His
Excellency Mr. MARTENS further pointed out the necessity of making, by posi
tiv(' stipulation, the members of the Court independent of their Governments.
Without such precaution a State could easily, on political grounds, reprove a
judge, over whom it has jurisdiction, for accepting the office of judge in such
or such a case.
The president of the committee answered that it was clear that the judges of
the new Court were to be salaried officers of the international judiciary; that
unless lawfully challenged they will be bound to sit in judgment; that the neces
sity for a new text is not apparent; that it would be sufficient to define in the
report the character of the functions and the obligations therein involved, and to
mention in the minutes the remarks made and the agreement reached in the
committee in that· respect.
The committee was satisfied with the explanation given, and it does not seem
advisable to state in positive or express terms a duty incumbent upon a judge
by the very nature of his appointment and acceptance of office.
ARTICLE

12

The Administrative Council fulfils with regard to the Court of Arbitral Justice the
same functions as to the Permanent Court of Arbitration.

The provisions of this article seem to require neither comment nor explana
tion, for it is a further indication of the necessary and close relation between the
proposed Court and the Permanent Court of Arbitration.
ARTICLE

13

The International Bureau acts as registry to the Court of Arbitral Justice and must
place its offices and staff at the disposal of the Court. It has charge of the archives and
carries out the administrative work.
The secretary general of the Bureau discharges the functions of registrar.
The necessary secretaries to assist the registrar, translators and shorthand writers are
appointed and sworn in by the Court.

The original text is as follows:

2

The International Bureau of the Permanent Court of Arbitration acts as
registry to the International High Court of Justice. It has charge of the
archives and carries out the administrative work.
It will be seen that its scope is somewhat enlarged and completed in the final
wording. In either form the article is another example of the close and necessary
1 See vol. ii, First Commission, first subcommission, committee of examination B,
fourth meeting.
S See vol. ii, First Commission, annex 80, Article 13.
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connection between the two Courts. For just as the Administrative Council
is common to both Courts, the International Bureau is likewise at the service of
both. It is the clerk's office for the proposed Court, and places at its disposition
its quarters and staff. It has the custody of the archives and the supervision of
administrative duties. In addition, the secretary general of the International
Bureau acts as clerk of the proposed Court.
The third paragraph is new and is based upon the discussion and the revised
provisions for the commissions of inquiry and the International Prize Court.
The experience of the last few years has shown the necessity of translators and
the difficulty of securing them. In the same way, the presence of sten
[373] ographers is essential to the prompt administration of business. It was
thought advisable to provide in express terms that these functionaries
should be designated by the Court and that they should take oath of office or
s.olemn affirmation before the Court for the faithful performance of their duties.
By these provisions, trifling as they may seem, it is hoped that the delay and
difficulty experienced in the past will be obviated.
ARTICLE 14
The Court meets in session once a year. The session opens the third Wednesday in
June and lasts until all the business on the agenda has been transacted.
The Court does not meet in session if the delegation considers that such meeting is
unnecessary. However, when a Power is party in a case actually pending before the Court,
the pleadings in which are closed, or about to be closed, it may insist that the session
should be held.
When necessary, the delegation may summon the Court in extraordinary session.

The phraseology of this article has undergone, at the hands of the committee,
considerable modification and very great improvement. In its original form 1
it was as follows:
The High Court shall meet in session once and, if necessary, twice a year.
The sessions shall open the third 'Wednesday in July and the third Wednes
day in January, and shall last until all the business on the agenda has been
transacted.
The sessions shall not take place if the special committee decides that
business does not require it.
The provisions of this article are important, for they affect in a large
measure the permanency as well as the impartiality of the Court, that is to say,
the two fundamental and. controlling ideas of the authors of the project.
In proposing that the Court be established in permanence, the American
delegation had in mind the necessary corollary, that the judges should themselves
reside at The Hague, ready at any time to undertake the important dues which
might be confided to them. It was objected that residence at The Hague would
practically denationalize the judge, an objection which failed to impress the
American delegation, whose great desire was to free judicial decision from
national bias .. It was further suggested that continued residence at The Hague
would detract from the dignity of the Court and be embarrassing to the judges
to be in permanence, if few or no cases should be presented in the first months
or years of its establishment. The reply to that was and is, as indicated by
their Excellencies Mr. CHOATE and Baron MARSCHALL VON BIERBERSTEIN, that
1

See vol. ii, First Commission, annex 80, Article 14.
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the foreign offices of the signatory Powers are burdened with the weight of in
ternational cases awaiting final disposition, and that if the Court were established
the signatory Powers would vie with each other in presenting cases to it. Indeed
the fear of Baron MARSCHALL was that the Court would be overworked at the
beginning of its career. Mr. CHOATE called attention to the fact that in the first
years of the existence of the Supreme Court of the United States there was
little or no litigation before it, that it frequently adjourned for lack of business,
and that it was only as the Court established itself in confidence that business
flocked to it. There was, therefore, no reason to prevent the Court of Arbitral
Justice from being in permanence, as the Supreme Court has been, ready to
receive the cases presented to it.
Another view may be mentioned, namely, that of his Excellency Mr. ASSER,
who believed that most matters would be presented to and decided by the delega
tion, so that it was a matter of comparative indifference how often the Court
met or how long it remained in session. This view failed to commend itself
to the authors of the project, whose intention was not to entrust a smaa committee
with the deCision of international conflicts of grave importance, but to
[374] reserve them for the enlightened and profound consideration of a court
adequately representing and versed in the various judicial system3 of the
world.
It was finally agreed that the Court should meet at least once a year, and that
it should remain in session until the cases properly presented and ripe for de
cision should be decided. The date of meeting, necessarily arbitrary, was set for
the month of June, and as nearly as possible to the opening of the Second Con
ference.
In order to prevent a session of the Court without cases for its consideration,
the second paragraph authorized the delegation to inform the judges that there
was no case awaiting their decision, and thus prevent the expenses incident to
the assembling of the Court. This provision, wise in itself, seemed open to
criticism because it placed the Court under the control of the delegation, instead
of placing the delegation under the control of the Court. This objection was
admirably stated by his Excellency Count TORNIELLI in the following lan
guage: 1
If the commission may decide that the business does not require the
convocation of the Court, it may well happen that certain cases will remain
in abeyance. This power of the commission seems arbitrary.
It was suggested that the Court might frame a rule for such a case, but the
committee hesitated to invest the Court with a power whose exercise might
eventually imperil the usefulness of the institution. The president [Mr.
BOURGEOIS] -proposed the following amendment: "The session shall not take
place if the commission decides that there is no business ready for sub
mission." The proposed restatement of the article was satisfactory to his Excel
lency Count TORi'<IELLI. The committee of examination, to which the matter was
referred, accepted the principle and strengthened it by making the calling of the
Court obligatory, if a signatory and litigating Power requested the convocation of
the Court. The wording as adopted was as follows:
1 See vo1. ii, First Commission, first subcommission, committee of examination B,
sixth meeting.
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However, when a Power is party in a case actually pending before the
Court, the pleadings in which are closed or about to be closed, it may insist
that the session should be held.
The amendment as proposed and accepted was not intended to deprive the
delegation of its rights to call the Court into session, but solely to remove from
the delegation the power to prevent the Court from assembling, if its convocation
be desired by a party to the controversy. In order to avoid all misinterpretation,
the final paragraph of the article confers in express terms this right upon the
delegation in the following language: .. \Vhen necessary, the delegation may
summon the Court in extraordinary session."
It is thus that Article 14 in its present form is a compromise based upon an
exchange of views within the committee. One view would have had the Court
permanently in session; another view would only have the Court summoned
when the delegation considered that the business was ripe for determination.
The compromise consisted in making the sessions of the Court depend upon the
expressed will of the parties litigant, with the happy result of avoiding extremes,
which, in matters of judgment and discretion, are doubly dangerous.
ARTICLE

15

A report of the doings of the Court shall be drawn up every year by the delegation.
This report shall be forwarded to the contracting Powers through the International Bureau.
It shall also be communicated to the judges and deputy judges of the Court.

[375] This article, which did not appear in the original project, was added at
the request of the committee. As originally drafted it provided that 1
The special commission shall submit to the Administrative Council an
annual report upon the labors of the Court. The said report shall be com
municated to all the judges and deputy judges of the Court.
The first sentence requires that an account of the proceedings (compte
rendu) of the Court shall be prepared annually by the delegation, setting forth
the work of the Court as well as that of the delegation.
But the compte rendu has an importance and interest far transcending its
communication to the Court. The judgments of the delegation will effect not
merely the immediate parties in controversy, but will be of profound interest to
the signatory Powers at large. Therefore it seemed indispensable that the
compte rendu should be transmitted to the signatory Powers by the Administra
tive Council.
His Excellency Mr. MARTENS felt that the original wording of the article,
namely, that a report be presented to the Administrative Council, was open to
objection, because the duty might seem to involve the relation of superior and
inferior, which appeared to him unwise to establish. He further feared that
this course might seem to confer upon the Administrative Council the right of
examination and criticism, whereas, in his view, the Administrative Council
should confine itself solely to transmitting the report without criticism or com
ment.
In order, therefore, to meet these objections, the committee of examination
decided to substitute the International Bureau for the Administrative Council
1 See vol. ii, First Commission, first
subcommission. committee of examination B.
sixth meeting.
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as the medium of transmission, and by the use of the expression compte reudu
instead of the word "report" to make the performance of the duty simply
clerical. It was further decided that the compte relldlt in question should be
communicated to the judges and to the deputy judges of the Court.
ARTICLE

16

The judges and deputy judges, members of the Court of Arbitral Justice, can also
exercise the functions of judge and deputy judge in the International Prize Court.

In the original project this article appeared provisionally as follows:
ARTICLE

15

Provisions respecting the relations of the International High Court of
Justice with the International Prize Court, especially as regards holding
office as judge in both Courts.
It was intended by the authors of the project to establish between the pro
posed Prize Court (now fortunately adopted by the Conference) and the present
proposed Court the close relations which exist between the Permanent Court and
the proposed Court of Arbitral Justice by permitting the judges of the Court of
Arbitral Justice to act as judges in the Prize Court. The purpose of the project
was not to subordinate either Court to the other, but to indicate to the Powers
the possibility, indeed the advisability, that the judges of the Court of Arbitral
Justice should possess the qualifications fitting them for judges of the Prize
Court.
The articles already discussed deal exclusively with the organization of the
Court of Arbitral Justice and suggest only incidental questions of jurisdiction.
The second title of the project deals with the competence and procedure of the
proposed Court, and is therefore of the highest importar.ce. The organization
is, as it were, the covering; the competence and procedure are the essence.

[376]

PART

H.-Competency and procedure
ARTICLE

17

The Court of Arbitral Justice is competent to deal with all cases submitted to it, in
virtue either of a general undertaking to have recourse to arbitration or of a special
agreement.

The original text of this article was as follows:
ARTICLE

1

16

The International High Court of Justice shall be competent:
1. To deal with all cases of arbitration which, by virtue of a general
treaty concluded before the ratification <;>f t~is Convention, would be s~b
mitted to the Permanent Court of ArbItratIOn unless one of the partIes
objects thereto.
2. To deal with all cases of arbitration which, in virtue of a general
treaty or special agreement, are submitted to it.
1

See vot. ii, First Commission, annex 80, Article 16.
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Proposition of the German alld American delegations
3. To revise awards of tribunals of arbitration and reports of com
missions of inquiry, as well as to fix the rights and duties flowing therefrom,
in all cases where, in virtue of a general treaty or special agreement, the
parties address the High Court for this purpose.
The original text shows that a marked difference of opinion existed among
the authors of the project, and it is therefore not astonishing that a like divergence
of view should manifest itself in the committee.
The authors of the project intended to give the widest liberty to the parties
to choose between the two Courts, and therefore provided that a case of arbitra
tion arising under a general treaty of arbitration, concluded before the ratification
of the Convention establishing the Court, might be submitted to the Court for
determination, unless the other party to the controversy opposed.
The second paragraph made the Court competent to consider all cases of
arbitration presented to it by virtue of a general treaty or of a special agreement.
The third paragraph sought to specify in detail the various matters which
might come before the Court by virtue of a general treaty or special agreement, by
providing that the awards of tribunals of arbitration and reports of commissions
of inquiry might be, upon the express agreement of the parties, submitted to the
Court for review.
As regards the reports of commissions of inquiry, the delegations of Germany
and the United States of America were inspiried by the amendments proposed by
Russia to the Convention relating to commissions of inquiry, as it seemed not
improbable that parties in controversy might wish to submit the findings of a
commission of inquiry to.a judicial tribunal in order that the rights and duties
arising from the facts found by the commission of inquiry might be determined
in a judicial proceeding.
[3771 It should be said, however, that the delegation of Great Britain believed it
inadvisable and unnecessary to express this eventuality in an article, be
cause, as the submission of the Court would arise solely by voluntary agreement
of the parties in controversy, it deemed it unnecessary to stipulate in an article
that the parties could do specifically what they were generally empowered to do.
The delegations of Germany and the United States felt that the special article
would remove any doubt as to the jurisdiction of the tribunal to entertain stlch
controversies, and that therefore the paragraph would subserve a highly useful
purpose.
The opposition to the article as originally framed was led by his Excellency
Mr. FUSINATO/ who observed that paragraph 1 of Article 16 created a presump
tion in favor of the new Court, and expressed the opinion that a convention could
not be modified without the consent of the parties ... It is not enough," he said .
.. to grant the parties the right to object. It would therefore be desirable to add
to the paragraph the proviso that it would be with the • express assent of the
parties.' But if so modified, paragraph 1 becomes useless, as the case contem
plated by it is already provided for in paragraph 2 of the same article."
As to paragraph 3 of the article, Mr. FUSINATO remarked that, as a rule,
revision can only take place before the judge who pronounced the sentence, so
1 See vol.
ii, First Commission, first subcommission, committee of examination B,
third meeting.
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that the recourse contemplated in paragraph 3 \vould not be a revision, but a
judgment on appeal or annulment. If the parties agree to resort to the new
Court under the conditions set forth in paragraph 3, they certainly may do so; but
this case comes within the general provision of paragraph 2; and paragraph 3
should therefore be suppressed.
In regard to the objection to the first paragraph of the original draft, it is
sufficient to say that the committee shared Mr. FUSINATO'S view, and was un
willing to create, directly or indirectly, a presumption in favor of the proposed
Court. As remarked by Professor RENAULT, if the new Court won universal
approbation, it could only be by reason of its merits and its advantages.
As the competency of the Court is solely to depend upon the express assent
of the parties, it follows that the distinction between paragraphs 1- and 2 of the
original text falls and is no longer necessary_ The committee therefore decided
to suppress the first paragraph. The second paragraph, based as it is upon the
express agreement of the parties, was unanimously accepted.
It was, however, suggested that the word" general," qualifying "treaty,"
should be omitted, but that the phrase " special agreement ", accompanying it, be
retained. Mr. RENAULT explained that the antithesis between the two expressions
would indicate that in the first case the controversy could be submitted to arbitra
tion under the general treaty of arbitration or of a general clause of arbitration
contained in the treaty; whereas the phrase "special agreement" would refer
to an agreement of the parties to submit a special controversy to the Court,
whether bound or not to do so by an antecedent treaty. He therefore proposed
the following happy formula: "by virtue of a stipulation to arbitrate or of an
agreement to arbitrate." The committee adopted the principle and embodied
it in the final text of the article in the following form:
The Court of Arbitral Justice is competent to deal with all cases sub
mitted to it, by virtue of a general stipulation to arbitrate, or of a special
agreement.
The third paragraph of the original draft gave rise to animated discussion
and searching criticism.
The difficulty in the matter of revision arises, as was pointed out by Mr.
FUSINATO, from the possible confusion between "revision" in the strict sense
of the word and "appea1." Now" revision" implies, indeed presupposes, in
general a reexamination before the tribunal or judge pronouncing the
[378] original decision, as appears from Article SS of the Convention of 1899,
which permits the parties litigant to reserve in the compromis the right
to demand the revision of the arbitral award. By virtue of this article the
revision proceeds from the express agreement of the parties. The right of re
vision exists because it is expressly reserved. If, therefore, the parties agree
to invest the new Court with jurisdiction of the cases contemplated by paragraph
3 of the original draft, they may assuredly do so. In such a case the submission
to the Court would arise solely from the" special agreement," that is to say,
f rom the express will of the parties. Viewed in this light, the reason for the
separate existence of the paragraph fails and the committee decided to suppress
paragraph 3, with the distinct understanding, however, that the "special agree
ment" referred to in paragraph 2 permits revision by the Court of Arbitral
Justice.
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ARTICLE

18

The delegation (Article 6) is competent:
1. To decide the arbitrations referred to in the preceding article, if the parties con
cerned are agreed that the summary procedure, laid down in Part . . . of the revised
Convention of July 29, 1899, is to be applied;
2. To hold an inquiry under and in accordance with Part III of the Convention of
July 29, 1899, in so far as the delegation is entrusted with such inquiry by the parties
at issue acting in common agreement. With the assent of the parties concerned, and as
an exception to Article 7, paragraph 1, the members of the delegation who have taken part
in the inquiry may sit as judges, if the case in dispute becomes the subject of arbitration,
either by the Court, or the delegation itself.

Article 17 dealt with the general jurisdiction of the Court of Arbitral Justice.
Article 18 deals with the limited jurisdiction of the delegation.
In the first place, the delegation is clothed with jurisdiction to consider the
cases enumerated in the preceding article, if the parties agree to the .. summary
proceeding." An examination of the French proposal to that effect shows that
it aims solely to provide a court ready at all times for the trial of questions of
trifling importance. The machinery for the selection of judges created by the
Convention of 1899 is slow and cumbersome, and in small cases it seems unlikely
that litigants will resort to it. The French delegation therefore proposed
an easier and quicker method to constitute the Court and to decide the case
submitted with the least possible delay. For this reason the proceedings be
fore the Court are to be written, not oral, although the testimony of the witnesses
or experts is permitted, and the tribunal possesses the right to summon them in
accordance with the provisions of the following article. 1
The proceedings are conducted exclusively in writing. Each party,
however, is entitled to demand the appearance of witnesses and experts.
The tribunal has, for its part, the right to demand oral explanations from
the agents of the two parties, as well as from the . experts and witnesses
whose appearance in Court it may consider useful.
The French proposition does not sacrifice care and deliberation to rapidity
of procedure, but lays stress upon the fact that it is often more important to settle
small matters rapidly than to subject them to the careful, and therefore pro
tracted, examination of a large tribunal.
The first sentence of the second paragraph is the same as in the original text,
with the exception of some purely formal changes. Its object is to make
[379] the delegation competent to sit as a commission of inquiry if chosen by
the parties for such a purpose. This provision is not intended by any
means to create a prerogative; it is competent only if chosen by the parties.
Such at least was the opinion of the authors of the project, but the Austro
Hungarian delegation moved to withdraw the competency from the Court.
Professor LAM MASCH recalled the distinction made in 1899 between the com
mission of inquiry and the Arbitral Court, and declared that in his opinion the
two were incompatible. One answer to this objection is that there does not seem
to be any reason why the delegation should be incompetent if the parties wished
it to act, because judges trained in weighing and sifting evidence for the sole
purpose of ascertaining the facts of a case would be peculiarly qualified for
S

See vol. ii, First Commission, annex 9.

NINTH MEETING, OCTOBER 16, 1907: ANNEXES

375

commissioners of inquiry. The fact that each litigant party might add a member
to the delegation (Article 20), who would probably be a technical expert, shows
dearly that the delegation when sitting as a commission of inquiry would not act
as a court. There would seem, therefore, to be no reason to prevent· the dele
gation from acting as a commission of inquiry. This reasoning did not, however,
co?vince Mr. LAMMASCII, who admitted that the members of the delegation
mIght properly act as commissioners if chosen, but insisted that the delegation
would be tempted to act as a judicial tribunal rather than as a finder of facts.
The president [Mr. BOURGEOIS] pointed out that inasmuch as Article 10 of
the project relating to commissions of inquiry provided that the parties should
have absolute freedom in composing the commission, it seemed difficult to pre
vent them from applying to the delegation. It is obvious that the spirit of the
commission of inquiry must not be confounded with that of the Court, but if the
purpose be to restrict the functions of the judges, it should be so stated in express
terms. The difficulty was solved by a vote of the committee for the maintenance
of the article as proposed.
It therefore being decided that the delegation could act as a commission
of inquiry, if requested by the parties litigant, the question was raised and dis
cussed whether the members of the delegation should receive extra compensation
for such services. His Excellency Mr. ASSER felt that they should, but his Ex
cellency Mr. CHOATE, by a comparison of Articles 17 and 20 of the project, dem
onstrated conclusively that only members of the commission of inquiry not chosen
from the judges of the Court should receive special remuneration, whereas, on
the other hand, no special compensation should be allowed to the members of
the Court.
As pointed out by Mr. RENAULT, paragraph 2 of Article 8 is decisive, be
cause it allows a certain sum to the judges of the Court during the session or
the performance of their duties created by the Convention. For a like reason
the traveling expenses should be allowed if members of the delegation are obliged
to sit elsewhere than at The Hague. His Excellency the president of the
Conference, Mr. NELIDOW, remarked that these allowances were included in the
costs of the case, and that it was only necessary to mention this fact in the report
and minutes.
The committee thereupon dropped further consideration of the subject
and took up the question of the special jurisdiction with which the delegation
should be vested.
The intention of the authors of the project in creating the delegation was to
have ready and at hand a small body capable of enlargement and modification
in order to decide speedily and with judicial certainty questions of lesser import
ance. His Excellency Mr. ASSER advanced the opinion that to limit the jurisdic
tion of the delegation was tantamount to restricting the choice of the parties,
because if they preferred to apply to the delegation, upon what grounds may its
competency be denied? The answer would seem to be twofold: the first answer to
Mr. ASSER 1 was that the American delegation could not accept his
[380] proposition. Desiring the establishment of a court of justice, not a
special committee to be endowed with the same powers and jurisdiction
as the Court, it therefore must reject a provision which would strip the Court of
1 See vol. ii, First Commission, first subcommission, committee of examination B,
seventh meeting.
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all its authority and leave it nothing but the annual election of the three members
of the delegation.
A stronger and more convincing reply was made by Mr. CROWE, who said: 1
While Article 18, paragraph 1, does restrict the freedom of parties, it
is in the interest of the Court itself. The Court's decisions are destined, in
the author's opinion, to create a jurisprudence and gradually to develop in
ternational law. I therefore think it very unwise to endanger the authority
of its decision by permitting a small committee of three members to pass
upon questions of fundamental importance.
The president summarized the debate as follows:

2

The question now raised is that of the character to be given the juris
diction of the delegation. Shall its jurisdiction be limited to certain matters
or should we assign to it general functions? The authors of the draft think
that this latter theory is dangerous; I share their opinion; it is necessary
here to proceed with prudence and to postpone increasing the functions of
the delegation; we should not risk lessening the importance of the Court at
the outset.
Upon reference to the committee, the motion to make the jurisdiction of the
delegation coextensive with that of the Court of Arbitral Justice was negatived.
The final sentence of Article 18 is an addition to the original wording, and
was added pursuant to a suggestion of Mr. RENAULT, who felt that the presence
of judges familiar with the facts found by the delegation sitting as a commission
of inquiry would be of great advantage either in the Court or in the delegation
itself when it has to render a decision, that is to say, whenever the parties in
controversy conclude a special agreement to submit the case to its final determi
nation. The committee of examination recognized that the functions of finders
of the fact and interpreters of law were so different in theory and in practice
that there was no occasion to exclude the members of the delegation if the parties
desired their presence. The following paragraph was therefore proposed and
accepted:
\Vith the assent of the parties concerned, and as an exception to Article
7, paragraph 1, the members of the delegation who have taken part in the
inquiry may sit as judges, if the case in dispute is submitted to the arbitra
tion of the Court or of the delegation itself.
ARTICLE 19
The delegation is also competent to settle the compromis (Article 31 of the Convention
of July 29, 1899) if the parties are agreed to leave it to the Court.
It is equally competent to do so, even when the request is only made by one of the
parties concerned, if all attempts have failed to reach an understanding through the diplo
matic channel, in the case of:
1. A dispute covered by a general treaty of arbitration concluded or renewed after
the present convention has come into force, providing for a compromis in all disputes and
not either explicitly or implicitly excluding the settlement of the compromis from the com
petence of the delegation. Recourse cannot, however, be had to the Court if the other
party declares that in its opinion the dispute does not belong to the category of questions
to be submitted to obligatory arbitration, unless the treaty of arbitration confers
[381] upon the arbitration tribunal the power of deciding this preliminary question.
1 See vol
ii, First Commission, first subcommission, committee of examination B,
seventh meeting.

• Ibid.
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A.

2.
dispute ~rising from contract debts claimed from one Power by another Power
as due to Its ressortlssants, and for the settlement of which the offer of arbitration has been
accepted.
This arrangement is not applicable if acceptance is subject to the condition that the
c01llpromis should be settled in some other way.

This article was numbered 18 in the first draft and was worded as follows:
ARTICLE 18
The special cO.mmittee is also compet~nt to settle the compromis (Article
31 of the ConventIon of July 29, 1899), If the parties are agreed to leave it
to the Court.
It is equally ~ompetent to d.o so, even when the ~equest is only made
by one of the partJes concerned, If all attempts have faIled to reach a diplo
matic agreement in the case of :
1. A dispute arising from contract debts claimed as due to the ressortis
sants of one country by the Government of another country, and for the
settlement of which an offer of arbitration has been accepted.
Proposition of the German delegation
2. A dispute covered by a general treaty of arbitration providing for a
compromis in all disputes and containing no stipulation to the. contrary.
Recourse cannot, however, be had to the High Court if the Government of
the other country declares that in its opinion the dispute does not come
within the category of questions to be submitted to obligatory arbitration.

The first two paragraphs of the original project met with little or no opposi
tion and were adopted with the formal change proposed by his Excellency Count
TORNIELLI, namely, that the words" a diplomatic agreement" be replaced by
the phrase" an agreement through diplomatic channels."
The third paragraph, providing for the formulation of the compromis in the
matter of contract debts, was explained as follows by Mr. Scott:
The proposition concerning contractual debts lays down the principle that
States must not use force in collecting contractual debts, but must resort to arbi
tration. The enforcement of the principle depends on the compromis, and it is
often more difficult to frame the compromis than to decide on arbitration. It
therefore seemed advisable to entrust the formulation of the compromis to an
impartial and neutral special committee, which would thus assist both parties and
prevent a regrettable resort to armed force.
An examination of the provisions of the Convention of 1899, dealing with
this matter, discloses an omission in its Article 31. If the parties fail to agree
upon the compromis, it is not concluded. This defect we propose to remedy.
The article was reserved at the first reading in order to await the vote of the
project dealing with contractual debts, but in the second reading, on September
5, the article was adopted in principle, subject to some changes in phraseology.
The proposition of the German delegation aroused perhaps greater discussion
and interest than any article on the project. It will be noted that the proposal
was not concurred in by the American and British delegations. The provisions
of the article were thus explained and justified by the most competent authority,
his Excellency Baron MARSCHALL VON BIEBERSTEIN:
1 See vol. ii, First Commission, first subcommission, committee of examination B, fourth
meeting: Mr. SCOTT.
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[382]

Our proposition is conceived upon the same lines as paragraph 1, but
it possesses a much more general character. The case presented is
that of the parties having concluded a treaty making arbitration obligatory
either in a general way or in specific cases-and providing for the signature
of a compromis. I may take as an example the first two articles of the treaty
between the Netherlands and Denmark.
Now the following difficulty may arise: the two parties, although agree
ing in equal good faith to admit that the difference between them comes
within the bounds of obligation, fail to reach an agreement as to the text of
the compromis. The situation then becomes peculiar: two Powers have
erected machinery with a mutual promise to put it into operation when
divided by contention. A contentious case arises and they cannot use the
machinery because of their inability to agree. In such a case an obligatory
arbitration, which shines on paper, vanishes in fact. This condition would
be contrary not only to the great idea of obligatory arbitration, but also to
the great idea which impels us to exert our best efforts in the cause of the
peaceful settlement of disputes among States. Arbitration would be obliga
tory as long as there is no dispute, but would become optional as soon as
one arises. \Ve favor obligatory arbitration, but desire it to produce
practical results. We wish to perfect it so that it will become an available
reality.
In accordance with this sentiment I have the honor to offer the following
proposition: if two parties agree to admit that a dispute comes within the
bounds of the obligation, and if no agreement can be reached on the com
promis, each of the parties shall have the right to demand that the compromis
be made by the committee (delegation).
In a word, we propose the obligatory compromis as the complement of
the obligatory arbitration.

His Excellency Sir EDWARD FRY briefly stated the reasons why the other
two delegations did not accept the Baron's proposal. He considered it advisable
to maintain the rule in paragraph 1, and not to make obligatory in one case what
was optional in the other.
He further remarked that the German proposition could not in any case
change the application of existing conventions and could never be applied to them.
But the obligatory character of its second part is very doubtful, since it is always
possible that one of the parties will declare that the principle of obligatory arbi
tration does not apply. This provision is apt to invite Governments to resort to
falsehood by declaring that the contentious case does not come under the treaty,
in order to evade the compromis.
His Excel1ency Mr. CHOATE likewise refused to accept the article in its
original form.'
The delegation of the United States of America (he said) cannot accept
the German proposition. As a matter of fact, it deals with desperate cases
in which diplomatic negotiations have failed, and only with the hypothesis
of a general treaty of arbitration.
Nothing like this was ever inserted in the thirty treaties that have hereto
fore been concluded; it has never been proposed to impose a compromis not
accepted by both parties.
You are all aware, gentlemen, of the difficulties met with in the Senate
in obtaining approval of the treaties signed by the American Government.
'See vol. ii, First Commission, first subcommission, committee of examination B,
fourth meeting.
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The delegation of the United States believes it is a matter of moral im
possibility for it to sign at this time a convention providing for the eventual
signature of the compromis in advance without any knowledge of its text or
scope.
[383] It will be seen from these various quotations that there was an irrecon
cilable difference of opinion on this subject. The American and British
delegations felt that the provisions of the article could not be well applied to treat
ies already concluded, when the parties had no knowledge of the fact that the C011l
promis, which often decides the case, might be prepared by a body over which
they had no control. Its retroactive effect was therefore unacceptable, but they
Lelieved that the delegation might well be given the power to establish the com
promis in cases of treaties concluded or renewed after the acceptance of the
Convention; for if the Powers were unwilling to permit the compromis to be
framed by the delegation, they could readily protect themselves by the insertion
of a special clause in the treaty.
The German delegation, in a spirit of conciliation, took note of the criticisms,
and presented, at a subsequent session, a revised text which met with the
approval of the committee and was adopted. In its final form the clause is
destitute of all compulsory features, and makes the power of the delegation
to settle the compromis dependent practically upon the consent of both parties.
Turning now from the matters of form to matters of substance, it 'vould
appear that Article 19 contains two separate and distinct parts: the competence
of the Court of Arbitral Justice or of the delegation to establish the compromis
when the parties appeal to the Court for its formulation; and, secondly, the com
petence of the Court or delegation to frame the compromis upon the request of
one of the parties litigant.
Concerning the first there can be no difficulty, because if the parties are
agreed, there can be no reason whatever why the delegation should not perform
the service requested.
The difficulty, however, in the second is very considerable, because the Court
is given the power to frame the compromis upon the demand of either party to
the controversy. It cannot be denied, however, that the provision, not being
retroactive, permits the parties to reach an agreement on the question at issue,
should they so desire. The recourse to the Court is not obligatory. If they
have not concluded the c01npromis, then, lest the purpose of arbitration be
frustrated, the article provides that the compromis shall be established by a
thoroughly non-part,isan body, in no way connected with the controversy and
having no interest in its termination other than to see that justice be done.
The consequence of a refusal to frame the compromis when an agreement
to arbitrate is made can be seen at once by a reference to the second article of
the proposition relating to contract debts.
Proposition of the United States of America concerning the treatment of
contractual debts

In order to prevent armed conflicts between nations, of a purely pe
cuniary origin growing out of contract debts claimed from the Government of
one country by the Government of another country as due to its nationals,
the signatory Powers agree not to resort to armed force for the collection
of such contract debts.
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This stipulation, however, shall not apply when the debtor State rejects
or ignores a proposal of arbitration, or, in case of acceptance, makes it im
possible to establish the comprotnis, or, after arbitration, fails to comply with
the award.
It is further agreed that the arbitration here considered shall conform to
the procedure provided by Chapter III of the Convention for the pacific
[384] settlement of international disputes adopted at The Hague, and that it
will determine, in so far as the parties should not have agreed thereupon,
the validity and the amount of the debt and the time and mode of settlement.
The third paragraph of this same document shows the reasons for the pro
visions of the present article, because the Convention of 1899 fails to provide any
machinery for the establishment of the cotnpromis when the parties fail to agree.
It would seem as advisable as it is advantageous to resort to the Court rather
than to run the risks of armed intervention. But it must be borne in mind that
the provision of the article only applies if the offer of arbitration made by one
party has been accepted by the other.
Recourse to the Court is permissive, not obligatory. "This provision is not
applicable if its acceptance is conditioned upon the cotnpromis being established
by some other method."
The provision has no retroactive effect and looks only to the future, and if
a party litigant desires that the delegation shall have nothing to do with the
settlement of the compromis, it may, by virtue of this special clause, exclude the
delegation.
.
The third paragraph of Article 19 is general in its nature and applies to the
treaty of arbitration concluded or renewed after the present Convention goes
into effect. If the parties have stipulated in the treaty that a compromis be
framed, it is for the parties to determine either in the treaty or in some subse
quent period the exact terms of the compromis.
If the parties have explicity excluded the delegation without providing an
other method for the formulation of the compromis, or if they have implicitly
excluded the delegation by providing another method for the formulation of
the compromis, the delegation is incompetent
If the parties have provided in the treaty a particular form of compromis,
or if they have entrusted with its negotiation a particular tribunal or individual,
then the Court is incompetent, unless a new agreement, superseding the old one,
be made. And, finally, in order that the optional nature may clearly appear, the
article does not content itself with designating some machinery other than the
Court, but provides that the Court shall be incompetent if it is explicitly
excluded.
In the last sentence of the paragraph the right is expressly reserved to the
State in controversy to reject the intervention of the Court, if it should appear
that the difference does not properly belong to the category of questions to be
submitted to obligatory arbitration, or, in other words, if, in the opinion of the
defendant, the case is not included in the arbitration treaty, or, if included, it
falls under the reservations concerning vital interests or honor. It appears, there
fore, that the will of the State is free, and that the provisions of the article, while
they may be a great aid to the parties litigant, cannot in any way be considered
as a restriction of their freedom. In a word, the delegation is competent to
prepare the compromis, if the parties litigant, who always possess the right to
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frame it, have not excluded its competence in the matter of contract debts or in
any other case.
ARTICLE

20

Each of the parties concerned may nominate a judge of the Court to take part, with
power to vote, in the examination of the case submitted to the delegation.
If the delegation acts as a commission of inquiry, this task may be entrusted to persons
other than the judges of the Court. The traveling expenses and remuneration to be given
to the said persons are fixed and borne by the Powers appointing them.

[385 J The present article is in reality composed of three parts. The first is of
a general nature, and permits each party to the controversy to add a
judge of the Court to the delegation. The second provides that if the delegation
acts as a commission of inquiry, each party litigant may add an additional mem
ber, who shall be chosen either within or without the Court, leaving the party
unrestricted liberty of choice.
In the third place, it is stipulated that those persons so added who are not
,members of the Court shall be compensated by the parties who have appointed
them. Let us consider each of these provisions in turn.
As frequently stated, the purpose of the delegation is to determine smaller
cases with accuracy and dispatch. But it may happen that the case is of sufficient
interest to justify the intervention of a larger body. In such case either party
would be free to select a judge from the Court to act with the delegation until
the case under question was disposed of. The delegation would then consist
of five persons; still a small but more considerable body. Doubt was expressed
whether the persons so added should take part in the formation of the judgment,
or whether they should merely assist the judges in reaching a conclusion. Upon
reflection, it was felt that a judge should always act as a judge, not as an expert;
and that if added to the delegation he could not, without derogation of his func
tions, be denied the right to take part in the judgment.
The functions of the delegation as a commission of inquiry have already
been dealt with in Article 18, and it is therefore unnecessary here to discuss their
expediency. The question involved is whether or not the delegation sitting as
a commission of inquiry should be enlarged by the presence of other persons,
and if so, whether those persons should be chosen within or without the Court.
The peculiar nature of the questions submitted to a commission of inquiry fur
nished the answer.. A commission of inquiry is not a judicial body. It is not
necessarily composed of judges, and, even if it were, these judges find the facts
of the case without deducing therefrom legal responsibility. If it be, for instance,
a question of fact concerning an accident upon the seas, it would seem that the
judges would be much aided by the presence of naval experts; that experts so
added should form an integral part of the delegation sitting as a commission,
and should take part in the determination, because judicial training is not essential
where no legal judgment is pronounced.
Shall the parties adding members to the delegation compensate them in
proportion to the services rendered? If the added members are judges of the
Court, all thought of compensation is excluded, because while sitting with the
delegation they merely perform judicial duties for which they are already com
pensated. If the added member is not a judge of the Court, he should only
receive compensation from the party whose representative he is for the time
being. Therefore the last paragraph provides that:
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The traveling expenses and remuneration to be given to the said persons
are fixed and borne by the Powers appointing them.
The provision concerning expenses was added in response to certain inquiries
made in the committee, and in order to prevent any doubt or uncertainty that
might arise. Mr. KRIEGE'S brief explanation to the committee is so conclusive
and in point as to justify quotation from the minutes without addition or modi
fication:
1

It is advisable to distinguish two possible contingencies. If the parties
call upon the judges of the Court, the community shall bear the expenses;
because it is the intention of the authors to place the whole Court at the dis
posal of those who wish to resort to it. If, on the contrary, they look
[386] beyond the Court and choose judges or experts, the parties themselves
shall defray the expenses involved in their choice.
ARTICLE

21

The contracting Powers only may have access to the Court of Arbitral Justice set up
by the present Convention.

The question involved in this article is one of policy regarding access to the
Court of signatory or non-signatory Powers. The authors of 'the project, upon
the suggestion of his Excellency Mr. ASSER, thought that the Court should be
established and open only to the signatory Powers; otherwise an additional and
unjustifiable financial burden would be thrown upon the Powers' supporting the
Court. But it should be borne in mind, as stated by the president [Mr.
BOURGEOIS] that the term "contracting Powers" likewise includes those who
may subsequently adhere to the Convention. The committee concurred in the
views expressed by the article, which was adopted without further observation.
ARTICLE

22

The Court of Arbitral Justice follows the rules of procedure laid down in the Con
vention of July 29, 1899, except in so far as the procedure is laid down in the present
Convention.

It seems unnecessary to comment upon this article, for it would be difficult
to express more concisely and clearly the idea which inspired it. It may, however,
be said that the article offers an additional evidence of the .relation between the
proposed Court and the Permanent Court of Arbitration. The rules of the pro
cedure devised by the Convention of July 29, 1899, are applicable to and -binding
upon the proposed Court, unless the present Convention shall expressly or in
directly modify them.
ARTICLE

23

The Court determines what language it will itself use, and what languages may be
used before it.

This article deals with a single but important detail. If it is intended that
the judge and agent shall understand one another, it is necessary that the language
used be either common to or understood by both.
In the amendments to the Convention of 1899 it is provided that the parties
litigant sha 11 determine the language or languages to be used in the Court of
1

Fifth meeting,
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Arbitration. In an International Court, composed of a large number of judges,
it is evident that the imposition of anyone language might greatly embarrass or
even work a hardship upon the jUdges. The parties litigant must therefore accept
the language or languages prescribed by the Court.
ARTICLE

24

The International Bureau serves as channel for all communications to be made to the
judges during the interchange of pleadings provided for in Article 39, paragraph 2, of the
Convention of July 29, 1899.

This article was justified by Mr.
project, in the following manner:

KRIEGE,

on behalf of the authors of the

1

[387] Under Article 39 of the Convention of 1899 the acts and documents
produced by the parties are to be communicated to the members of
the tribunal of arbitration in the form and within the periods fixed by the
tribunal. Pursuant to the resolution of the committee of examination C,
this provision will be modified so that in a general way the compromis will
contain stipulations as to form and time in which the communication shall
take place. This rule, however, does not appear to be applicable to pro
ceedings before the Court consisting of a large number of judges. It will
be preferable to order that the International Bureau shall serve as a channel
for all communications to be made to the judges of the Court.
To this statement it seems unnecessary to add anything.
ARTICLE

2S

For all notices to be served, in particular on the parties, witnesses, or experts, the Court
may apply direct to the Government of the Power on whose territory the service is to
be carried out. The same rule applies in the case of steps being taken to procure evidence.
The requests addressed for this purpose shall be executed according to the means
at the disposal of the Power applied to under its domestic legislation. They can only be
rejected when this Power considers them likely to impair its sovereign rights or its safety.
If the request is complied with, the fees charged must only comprise the expenses actually
incurred.
The Court is equally entitled to act through the Power on whose territory it sits.
Notices to be given to parties in the place where the Court sits may be served through
the International Bureau.

This article is conceived in the desire to aid the Court in the largest measure
possible in the performance of its judicial duties. It is taken, with slight modi
fications, from the revised project of the commissions of inquiry elaborated by
committee of examination A. The last paragraph has been added in order to
bring the article into harmony with the Prize Court Convention, which contains
similar provisions.
The essence of the article consists in the fact that the signatory Powers
pledged themselves to cooperate. with the Court in order to inform parties, wit
nesses, and experts who may reside in different countries and to whom the
notifications are to be addressed. It was thought advisable to permit the Court
to address itself directly to the Governments in order to avoid the delay incident
to transmission through diplomatic channels. Should, however, the latter course
be dee'med preferable, the Court may request the appropriate organ of the Govern1

Seventh meeting.
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ment in whose territory the Court or the delegation is sitting to act in its behalf.
It may happen, however, that this intervention might affect injuriously the
sovereignty or security of the Power upon which the request is made. Suppose,
for example, a State secret be involved. If such be the case, it follows necessarily
that the Power should have the right to refuse without exposing itself to criticism,
for it should be the sole judge whether or not its interests are affected by the pro
posed communication.
It is readily understood that the applications of this article necessarily involve
some expense, and it is reasonable to provide that the outlay be fully reimbursed;
but as the request is in the interest of justice, it should not be made a source
of revenue.
Finally, the project provides for notice to be given to the parties in the place
where the Court holds its session, and in such case the notices should be served
by the International Bureau.
£388] It is difficult to see wherein these provisions are subject to criticism. They
do indeed bind States to perform certain services, but the signatory Powers
bind themselves by signing the Convention, and undertake in advance to comply
with requests of this nature that may be made upon them. It is in the interest
of the community of nations that the States thus voluntarily take upon themselves
certain obligations.
There will be noticed in the wording of paragraph 2 a slight modification,
purely formal and intended only to make the intent and meaning of the text
clearer.
ARTICLE

26

The discussions of the Court are under the control of the president or vice president,
or, in case they are absent or cannot act, of the senior judge present.
The judge appointed by one of the parties in dispute cannot preside.

The first paragraph calls for no comment.
The last paragraph supposes that the judge of one of the parties litigant
may be president, vice president, or president pro tempore. In any of these cases
he should yield the presidency during the trial of the controversy, because the
impartiality of the proceedings might be questioned if the subject or citizen of a
party litigant wielded the influence which naturally belongs to the presidency.
ARTICLE

27

The Court considers its decisions in private, and the proceedings are secret.
All decisions of the Court are arrived at by a majority of the judges present. If the
number of judges is even and equally divided, the vote of the junior judge, in the order of
precedence laid down in Article 4, paragraph 1, is not counted.

The deliberations of the Court are and should be secret, lest outside influence
might in some way make itself felt.
Only the results of the deliberations, that is to say, the determination of the
case, have an interest for the public.
The decision of the Court is reached by a majority of the judges present,
without taking into consideration the judges who may happen to be absent.
Should no majority exist, that is to say, if the Court is evenly divided, some
means must be provided to produce a majority and thus reach a decision. Were
a preponderating influence given to the presiding officer, this might enhance the
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authority of the office to such a degree as to endanger in certain circumstances
the fair and impartial administration of justice. It was therefore thought prefer
able to secure the requisite majority by discarding the vote of the judge last in
the order of precedence established by Article 4, paragraph 1. This method has
the advantage of giving the Court the benefit of the skill and experience of the
judge whose vote is not counted, inasmuch as he takes part in the trial as well
as in the formulation of the judgment.
ARTICLE

28

The judgment of the Court must give the reasons on which it is based. It contains
the names of the judges taking part in it; it is signed by the president and registrar.

The first clause of this article seems clear and satisfactory. A difference
of opinions exists whether the names of the judges should be mentioned who
dissent from the judgment of the Court. Some undoubtedly believe that a judge
who does not concur with the majority has a right to have the fact of his
[389] dissent recorded, even though he does not deliver a dissenting opinion.
On the other hand, many believe that a statement of dissent would tend
to weaken the judgment by showing that the opinion was not unanimous. The
authors of the project were unwilling to decide this delicate question. They
contented themselves with the provision that the names of the judges shall be
mentioned, without indicating concurrence or dissent. In order to prevent the
implication of assent or dissent, it is provided that the judgments and decrees
of the Court are to be signed by the president and clerks. The president's signa
ture does not imply concurrence in the judgment: it merely guarantees the genu
ineness of the judgment, in the same way that the signature of the clerk guaran
tees the authenticity of the official copy of the judgment.
ARTICLE

29

Each party pays its own costs, and an equal share of the costs of the trial.

The original project did not contain this article, which was added upon the
suggestion of his Excellency Mr. MARTENS, in order that there should be no doubt
of the obligation of the parties litigant to meet the costs in the case other than
those which fall under the head of general expenses.
ARTICLE

30

The provisions of Articles 21 to 29 receive analogous application in the procedure before
the delegation.
\Vhen the right of attaching a member to the delegation has been exercised by one
of the parties only, the vote of this member attached is not recorded, if the votes are evenly
divided.

The first paragraph indicates in no uncertain way that the delegation is an
integral part of the Court, and, as such, the procedure of the Court must apply
to and be followed by the judges sitting as a delegation.
The second paragraph seeks to avoid a deadlock caused by equality of votes
in the delegation. Article 20, it will be recalled, permits each party litigant to
of that provision, the judges thus designated would stand upon a basis of
add a judge or another member to the delegation. Should Loth avail themselves
perfect equality.

386

PLENARY CONFERENCE

If only one of the parties should avail itself of this right, there is no reason
why the vote of the judge so added should not be counted. If, however, there
were an even division of votes, it seamed to the authors of the project inad
visable to make the decision turn upon the fortuitous presence of a judge who
is not a regular member of the Court. In such a case the vote will not be
counted.
ARTICLE

31

The general expenses of the Court of Arbitral Justice are borne by the contracting
Powers.
The Administrative Council applies to the Powers to obtain the funds requisite for
the working of the Court.

In the absence of a definite composition of the Court and the ascertainment
of the degrees in which the signatory Powers shall be represented in the Court,
it seems useless to attempt to determine the proportion in which the expenses
will be borne. Suffice to say, that the expenses should be borne by the signatory
Powers, since the institution is created for their benefit: cuilts est commodum, eius
est pericltlum.
The final paragraph of the article is purely formal and self-explanatory.
[390J

ARTICLE

32

The Court itself draws up its own rules of procedure, which must be communicated to
the contracting Powers.
After the ratification of the present Convention, it shall meet as early as possible, in
order to elaborate these rules, elect the president and vice president and appoint the members
of the delegation.

Article 22 states that the Court shall follow the rules of procedure prescribed
by the Convention of July 29, 1899, except as otherwise provided in the present
Convention.
The provisions of the Convention of 1899 and Part II of the present Con
vention are general in their nature. This may seem to be a lack of precision, but
it was thought advisable to lay down certain general principles of procedure and
to permit the Court to frame its rules of procedure according as circumstances
and experience might dictate. In any event the Court should communicate its
rules, when framed, to the signatory Powers so that litigants may know in
advance the rules to be observed and followed in the conduct of the case.
The second paragraph looks for as early a session after the ratification of
the conventions as possible. This is imperative because, until the Court meets
and organizes, it cannot be ready for the determination of cases. Its rules of
procedure can only be properly prepared in the presence of and with the cooperation
of the judges. The president and vice president must be elected, not in advance,
but by the judges themselves when they assemble, and the delegation could not
well be chosen in advance. It is necessary therefore, that the Court should meet
at as early a moment as possible after the ratification of the Convention, in order
to perfect its organization and to frame its rules of procedure. This would be
in itself a justification for the assembling of the Court, and would give the
judges ample employment for that leisure which it is claimed they will enjoy, at
least in the first session of their existence.
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ARTICLE 33
The Court may propose modifications in the provIsions of the present Convention
concerning procedure. These proposals are communicated through the Netherland Govern
ment to the contracting Powers, which will consider together as to the measures to be
taken.

\Vhile Article 32 makes the Court competent to determine its rules, it was not
thought advisable to permit it to modify the provisions of the present Convention
concerning procedure. It was felt that the amendments to be made to the general
procedure should be the result of experience, and should therefore be suggested
merely as experience shows it is necessary. The Court, however, is a judicial
body, not a legislature, and the proposed modifications should not take effect
until they have been communicated to the signatory Powers and approved by
them. What concerns all should be the work of all.
PART

IlL-Final provisions

ARTICLE 34
The present Convention shall be ratified as soon as possible.
[391] The ratifications shall be deposited at The Hague.
A prods-verbal of the deposit of each ratification shall be drawn up, of which a
duly certified copy shall be sent through the diplomatic channel to all the contracting
Powers.
ARTICLE

35

The COllvention shall come into force six months after its ratification.
It shall remain in force for twelve years, and shall be tacitly renewed for periods of
twelve years, unless denounced.
The denunciation must be notified, at least two years before the expiration of each
period, to the Netherland Government, which will inform the other Powers.
The denunciation shall only have effect in regard to the notifying Power. The Con
vention shall continue in force as far as the other Powers are concerned.

These dispositions are wholly of a formal nature, and do not seem to need
explanation or comment.
vVe do not conceal from ourselves the fact that our work still presents gaps
and difficulties. It is hardly necessary to call attention to the absence, in the
project, of provisions for the constitution of the Court and the selection of the
judges. These questions were discussed at great length in the committee, but
no solution acceptable to all the States represented could be found. It is to
be hoped that an agreement will soon be reached in this respect, and, prompted
by this hope, the committee declared itself in favor of the following resolution: •
The Conference recommends to the signatory Powers the adoption of
the project it has voted for the creation of a Court of Arbitral Justice, and
putting it into force as soon as an agreement has been reached respecting
the selection of the judges and the constitution of the Court.
Our aim, gentlemen, has been not merely to build the beautiful fa<;ade for
the palace of international justice; we have erected, indeed furnished the struc1 See the discussion in vol. ii.
First Commission, first subcommission, committee of
examination B, eighth meeting. [This recommendation became Va'U No. 1 in the Final
Act.]
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ture, so that the judges have only to take their places upon the bench. It is for
you to open the door; it is for the Governments to usher them in. There can be
no doubt that suitors, filled with a sense of deference and security, will appear
before this imposing Areopagus in such numbers as to demonstrate that the
judicial settlement of international disputes has ceased to be a formula of the
future by becoming that of the present!

Annex B
[392]
DRAFT CONVENTION RELATIVE TO THE CREATION OF A COURT
OF ARBITRAL JUSTICE 1
PART

I.-Constitution of the Court of Arbitral Justice

1
With a view to promoting the cause of arbitration, the contracting Powers
agree to constitute, without altering the status of the Permanent Court of Arbi
tration, a Court of Arbitral Justice, of free and easy access, composed of judges
representing the various juridical systems of the world, and capable of ensuring
continuity in arbitral jurisprudence.
ARTICLE

2
The Court of Arbitral Justice is composed of judges and deputy judges
'Chosen from persons of the highest moral reputation, and all fulfilling conditions
qualifying them, in their respective countries, to occupy high legal posts, or be
jurists of recognized competence in matters of international law.
The judges and deputy judges of the Court are appointed, as far as possible,
from the members of the Permanent Court of Arbitration. The appointment shall
be made within the six months following the ratification of the present Con
vention.
ARTICLE 3
The judges and deputy judges are appointed for a period of twelve years,
counting from the date on which the appointment is notified to the Administrative
Council created by the Convention of July 29, 1899. Their appointments can
be renewed.
Should a judge or deputy judge die or retire, the vacancy is filled in the
manner in which his appointment was made. In this case, the appointment is
made for a fresh period of twelve years.
ARTICLE

4
The judges of the Court of Arbitral Justice are equal, and rank according
to the date on which their appointment was notified (Article 3, paragraph 1).
ARTICLE

1

Text voted by the Commission.
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The judge who is senior in point of age takes precedence when the date of notifi
cation is the same.
[393] The deputy judges are assimilated, in the exercise of their functions, with
the judges. They rank, however, below the latter.
ARTICLE

5

The judges enjoy diplomatic privileges and immunities in the exercise of
their functions, outside their own country .
. Before taking their seat, the judges and deputy judges must, before the
Administrative Council, swear or make a solemn affirmation to exercise their
functions impartially and conscientiously.
ARTICLE

6

The Court annually nominates three judges to form a special delegation,
and three more to replace them should the necessity arise. They may be reelected.
They are balloted for. The persons who secure the largest number of votes are
considered elected. The delegation itself elects its president, who, in default of
a majority, is appointed by lot.
A member of the delegation cannot exercise his duties when the Power
which appointed him, or of which he is a ressortissant, is one of the parties.
The members of the delegation are to conclude all matters submitted to
them, even if the period for which they have been appointed judges has ex
pired.
ARTICLE

7

A judge may not exercise his judicial functions in any case in which he has,
in any way whatever, taken part in the decision of a national tribunal, of a tribunal
of arbitration, or of a commission of inquiry, or has figured in the suit as counsel
or advocate for one of the parties.
A judge cannot act as agent or advocate before the Court of Arbitral Justice
or the Permanent Court of Arbitration, before a special tribunal of arbitration or
a commission of inquiry, nor act for one of the parties in any capacity whatso
ever so long as his appointment lasts.
ARTICLE

8

Every three years the Court elects its president and vice president by an
absolute majority of the votes cast. After two ballots, the election is made by a
bare majority, and, in case the votes are even, by lot.

9
The judges of the Court of Arbitral Justice receive an amiual salary of
6,000 Netherland florins. This salary is paid at the end of each half year, reck
oned from the date on which the Court meets for the first time.
In the exercise of their duties during the sessions or in the special cases
covered by the present Convention, they receive the sum of 100 florins per diem.
They are further entitled to receive a traveling allowance fixed in accordance
with regulations existing in their own country. The provisions of the present
paragraph are applicable also to a deputy judge when acting for a judge.
These emoluments are included in the general expenses of the Court dealt
ARTICLE
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with in Article 31, and are paid through the International Bureau created by the
Convention of July 29, 1899.
ARTICLE 10
[394]
The judges may not accept from their own Government or from that of any
other Power any remuneration for services connected with their duties in their
capacity of members of the Court.
ARTICLE

11

The seat of the Court of Arbitral Justice is at The Hague, and cannot be
transferred, unless absolutely obliged by circumstances, elsewhere.
The delegation may choose, with the assent of the parties concerned, another
site for its meetings, if special circumstances render such a step necessary.
ARTICLE

12

The Administrative Council fulfils with regard to the Court of Arbitral
Justice the same functions as to the Permanent Court of Arbitration.
ARTICLE

13

The International Bureau acts as registry to the Court of Arbitral Justice,
and must place its offices and staff at the disposal of the Court. It has charge
of the archives and carries out the administrative work.
The secretary general of the International Bureau discharges the functions
of registrar.
The necessary secretaries to assist the registrar, translators and shorthand
writers are appointed and sworn in by the Court.
ARTICLE

14

The Court meets in session once a year. The session opens the third
'Wednesday in June, and lasts until all the business on the agenda has been
transacted.
The Court does not meet in session if the delegation considers that such
meeting is unnecessary. However, when a Power is party in a case actually
pending before the Court, the pleadings in which are closed, or about to be closed,
it may insist that the session should be held.
\Vhen necessary, the delegation may summon the Court in extraordinary
session.
ARTICLE

15

A report of the doings of the Court shall be drawn up every year by the
delegation. This report shall be forwarded to the contracting Powers through
the International Bureau. It shall also be communicated to the judges and deputy
judges of the Court.
ARTICLE

16

The judges and deputy judges, members of the Court of Arbitral Justice,
can also exercise the functions of judge and deputy judge in the International
Prize Court.
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H.-Competency and procedure
ARTICLE

17

The Court of Arbitral Justice is competent to deal with all cases submitted
to it, in virtue either of a general undertaking to have recourse to arbitration or
of a special agreement.
.
ARTICLE

18

The delegation (Article 6) is competent:
1. To decide the arbitrations referred to in the preceding article, if the
parties concerned are agreed that the summary procedure, laid down in Part
............ of the Convention of July 29, 1899, is to be applied.
2. To hold an inquiry under and in accordance with Part III of the Con
vention of July 29, 1899, in so far as the delegation is entrusted with such inquiry
by the litigant parties acting in common agreement. \Vith the assent of the
parties and as an exception to Article 7, paragraph 1, the members of the dele
gation who have taken part in the inquiry may sit as judges, if the case in dispute
becomes the subject of arbitration, either by the Court, or the delegation itself.
ARTICLE

19

The delegation is also competent to settle the compromis (Article 31 of the
Convention of July 29, 1899) if the parties are agreed to leave it to the Court.
It is equally competent to do so, even when the request is only made by one
of the parties concerned, if all attempts have failed to reach an understanding
through the diplomatic channel, in the case of:
1. A dispute covered by a general treaty of arbitration concluded or
renewed after the present Convention has come into force, providing for a com
promis in all disputes and not either explicitly or implicitly excluding the settle
ment of the compromis from the competence of the delegation. Recourse cannot,
however, be had to the Court if the other party declares that in its opinion the
dispute does not belong to the category of questions to be submitted to obligatory
arbitration, unless the treaty of arbitration confers upon the arbitration tribunal
the power of deciding this preliminary question.
2. A dispute arising from contract debts claimed from one Power by an
other Power as due to its ressortissants, and for the settlement of which the
offer of arbitration has been accepted.
This arrangement is not applicable if acceptance is subject to the condition
that the compromis shou.ld be settled in some other way.

20
Each of the parties concerned may nominate a judge of the Court to
take part, with power to vote, in the examination o~ the case submitted to the
delegation.
If the delegation acts as a commission of inquiry, this task may be entrusted
to persons other than the judges of the Court. The traveling expenses and
remuneration to be given to the said persons are fixed and borne by the Powers
appointing them.
ARTICLE
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ARTrCLE 21
[396]
The contracting Powers only may have access to the Court of Arbitral Justice
set up by the present Convention.

22
The Court of Arbitral Justice follows the rules of procedure laid down in the
Convention of July 29, 1899, except in so far as the procedure is laid down in
the present Convention.
ARTICLE 23
The Court determines what language it will itself use, and what languages
may be used before it.
ARTICLE

ARTICLE

24

The International Bureau serves as channel for all communicatio'1s to be
made to the judges during the interchange of pleadings provided for in Article
39, paragraph 2, of the Convention of July 29, 1899.

25
For all notices to be served, in particular on the parties, witnesses, or experts,
the Court may apply direct to the Government of the Power on whose territory
the service is to be carried out. The same rule applies in the case of steps being
taken to procure evidence.
The requests addressed for this purpose shall be executed according to the
means at the disposal of the Power applied to under its domestic legislation.
They can only be rejected when this Power considers them likely to impair its
sovereign rights or its safety. If the request is complied with, the fees charged
must only comprise the expenses actually incurred.
The Court is equally entitled to act through the Power on whose territory
it sits.
Notices to be given to parties in the place where the Court sits may be served
through the International Bureau.
ARTICLE

26
The discussions of the Court are under the control of the president or
vice president, or, in case they are absent or cannot act, of the senior judge
present.
The judge appointed by one of the parties cannot preside.
ARTICLE

27
The Court considers its decisions in private, and the proceedings are secret.
All decisions of the Court are arrived at by a majority of the judges present.
If the number of judges is even and equally divided. the vote of the junior
judge. in the order of precedence laid down in Article 4, paragraph 1, is not
counted.
ARTICLE 28
The judgment must give the reasons on which it is based. It contains the
names of the judges taking part in it; it is signed by the president and registrar.
ARTICLE
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29
Each party pays its own costs, and an equal share of the costs of the trial.
ARTICLE

ARTICLE

30

The provisions of Articles 21 to 29 are applicable by analogy to the procedure
before the delegation.
When the right of attaching a member to the delegation has been exercised
by one of the parties only, the vote of this member attached is not recorded, if
the votes are evenly divided.
ARTICLE 31
The general expenses of the Court are borne by the contracting Powers.
The Administrative Council applies to the Powers to obtain the funds requi
site for the working of the Court.
ARTICLE

32

The Court itself draws up its own rules of procedure, which must be com
municated to the contracting Powers.
After the ratification of the present Convention, the Court shall meet as
early as possible, in order to elaborate these rules, elect the president and vice
pres{dent and appoint the members of the delegation.
ARTICLE

33

The Court may propose modifications in the provisions of the present Con
vention concerning procedure. These proposals are communicated through the
Netherland Government to the contracting Powers, which will consider together
as to the measures to be taken.
PART

IlL-Final provisions
ARTICLE

34

The present Convention shall be ratified as soon as possible.
The ratifications shall be deposited at The Hague.
A proces-verbal of the deposit of each ratification shall be drawn up, of which
a duly certified copy shall be sent through the diplomatic channel to all the
contracting Powers.
ARTICLE

35

The Convention shall come into force six months after its ratification.
It shall remain in force for twelve years, and shall be tacitly renewed for
periods of twelve years, unless denounced.
The denunciation must be notified, at least two years before the expiration
of each period, to the Netherland Government, which will inform the other
Powers.
The denunciation shall only have effect in regard to the notifying Power.
The Convention shall continue in force as far as the other Powers are concerned.
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Annex C
[398]
ARTICLES OF CONFEDERATION OF THE UNITED STATES OF
A~IERICA, 17771
ARTICLE 9
• . . The United States in Congress assembled shall also be the last resort
on appeal in all disputes and differences now subsisting or that hereafter may arise
between two or more states concerning boundary, jurisdiction or any other cause
whatever; which authority shall always be exercised in the manner following,
Whenever the legislative or executive authority or lawful agent of any state in
controversy with another shall present a petition to Congress, stating the
matter in question and praying for a hearing, notice thereof shall be
given by order of Congress to the legislative or executive authority of
the other state in controversy, and a day assigned for the appearance ot
the parties by their lawful agents, who shall then be directed to appoint
by joint consent, commissioners or judges to constitute a court for hearing
and determining the matter in question: but if they cannot agree, Congress shall
name three persons out of each of the United States, and from the list of such
persons each party shall alternately strike out one, the petitioners beginning, until
the number shall be reduced to thirteen; and from that number not less than
seven, nor more than nine names, as Congress shall direct, shall in the presence
of Congress be drawn out by lot, and the persons whose names shall be so drawn
or any five of them, shall be commissioners or judges, to hear and finally determine
the controversy, so always as a major part of the judges who shall hear the cause
shall agree in the determination: and if either party shall neglect to attend at the
day appointed, without showing reasons which Congress shall judge sufficient, or
being present shall refuse to strike, the Congress shall proceed to nominate three
persons out of each state, and the secretary of Congress shall strike in behalf of
such party absent or refusing; and the judgment and sentence of the court to be
appointed in the manner before prescribed, shall be final and conclusive; and if
any of the parties shall refuse to submit to the authority of such court, or to
appear or defend their claim or cause, the court shall nevertheless proceed to
pronounce sentence, or judgement, which shall in like manner be final and decisive,
the judgement or sentence and other proceedings being in either case transmitted
to Congress, and,lodged among the acts of Congress for the security of the parties
concerned: prOVIded th~t, every commissioner, before he sits in judgement, shall
take an oath to be admlmstered by one of the judges of the supreme or superior
co;ut of the state ~here th~ cause shal,l be tried, ' well and truly to hear and deter
mme the ma~ter 111 question, acco~dmg t,o the best of his judgement, without
favour, affectIOn or hope of reward : prOVIded also that no state shall be deprived
of territory for the benefit of the United States, . .
1

Revised Statutes of the United States, 1878, p. 9,
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Annex D

[399]
REPORT OF BARON GUILLAUME ON THE REVISION OF THE
CONVENTION OF 1899 FOR THE PACIFIC SETTLEMENT
OF INTERNATIONAL DISPUTES
GENTLEMEN: The First Commission, of which I have the honor to be the
reporter, has continued the work of the Conference of 1899; and, like it, we flatter
ourselves that we have contributed to the development of the principles of peace
and conciliatiop. which we have perseveringly and earnestly followed.
We believe that we interpret your thoughts when we proclaim that the
Convention of July 29 for the pacific settlement of international disputes marked
a great and decisive step along that pathway whose glorious end is the triumph
of law. Let us render sympathetic homage to those who, in the closing hours
of the last century, laid the foundations of the temple of peace, under the presi
dency of that eminent statesman who again this year, with the same spirit and
the same authority, has guided the work of the First Commission.
He has already recalled to you the memory of those who were then his
principal collaborators: Sir JULIAN PAUNCEFOTE, :Mr. HOLLS, and Count NIGRA,
whom death has taken from us; Mr. ASSER, Baron D'EsTOURNELLES DE CONSTANT,
Messrs. LAMMASCH, MARTENS, ODlER, and ZORN. You will agree, without
doubt, that the ties of friendship which bind me to Baron DESCAl\1PS do not
prevent me from mentioning the distinguished assistance which he gave the
Commission as reporter.
At the beginning of the Conference of 1899, we seemed to be still very far
from a satisfactory solution of the great cause of arbitration; we did not have
sufficient faith in this method-so simple, so natural-of declaring law; our eyes
were fixed, rather, upon the conflicts, happily very rare, where recourse to arbitra
tion seemed to be powerless, instead of upon that extended field in which it might
exercise its beneficial influence. \Ve do not sufficiently appreciate the results to be
secured by the development of that peaceful institution in international usage,
by its systematic organization and by making its forms of procedure more
flexible.
Until 1899, arbitration, the conception of which is too natural, too humane,
not to have been considered at all times as a valuable means of settlement. was
still difficult of application among nations, because its rules, insufficiently defined,
uncertain and changeable, aroused fears of complications and delays.
It became necessary, then, to call the attention of peoples and Governments
to this implement of peace by making its use easy; it was necessary to sink more
deeply into the universal conscience the necessity for recourse to law every time
that the nature of the disputes made a peaceful solution possible.
In creating a high international court, of which the name alone-" Perma
nent Court of Arbitration "-is a complete outline and is self-explanatory, in
establishing upon solid bases the procedure of the Court which is called upon to
decide disputes between nations, the First Conference took a great step in the
work of peace.
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[400] The establishment of international commissions of inquiry, too, in 1899,
raised certain fears, which were soon dissipated, thanks to the wise
provisions of the Convention of July 29. In giving them a purely voluntary
character, in excepting disputes regarding the vital interests of nations, in limit
ing the field of action of commissions of inquiry to questions of fact, the Conven
tion for the pacific settlement of international disputes conferred upon them a
character the usefulness of which no one dreams of contesting.
Two of the most powerful nations of the world, in the. course of a period
of great disturbance, still within the memory of all of us, found these com
missions a sure, honorable, and expeditious method of settling a dispute the
consequences of which might have been disastrous, if direct and immediate
resort to the exact provisions already ratified by public opinion had not been able
to calm popular emotion, and thereby prevent situations which could not be
relieved, and deeds beyond recall.
The Government of His Majesty the Emperor of all the Russias, the august
initiator of the Peace Conferences, understood, however, that the work of 1899
still demanded to be completed and bettered; it was necessary to extend the field
for arbitration; it was necessary to endow the institution of international com
missions of inquiry with a set of rules of procedure which would make their use
surer and more expeditious.
The circular addressed to the Powers by the Cabinet of St. Petersburg,
April 3, 1906, contained at the head of the program for the Second Peace
Conference:
Improvements to be made in the provisions of the Convention for the
pacific settlement of international disputes as regards the Court of Arbitra
tion and international commissions of inquiry.
The accomplishment of this task was confided to the First Commission,
assisted by the work of two committees of examination. 1
I am going to try to report their labors to you, telling you first that by
unanimous agreement the Convention worked out by the First Peace Conference
remains in force, and that only those articles modified by your decree must be
submitted to further approval.
The first two articles of the Convention of July 29 gave rise to no discus
sion; the amendment presented by the delegation from the United States of
1 The first committee, designated as committee A, under the presidency of his Excellency
lIr. LEON BOURGEOIS, was composed of his Excellency Baron MARSCHALL VON BlEBERSTEIN
and Mr. KRIEGE, for Germany; his Excellency General PORTER and Mr. SCOTT, for the
United States of America; his Excellency Mr. DRAGO, for the Argentine Republic; his Excel
lency Mr. MEREY VON KAPos-MERE and Mr. LAMMASCH, for Austria-Hungary; his Excel
lency Baron GUILLAUME, reporter, for Belgium; his Excellency Mr. Ruy BARBOSA, for Brazil;
his Excellency Baron D'EsTourNELLEs DE CONSTANT and l\Ir. FROMAGEOT, for France; his
Excellency Sir EDWARD FRY, for Great Britain; Mr. STREIT, for Greece; his Excellency
Count TORNIELLI, his Excellency Mr. POMPILJ, and Mr. FUSINATO, for Italy; his Excellency
~r. ESTEVA and his Excellency Mr. DE LA BARRA. for Mexico; Mr. LANGE, for Norway;
Ius Excellency Mr. ASSER, for the Netherlands; his Excellency Mr. D'OLIVEIRA for Portu
gal; his Excellency Mr. MARTENS, for Russia; his Excellency Mr. MILOVANOVITC~ for Serbia;
his Excellency Mr. HAMMARSKJi:iLD, for Sweden; his Excellency Mr CARLIN {or Switzer
land.
,.
,
The second committee, designated as committee C, under the presidency of Mr. FUSINATO,
was composed of Mr. KRIEG~, Mr. SCOTT, M.r. LAM MASCH, his Excellency Baron GUILLAUME,
reporter, Mr. FR~MAGEOT, his Excellency Sir EDWARD FRY, Mr. CROWE, Mr. LANGE, and his
Excellency Mr. DOLIVEIRA.
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{401] America providing for the insertion in Article 3 of the words" and desira
ble " after the word" expedient" was unanimously approved.
The first three articles of the Convention are therefore drawn up as follows:
PART

1.-THE

MAINTENANCE OF GENERAL PEACE
ARTICLE

1

With a view to obviating as far as possible recourse to force in the relations between
States, the signatory Powers agree to use their best efforts to ensure the pacific settlement
of international differences.
PART H.-GOOD OFFICES AND MEDIATION
ARTICLE 2
In case of serious disagreement or dispute before an appeal to arms, the signatory
Powers agree to have recourse, as far as circumstances allow, to the good offices or
mediation of one or more friendly Powers.
ARTICLE 3
Independently of this recourse, the signatory Powers deem it expedient and desirable
that one or more Powers, strangers to the dispute, should, on their own initiative and
as far as circumstances may allow, offer their good offices or mediation to the States at
variance.
Powers strangers to the dispute have the right to offer good ofOCes or mediation, even
during the course of hostilities.
The exercise of this right can never be regarded by either of the parties in dispute
as an unfriendly act.

Articles 4,5,6, and 7 of the Convention did not arouse any remarks.
The Haitian delegation 1 had proposed to modify Article 8 with the purpose
of no longer confiding the role of mediation to the two Powers chosen directly
by the States in controversy, but instead to empower those States to name a
mediator authorized to prevent a breach of peaceful relations.
The Commission would have viewed with regret any change in the text of
Article 8, which establishes an ingenious system of mediation; it felt also that if
two Powers are in dispute, the States to which they have confided the defense of
their interests would have difficulty in agreeing upon the choice of a mediator;
the proposed modification was therefore unanimously rejected.
These five articles remain in the following form:
ARTICLE 4
The part of the mediator consists in reconciling the opposing claims and appeasing the
feelings of resentment which may have arisen between the States at variance.
ARTICLE

5

The functions of the mediator are at an end when once it is declared, either by one of
the parties to the dispute or by the mediator himself, that the means of reconciliation
proposed by him are not accepted.

[402]

ARTICLE

6

Good offices and mediation, undertaken either at the request of the parties in dispute,
or on the initiative of Powers strangers to the dispute, have exclusively the character of
advice and never have binding force.
, See vo!' ii, First Commission, annex 6.
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ARTICLE

7

The acceptance of mediation cannot, unless there be an agreement to the contrary, have
the effect of interrupting, delaying, or hindering mobilization or other measures of prepara
tion for war.
If it takes place after the commencement of hostilities, the military operations in
progress are not interrupted, unless there be an agreement to the contrary.
ARTICLE

8

The signatory Powers are agreed in recommending the application, when circumstances
allow, of special mediation il1" the following form:
In case of a serious difference endangering peace, the States at variance choose re
spectively a Power, to which they entrust the mission of entering into direct communication
with the Power chosen on the other side, with the object of preventing the rupture of
pacific relations.
For the period of this mandate, the term of which, unless otherwise stipulated, cannot
exceed thirty days, the States in dispute cease from all direct communication on the subject
of the dispute, which is regarded as referred exclusively to the mediating Powers, which
must use their best efforts to settle it.
In case of a definite rupture of pacific relations, these Powers are charged with the
joint task of taking advantage of any opportunity to restore peace.

PART IH.-INTERNATIONAL COMMISSIONS OF INQUIRY
Article 9 gave rise to a minute examination and profound deliberation.
The amendment proposed by the Haitian delegation 1 was rejected from the
very fact that its provisions regarding Article 8 had not been adopted. The
discussion thereafter dealt exclusively with the draft worked out by the Russian
delegation. 2
The scope of these provisions was twofold: to substitute the term" agree"
for the words •• deem it expedient," which was also asked by the Netherland
delegation, and to give to commissions of inquiry, together with their right to
determine questions of fact, the duty to determine the question of responsibility
if the occasion arose.
The discussion, in truth, covered Article 9 in its entirety.
His Excellency Mr. MARTENS declared that the end sought by the Russian
delegation in proposing modifications of the text adopted by the First Peace
Conference was to give it more flexibility and make its· application easier and
more frequent. He was in a position to assert, as was everyone, the usefulness
of this prompt and easy method of obtaining a peaceful solution of conflicts
which might disturb peace among nations; he was convinced that it was most
important to preserve the institution of commissions of inquiry in the exact form
given it, which distinguishes it from the idea of arbitration; he understood that
recourse to this legal method remained absolutely voluntary; but he wished to
invite nations more strongly to resort to this peaceful method of settling their
differences every time that circumstances would permit.
He did not urge the introduction of the word" responsibility," which per
haps went beyond his thought because-as I have already said-he did not
intend to tresspass upon the well-defined field of arbitration; he had in view
1

See vol. ii, First Commission, annex 6.

• Ibid., annex 2.
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only the statement of the facts asserted by each of the States in dispute, and
forming the basis of their responsibility.
[403] This eminent jurisconsult, however, did not at all desire to introduce
something new in this connection; but he asserted that the phraseology
of Article 9 was neither clear nor in sufficiently legal form. He simply intended
to have the fact recognized that two Powers which agreed upon resorting to an
international commission of inquiry with broader provisions than those provided
in Article 9, were always free to conclude a convention for that purpose.
This right cannot be disputed; the provisions of Article 9 are not restrictive;
the committee has recognized that; but it has not forgotten that the very estab
lishment of international inquiry in 1899 raised very keen apprehensions which
were only dissipated by the introduction of various elements into the phraseology
of this article.
He did not think it desirable to modify the framework which was established
for commissions of inquiry by the Convention of July 29; he rejected every
modification of the text which might lead one to believe that the rules established
by the first Conference had been altered.
The text of Article 9 has therefore been retained, except for the addition
of the words •• and desirable" after the word "expedient," proposed by the
delegation of the United States.
This modification was unanimously adopted; it accords with that which had
already been agreed to in Article 3.
In the plenary session of the Commission his Excellency Mr. BELDIMAN
recalled the fact that in 1899 it was due to the opposition of Roumania, Greece,
and Serbia, that recourse to commissions of inquiry was not made obligatory.
In the Conference of 1907 no one has thought of reconsidering this decision, and
of contesting the point of view lately defended by the first delegate of Roumc..nia
and his colleagues.
His Excellency Mr. MARTENS called attention to the fact that in spite of the
reservations provided in Article 9 concerning recourse to commissions of inquiry,
Great Britain and Russia did not hesitate in the Hull incident, where vital interest
and the honor of two countries were certainly concerned, to appeal to this valu
able, peaceful method of settling the difference which had arisen between them. It
should be understood that it is always left to the Powers to invoke the reserva
tions of Article 9 or to ignore them.
Article 9 will , therefore be drawn up in the following manner:
ARTICLE 9
In disputes of an international nature involving neither honor nor vital interests, and
arising from a difference of opinion on points of fact, the signatory Powers deem it expe
dient and desirable that the parties who have not been able to come to an agreement by
means of diplomacy, should, as far as circumstances allow, institute an international com
mission of inquiry, to facilitate a solution of these disputes by elucidating the facts by
means of an impartial and conscientious investigation.

Several amendments were proposed to Articles 10-14 of the Convention of
July 29; these came from the delegations of Russia,! Italy,2 the Nether
[404] lands,' France,' and Great Britain."
See vol. ii, First Commission, annex 2.
• Ibid., annex 3.
• Ibid., annex 4.
1

• Ibid., annex 1.
• Ibid., annex 5.
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The proposals of the last two Powers were, it is true, combined and formed
but one proposition. 1
The first paragraph of Article 10 has undergone no modification.
The committee of examination was unanimous in maintaining the principle
contained in the Convention of 1899; the exact statement of the facts to be exam
ined and the extent of the powers of the commissioners shall be left to the special
conventions entered into by the parties in dispute to establish the international
commissions of inquiry; it thought it useful to add that these conventions should
also determine the methods by which and period within which the commission
should be formed. This provision was also implied in the Convention of July
29 which, while indicating the method of forming the commission, provided for a
different stipulation.
Such are the provisions which should be contained in the inquiry conven
tion; there are others which the committee would like to have inserted. It
believes it would be useful for the parties in dispute to agree also, if necessary,
upon the place where the commission shall meet, upon the power to change this
meeting-place, upon the languages to be used, and upon the date for the filing
of the statements of fact by the parties.
It seemed that it would generally be easier for the Governments than for the
commissioners to agree upon the language which should be used. This view,
however, was not unanimously held in the committee, and the States have been left
free to give the decision on this point to the commissioners.
The draft which we have the honor to propose to you, says, in short, that
the convention shall determine, if necessary, the choice of languages, but it adds
that if this selection is not made, the commission shall itself decide.
The committee has provided an alternative of a similar but not identical
character, for the designation of the meeting-place of the commission. The con
vention is to determine this point; if it does not, the commission shall sit at The
Hague.
The value and extent of the functions of assessors claimed our attention for
a long time. The committee supported the proposal not to mention their presence,
except hypothetically.
The remark has been made that their function depends generally upon the
kind of persons from whom the selection is made. If the commission is composed
of jurisconsults, the assessors shall be real experts; if, on the contrary, the com
mission is composed of specialists the assessors shall generally be jurisconsults. In
the latter case, though without responsibility, they will certainly be called upon to
exercise a fairly strong influence.
Without deciding in advance the question as to whether it would not some
times be expeditious to give them a vote, the committee proposes that you say that
if the parties deem it necessary to name assessors, the convention providing for
the inquiry shall determine the method of their designation and the extent of their
powers.
Article 10 therefore will be drawn up as follows:
ARTICLE

10

International commissions of inquiry are constituted by special agreement between the
parties in dispute.
1

Ibid., annex 7.
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The inquiry convention defines the facts to be examined; it determines the mode
and time in which the commission is to be formed and the extent of the powers of the
commissioners.
It also determines, if there is need. where the commission is to sit, and whether it
may remove to another place, the language the commission shall use and the languages the
use of which shall be authorized before it, as well as the date on which each party must
deposit its statement of facts, and, generally speaking, all the conditions upon which the
parties have agreed.
If the parties consider it necessary to appoint assessors, the inquiry convention shall
determine the mode of their selection and the extent of their powers.

[405] Supposing that the inquiry convention has not provided for this, the
committee proposes that you decide that the place of meeting of the
commissions shall be at The Hague; it goes without saying that the meeting-place
once fixed should not be changed without an agreement between the parties.
It is the duty of the commission-as we have already said-to choose the
languages the use of which is authorized before it, if the inquiry convention
does not do so.
Such are the rules which inspired the following draft of Article 11.
ARTICLE

11

If the inquiry convention has not determined where the commission is to sit, it shall
sit at The Hague.
The place of sitting, once fixed, cannot be altered by the commission except with the
assent of the parties.
If the inquiry convention has not determined the languages to be employed, the question
is decided by the commission.

Article 12 reproduces almost textually Article 11 of the Convention of July
29, 1899; a simple addition has been made thereto, because it appeared useful to
mention also the rules to be followed in choosing the president; these provisions
are contained in Article 34 of the said Convention.
It is therefore redrawn as follows:
ARTICLE 12
Unless otherwise stipulated, international commissions of inquiry are formed in the
manner determined by Articles 32 and 34 of the present Convention.

Article 13, as submitted by us for your approval, is a reproduction of Article
35 of the Convention of 1899; it seemed necessary to adopt the same provisions
regarding the death, retirement, or disability of. members of commissions of
inquiry as apply to members of an arbitral court.
Here is the form which we have given to this provision:
13
In case of the death, retirement or disability from any cause of one of the commis
sioners or one of the assessors, should there be any, his place is filled in the same way as
he was appointed.
ARTICLE

Article 14 of our draft was inspired by Article 37 of the Convention of
July 29, 1899; it practically reproduces its terms, considering, however, the
necessary distinction between the duties of arbitral tribunals and commissions of
inquiry. Care in maintaining this distinction has led the committee to modify
slightly the draft proposed by the delegations from France and Great Britain.
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Instead of providing that the parties 1 shall be authorized to name counsel
or lawyers to have charge of the defense of the rights or interests of the parties
before the commission, it is proposed that you provide that the counsel and law
yers shall be authorized to present and maintain the interests of the parties.
Our draft of Article 14 clearly indicates the voluntary character of the
designation of counsel and lawyers by the parties. Although agents, being the
representatives of their Governments, have an essential and necessary place before
the commission, this is not equally true in the case of counsel and lawyers whose
employment is not indispensable and should be freely left to the decision of the
parties.
[406] These considerations have prompted the following terminology:
ARTICLE

14

The parties are entitled to appoint special agents to attend the commission of inquiry,
whose duty it is to represent them and to act as intermediaries between them and the
commission.
They are further authorized to engage counselor advocates, appointed by themselves,
to state their case and uphold their interests before the commission.

The proposition presented by the Russian delegation provided in Article
13 that" the commission shall be formed within two weeks after the date of the
incident which caused its formation."
While recognizing the purpose of this provision, and appreciating how
important it is to hasten the meeting of commissions of inquiry as much as
possible, the committee thought it difficult to provide in the present Convention
for a fixed period; this determination might discourage the Powers who found
it too short; it would again raise the question as to what would be the consequences
if the term indicated should expire without the formation of the commission.
It is important not to state any rule which may be of such a nature as to
prevent the parties from resorting to commissions of inquiry; it should be noted,
too, that Article 9 of the present Convention does not recommend the establish
ment of an international commission except when the parties shall have stated
that they cannot agree by diplomatic means.
Article 12 of the Convention provided that the International Bureau estab
lished at The Hague should serve as registry for the arbitral court. The com
mittee thought it wise to reproduce this provision with respect to commissions
of inquiry which may sit at The Hague; it has added that the Bureau should put
its offices and staff at the disposition of the signatory Powers in the operation of
commissions of inquiry; this also being inspired by a rule agreed upon by the
First Peace Conference; Article 26 of the Convention for the pacific settlement
of international disputes says in fact that the International Bureau at The Hague
is authorized to place its offices and staff at the disposal of the signatory Powers
in the operation of any special arbitral tribunal.
Article 15 will provide therefore:
1 [By evident misprints in the original French report, substituting "commissions" for
" parties" and" elle" for" elles," the text is made to read: .. Instead of providing that the
commissions shall be authorized to give the defense of their rights or interests to counselor
lawyers named by the commission, it is proposed," etc., etc. This phraseology is manifestly
inco:rect when read in the light of the French and British proposals, the text of the Con
ventIon of 1899, and the text finally adopter! in 1907.-TRANSLATOR.]
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15

The International Bureau of the Permanent Court of Arbitration acts as registry for
the commissions which sit at The Hague, and shall place its offices and staff at the disposal
of the signatory Powers for the use of the commission of inquiry.

Experience has proved the necessity of taking measures regardinO'o the secre
tarial staff and registry of commissions of inquiry in case they do not sit at
The Hague. Suchis the purpose of Article 16.
It was deemed desirable to have the records of all commissions of inquiry,
wherever they may sit, brought together at The Hague; they shall be placed in
the International Bureau as soon as any inquiry which did not take place in this
city has been concluded.
The proposals of the French and British delegations also assigned to the
registry the duty of securing the necessary stenographers and translators.
While recognizing the fact that such appointments, made through the efforts
of the registry of the commission, would be of such a character as to give
[407] valuable assurances of the impartiality of the stenographers and translators,
the committee did not think it should adopt this proposal, believing it more
in accord with equity to permit the agents and parties to choose these assistants
themselves.
If their notes and translations do not agree, the commission shall decide in
regard thereto.
The article is therefore drawn up in the following manner:
ARTICLE

16

If the commission meets elsewhere than at The Hague, it appoints a secretary general,
whose office serves as registry.
It is the function of the registry, under the control of the president, to make the neces
sary arrangements for the sittings of the commission, the preparation of the minutes, and,
while the inquiry lasts, for the custody of the archives, which shall subsequently be trans
ferred to the International Bureau at The Hague.

The committee were unanimous in regretting the almost complete absence
of rules of procedure in the Convention of 1899, and in recognizing the necessity
of filling this lack; but several divergent views appeared as to the number of rules
which it would be proper to embody in the present Convention. Should it limit
itself to the enunciation of general provisions, or was it preferable to set them
forth with more precision and detail?
\Ve must recognize that the partisans of both of these divergent views were
inspired by the same idea which dominated all of our deliberations. \Ve must
make the resort to international commissions of inquiry simple and prompt. If
States which intend to employ this pacific method of settling their differences do
not find in the Convention which we are working out a clear and practicable
guide to facilitate the preliminary steps, and to the immediate commencement of
the investigation itself, it is to be feared that they \lill give up the use of this
instrument of peace. The facts which are to be determined may have aroused
national passions difficult to allay, or critical situations which it would be danger
ous to continue. An instrument sufficiently well fashioned and of sufficiently
simple use to be employed without loss of time, must be placed in the hands of
these Governments.
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If a profusion of rules may, on the one hand, arouse apprehension, despite
their purely voluntary character, because the parties still have the power to provide
in the inquiry conventions rules of procedure which they intend to follow, others
were moved by the idea that working out rules of procedure is a long and labori
ous task, and that in the greater number of cases States which have differences
to adjust and which desire to solve them as soon as possible will highly appreciate
the advantage of finding in the Convention exact rules, easy of application, which
they may adopt in such cases without delay.
Experience has proved how difficult it is to agree upon the smallest details
of procedure; the more complete the rules which this Convention places at the
disposition of ~he parties, the more prompt, effective, and frequent will be the
beneficent operation of international commissions of inquiry.
The committee has endeavored to take into account these different considera
tions by writing into the draft which it has the honor to submit to you, only
those rules of procedure which it believes it is really useful to recommend to
the States, clearly specifying, too, their purely voluntary character, which I
mentioned above, in order to avoid every fear that one of the parties may attack
the report of the commission as void, because of the violation of one or other
of the said rules.
Such are the considerations which have led the committee to adopt the
draft which follows; it reproduces a provision proposed by the delegations
[408] of France and Great Britain.l A single noticeable modification has been
introduced; it was inspired by the considerations above stated. Instead
of saying that the signatory Powers have agreed upon the rules applicable to the
procedure in the case of an inquiry, provided the parties do not adopt others,
our draft contents itself with a recom1ttelldation.
The article, whose text we give below, combined with the provisions set
forth above, also satisfies the considerations that led the delegations of Italy 2
and the Netherlands' to present amendments to Article 10 of the Russian
proposal and to Article 2 of the French proposal.
ARTICLE

17

In order to facilitate the constitution and working of international commISSIOns of
inquiry, the signatory Powers recommend the following rules, which shall be applicable to
the inquiry procedure in so far as the parties do not adopt other rules.

The provisions which appear in our draft under No. 18 were borrowed
word for word from the Franco-British proposals; they gave rise to no remarks or
discussion in the committee.
ARTICLE

18

The commission shall settle the details of the procedure not covered by the special
inquiry convention or the present Convention, and shall arrange all the formalities required
for dealing with the evidence.

Article 19, as submitted to you by the committee, reproduces the provision
in No. 13 of the Franco-British proposals, with a simple modification of phrase
ology intended to render the text clearer.
1 See vol. ii, First Commission, annex 7.
• Ibid., annex 3.
I Ibid., annex 4.
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No objection was raised to this article in the committee. Here is the form
which clearly announces that the •• statements of facts" are not necessary but
voluntary; they may sometimes be advantageous, and they may not be.
ARTICLE

19

On the inquiry both sides must be heard.
At the dates fixed, each party communicates to the commission and to the other party
the statements of facts, if any, and, in all cases, the instruments, papers, and documents
which it considers useful for ascertaining the truth, as well as the list of witnesses and
experts whose evidence it wishes to be heard.

Article 10 provides that the inquiry convention shall determine, if necessary,
the power of the commission to change its place of meeting.
This power will be indispensable for the statement of the facts in dispute,
but the committee believed it important to appear very prudent in this delicate
matter.
It might sometimes be dangerous for a commission of inquiry to go rashly to
the very spot where a dispute might have occurred a short time before.
Intense feeling may perhaps still exist for several weeks after the occurrence
of the facts which it is the duty of the commission to determine, and the appear
ance of the commissioners-who might only too easily be taken by public opinion
to be judges-might be of such a nature as to occasion over-excitement of popular
sentiment.
It is therefore necessary to subordinate the exercise of this power to
change the meeting-place to one prime factor: the prior consent of the
[409] parties in dispute. The State upon the territory of which the disputed
facts should be established will generally be able, in short, to furnish useful
suggestions as to the opportune time for changing the place of meeting.
The committee was led to condition this power to change the place of meeting
upon a second consideration. If the commission wishes to go upon the territory
of a third Power, respect for the sovereignty of the latter imposes an obligation
to ask its consent in advance.
After a minute examination of the question, the committee has concluded
that we should recognize that the commission has the power to apply directly to
the Government of the third Power in question to obtain this authorization with
out being obliged to ask for the interposition of the States in dispute.
In case of the refusal of one of the States in interest, the commission will be
obliged to give up the proposed change of meeting-place.
With these ideas in mind, the committee drew up the following article:
ARTICLE

20

The commission is entitled, with the assent of the parties in dispute, and with the per
mission of the State in which the territory in dispute is located, to move temporarily
to this territory, if it is not already there, or to send thither one or more of its members.

tion.

Article 21, borrowed from the Franco-British draft, gave rise to no observa
It is drawn up as follows:
ARTICLE

21

Every investigation, and every examination of a locality, must be made in the presence
of the agents and counsel of the parties or after they have been duly summoned.
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Article 15 of the Franco-British proposal granted to the commIssIon the
right to ask one or the other of the parties for necessary explanations or
information, and provides for the case of a refusal to do so.
This provision permits the commission to ask the States in litigation, if it
deems it desirable, for certain supplemental proofs; on this point the first part
of the article was adopted by the committee. But it seemed useless to provide
for the case of a refusal by the parties; it also seemed important to avoid every
appearance of contradiction between this provision for a possible refusal and the
terms of the following article, which provides that the parties have agreed to
furnish the international commission of inquiry, to the greatest possible extent,
with all things necessary for it to learn the truth.
With these ideas in mind the committee proposes that you adopt the
following text:
ARTICLE

22

The commission is entitled to ask either party for such explanations and information
as it deems expedient.

Article 16 of the Franco-British proposal, which raises some delicate ques
tions, held the attention of the committee for a long time.
It cannot be denied that parties to an inquiry convention have bound them
selves by that very fact to furnish the commission with the means of arriving
at the truth.
This obligation was already set forth in a general manner by an article in
the Convention of July 29, 1899, stating that .. the Powers in dispute
[410] undertake to supply the international commission of inquiry, as fully as
they may think possible, with all means and facilities necessary to enable it
to become completely acquainted with and to accurately understand the facts in
question."
In recommending this provision for the approval of the First Peace Confer
ence, the eminent reporter of the Third Commission called attention to the fact
that the agreement provided in this article did not comprise an obligation on the
part of a Power to furnish information which might be injurious to its own
security, and it made this idea a matter of law by modifying the general agree
ment with this reservation: "as fully as they may think it possible."
We have retained these terms; whatever may be our desire to see litigant
States throw full light upon the inquiry, we do not think we should impose an
absolute obligation upon the Governments to furnish all their means of proof. A
commission might abuse this obligation and push its curiosity beyond the neces
sary limits; this is an abuse and danger to be guarded against. The committee
therefore retained the reservations inserted in the act of 1899.
The determination of the means to be placed at the disposal of the com
missions to ensure the appearance of witnesses was more complex.
We should state, first, that the commission itself has no means of coercion
or threat at its disposal to assure the summoning of a witness. It can do no
more than to ask the State, upon whose territory this witness is found, for his
appearance.
What then will be the duty of States?
The committee was of the unanimous opinion that whatever might be his
nationality, if the witness called for was upon the territory of one of the two
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litigant States, signatories of the compromis, even if simply a resident, the Gov
ernments were under the moral and legal obligation to ensure his appearance.
They should be held to this within the limit of the means at their disposition
according to their internal legislation. The situation is the same with regard to
experts, and for the same reasons.
This agreement for the litigant Powers is express, but we must admit the
possibility that the witnesses may not be able to appear before the commission;
these States shall then proceed to take their depositions before competent
authorities.
We shall examine later the case where the witnesses are found on the
territory of a third Power; Article 23, the text of which we examine below,
contains only the provision of Article 16 of the Franco-British proposal: an
affirmation of the agreement imposed upon the litigant States to aid the com
mission of inquiry in its search for the truth, and the determination of the means
which they will employ to assure the appearance of the witnesses when they
are upon their territory.
The committee did not fail to examine questions which may arise with regard
to professional secrets. It has considered the point as to whether litigant States
should feel themselves obliged to release their employees therefrom.
It did not seem to us opportune to adopt any provision in this regard, because
we believe that Governments may enjoy the same liberty of judgment before
commissions of inquiry as before their own tribunals.
In plenary session of the Commission, his Excellency Mr. HAGERUP asked
that it be expressly stated that the States signatory to the Convention, the laws
of which do not contain measures providing for the appearance of witnesses,
should not be required to modify their laws in this respect.
[411] The Commission was unanimous in declaring that it believed that the
Governments have no other obligation than to use such means as they find
in their own laws.
We therefore propose to phrase Article 23 in the following manner:
ARTICLE 23
The Powers in litigation undertake to supply the international commission of inquiry, as
fully as they may think possible, with all means and facilities necessary to enable it to become
completely acquainted with and to accurately understand the facts in question.
They undertake to make use of the means at their disposal under their municipal law,
to ensure the appearance of the witnesses or experts who are in their territory and have
been summoned before the commission.
If the witnesses or experts are unable to appear before the commission, the parties
shall arrange for their evidence to be taken before the qualified officials of their own
country.

If the witnesses which the commission desires to hear are on the territory of a
third Power, which is a signatory to this Convention, formal obligation on the
part of this State to assure their appearance is no longer possible.
The first case, which is the subject of the provisions of Article 23, deals
with Powers which have signed the inquiry convention. They knew, when they
accepted this method of settling their dispute, the obligations to which they were
submitting; they were able to estimate the consequences in advance.
The second case, with which we are now dealing, concerns a State not a
party to the inquiry convention; it has made no promise. \Vhile we believed it
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possible to recognize an obligation on its part to lend its assistance to the com
mission, in order to ensure the appearance of witnesses, it seemed to us, however.
necessary to adopt a qualification: the power to refuse this if it believes that this
appearance would threaten its security or its sovereignty.
It will be its own judge in the exercise of the power of invoking this qualifi
cation.
This rule, which we have expressed in exactly the terms which are employed
for letters rogatory in treaties in private international law, was adopted by the
committee in case of all notices which the commission might have to make upon
the territory of a third Power, a signatory to the present Convention.
It is to be the same, Article 24 provides, when it is a question of proceeding
at once to the establishment of all methods of proof.
Article 16 of the Franco-British draft served as the original basis for the
discussions of the committee upon the points covered by the articles which now
bear the numbers 23 and 24.
The Netherland delegation had asked that the second part of Article 16 be
omitted, fearing the difficulties which its application might produce.
The committee, while modifying the terms of this provision, and establishing
the distinctions which we have just had the honor to explain to you, did not
believe it could accept the Netherland proposition and avoid, through certain
reservations, any affirmation of the duty of the contracting parties to lend their
assistance in order to ensure the summoning of witnesses and experts, and in
case they could not appear before the commission, to proceed to take their
depositions before competent authorities.
We still had to determine the manner by which notifications addressed to a
third Power should be made by the commission; it was our duty to determine
who was to ask for the intervention of this State in order to take steps to secure
all the evidence on the spot.
Should this duty be left to the parties or to their agents? The committee
considered that this method might give rise to inconvenience; it might happen, in
fact, that one of the litigant States would be interested in preventing the giving of
a deposition by a witness. \Ve preferred to give to the commission of inquiry
itself the right to address directly the Government of the Power whose
[412] assistance might be asked.
We also believed it might sometimes be advantageous to have at its disposal
another method of notifying the third party to the controversy. The intercession
of the Power upon whose territory the commission may be sitting, will in certain
cases facilitate matters and furnish valuable assurances.
The form given to Article 24 which we submit for your approval, wherein we
preferred the use of the word" notification" instead of ., summons "-the latter
being stronger and seeming to imply the exercise. of a sovereign authority
provides clearly that the commission shall always have a choice between two
methods, if it does not hold its sessions upon the territory of a litigant State: it
can directly address the third Power, from which it asks assistance in establishing
proofs; it will also be able to resort to the intercession of the Power whose
hospitality it is enjoying.
Here are the terms of this article:
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24

For all notifications which the commission has to make in the territory of a third
Power signatory to this Convention, the commission shall apply direct to the Government
of that Power. The same rule shall apply in the case of steps being taken to procure
evidence on the spot.
These requests cannot be refused unless the Power in question considers them of a
nature to impair its sovereign rights or its safety.
The commission will also be always entitled to act through the Power in whose territory
it sits.
.

The provisions contained in Article 25, which we submit for your consider
ation, reproduce with slight modification the first two paragraphs of Article 18
of the Franco-British proposition. The committee was unanimously of the
opinion that all summonses to witnesses should be made through the Government
upon the territory of which they were found. This provision, which is in
harmony with the provisions of the preceding articles, is justified by the law of
the sovereignty of States, and by the necessity of putting them in a position to
invoke the reservations which the present Convention allows them in certain
cases. It would be imprudent to leave to every witness called the power to testify
without the authorization of his Government, but the latter could not refuse this
authorization without basing such refusal upon its right of sovereignty, or inter
est in its security.
The propositions filed by the delegations of France and Great Britain do not
mention experts in Article 18. It seemed to us necessary to provide for their
appearance as well as for all witnesses.
We finally decided that the word "called" was more in keeping with the
provisions set forth by the present Convention than" summoned."
The committee, prompted by the amendment proposed by the Netherland
delegation, did not judge it wise to defend the idea of having several hearings of
the same witness upon the same facts, as proposed by the Franco-British proposi
tion, unless it was for the purpose of confronting the witness with another whose
testimony would contradict his.
The committee believes that it is the commission's right to decide upon these
hearings; too absolute a rule might in certain cases cause difficulties.
Article 25, as we propose it to you, is therefore drawn up as follows:
ARTICLE

25

The witnesses and experts are summoned on the request of the parties or by the
commission of its own motion, and, in every case, through the Government of the State
in whose territory they are.
The witnesses are heart:! in succession and separately, in the presence of the agents and
their counsel, and in the order fixed by the commission.

[413] Article 19 of the Franco-British proposition, which determines the hear
ings of witnesses, was adopted without modification. It seems to require
no comment and bears the number 26 in the present Convention.
.
His Excellency the first delegate from Great Britain, however, indicated
certain preferences for the adoption of the English system, which permits of
direct questioning of the witnesses by the agents and counsel themselves.
The committee feared that this system would present difficulties to the
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subjects of countries where this method of questioning is not permitted and who
are not prepared for" cross-examination." It might discountenance the wit
nesses and affect the clearness, even the accuracy, of their testimony.
His Excellency Sir EDWARD FRY said he did not insist upon it.
Here, therefore, is the text of Article 26:
ARTICLE

26

The examination of witnesses is conducted by the president.
The members of the commission may, however, put to the witnesses the questions that
they consider proper in order to throw light on or complete their evidence, or in order to
inform themselves on any point concerning the witness within the limits of what is necessary
in order to get at the truth.
The agents and counsel of the parties may not interrupt the witness when he is making
his statement, nor put any direct question to him, but they may ask the president to put
such additional questions to the witness as they think expedient.

The following provisions, which form Articles 27 and 28 of the Convention,
also taken from the proposition of the delegations of France and Great Britain,
brought forth no observation in the committee; they are dictated by experience
and agree with sane judicial practices.
ARTICLE

27

The witness must give his evidence without being allowed to read any written draft.
He may, however, be permitted by the president to consult notes or documents if the
nature of the facts referred to necessitates their employment.
ARTICLE

28

A minute of the evidence of the witness is drawn up forthwith and read to the witness.
The latter may make such alterations and additions as he thinks well, which shall be recorded
at the end of his statement.
When the whole of his statement has been read to the witness, he is required to
sign it.

Article 17 of the project presented by the delegations from France and
Great Britain provides that the agents shall be authorized during or at the
close of the inquiry, to present in writing to the commission and to the other
party such statements, demands, or conclusions as they judge useful for the
purpose of revealing the truth.
This article was adopted; a single modification was made; the word ,. con
clusions" was replaced by the expression" summaries of facts" to avoid the
appearance of trespassing upon the field of arbitration by the commissions of
inquiry.
The committee, without wishing to go so far as to prevent all argument
before commissions of inquiry, as provided in the Russian proposition, agreed in
stating that the procedure of commissions of inquiry did not necessarily require
arguments. The version which is submitted to you notes this distinction between
the procedure of commissions of inquiry and arbitral procedure.
ARTICLE

29

The agents are authorized, in the course of or at the close of the inquiry, to present in
writing to the commission and to the other party such statements, requisitions, or summaries
of the facts as they consider useful for ascertaining the truth.
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{414] Article 30; relating to the deliberations of the commission, is taken from

the Franco-British plan; it aroused no discussion in the committee, which
confined itself to inserting therein a reference to the secrecy of the deliberations.
Here is the text:
ARTICLE

30

The commission considers its decisions in private and the proceedings remain secret.
All questions are decided by a majority of the members of the commission.
If a member declines to vote, the fact must be recorded in the minutes.

The committee had to examine the question of the public character of the
sessions of the commission, of the minutes, and of the documents connected with
the inquiry.
.
Publicity is not always possible; it sometimes causes difficulties, and even
danger; under some circumstances it might embarrass the witnesses called upon
to testify before the commission.
\Vas it necessary to lay down as a rule the public nature of the above, leaving
it to the commissioners and the parties to ask for secrecy?
The committee did not think so; it preferred, on the contrary, to provide that
publicity should not be allowed except on the decision of the commission and with
the consent of the parties. It believed that prudence demands the assertion of
the principle of secrecy; it is a useful precaution. It will always be easier for a
commission when it deems it possible to declare that the debates shall be open
to the public, than it would be to order the doors closed; it would be difficult to
take such a measure; it would run the risk of being misunderstood by the public.
With these ideas in mind, we adopted the following article, presented by the
delegations of France and Great Britain:
ARTICLE

31

The sittings of the commIssIon are not public, nor are the minutes and documents
connected with the inquiry published, except in virtue of a decision of the commission
taken with the consent of the parties.

Article 22 of the British proposition relating to the conclusion of the
inquiry gave rise to no observation.
The committee confined itself to the insertion of a reference to the hearing
of all witnesses in order to indicate clearly that no testimony should be permitted
after the closing of the inquiry.
Here are the terms in which Article 32 of the Convention is therefore drawn:
ARTICLE

32

After the parties have presented all the explanations and evidence, and the witnesses
have all been heard, the president declares the inquiry terminated, and the commission
adjourns to deliberate and to draw up its report.

Articles bearing numbers 33 and 34 in the present Convention were borrowed
verbatim from the Franco-British proposition. They brought forth no discussion.
Article 13 of the Convention of 1899 said:
The international commission of inquiry communicates its report to the
Powers in dispute, signed by all the members of the commission.
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The Committee did not think it necessary to reproduce the reference to the
presentation of the report to the Powers; but it maintained the character of the
article which clearly indicates, as the report of the Third Commission in 1899
stated, the nature of the work which is within the jurisdiction of the com
mIssIon.
[415] The commission is to limit itself to stating in its report the positive results.
of its investigation of the fads.
The provisions of Article 33 of the present Convention provide, too, for
the passage of the report by a majority vote, and provide for the occasion when
one of the members of the commission refuses to sign the said report. They
agree with the thought which prompted the amendment proposed by the Italian
delegation.
The text of these articles is as follows:
ARTICLE

33

The report of the international commission of inquiry is adopted by a majority vote
and signed by all of the members of the commission.
If one of the members refuses to sign, the fact is mentioned; but the validity of the
report is not affected.
ARTICLE

34

The report of the commission is read at a public sitting, the agents and counsel of
the parties being present or duly summoned.
A copy of the report is delivered to each party.

We did not feel obliged to modify the phraseology of Article 14 of the
Convention of 1899 for the pacific settlement of international disputes, which
after affirming that the report of the commission should be limited to a state
ment of the facts, without the character of an arbitral award, leaves to the
litigant Powers complete freedom in determining the effect to be given to this
statement.
In accord with the authors of the Franco-British proposition, we retained
this text verbatim.
The Russian delegation proposed to modify the article in the following
'llanner: 1
The Powers in litigation, having taken note of the statement of facts and
responsibility pronounced by the international commission of inquiry, are
free either to conclude a friendly settlement, or to resort to the Permanent
Court of Arbitration at The Hague.
The purpose of this revision, however humanitarian, was certain to exclude
from the field of investigation the case of settling a difference by violent methods,
by war. It was based upon this consideration-that if two Powers have been
able to agree to form a commission of inquiry, they will be able to go farther in
manifesting their desire for peace.
While acknowledging the generous idea which inspired this proposition,
the committee did not think it could defend a text which, by implying that
obligatory arbitration was a necessary consequence of resort to commissions of
inquiry, might be of such a character as to diminish the number of cases where
1

See vol ii, First Commission, annex 2.

NINTH MEETIKG, OCTOBER 16, 1907: ANNEXES

413

appeal would be had to this beneficent method for the peaceful settlement of
international differences.
Your committee fears that the Powers between which a difference might
arise, would, at times when it is desirable to act with great prudence and without
restraint, draw back in the face of the obligation to decide to resort to arbitra
tion even before the facts were accurately determined. This legal obligation
might constitute an obstacle, and might be found weaker than the moral obliga
tion resulting from the simple fact of the formation of a commission of inquiry.
The Netherland delegation proposed to insert after Article 24 of the French
proposition, Article 35 of the present Convention, an amendment providing:
[416] It is of course understood that Articles 8-13 and 15-21 are applicable
to procedure before the commission of inquiry only in so far as the
parties have not agreed upon other rules in the special inquiry convention.
The purpose set forth by this amendment having been attained by the
provisions inserted in the above-mentioned articles, the Netherland delegation
did not urge its amendment.
Article 3S of the present Convention therefore reproduces without modifi
cation-I repeat it-Article 14 of the Convention of July 29, 1899. It provides:
ARTICLE

35

The report of the commission is limited to a finding of facts, and has in no way the
character of an award. It leaves to the parties entire freedom as to the effect to be given
to this finding.

Finally, the committee adopted without discussion the text of Article 27
of the Franco-British proposition. The tenor thereof is as follows:
ARTICLE 36
Each party pays its own expenses and an equal share of the expenses of the commission.

PART IV.-INTERNATIONAL ARBITRATION
CHAPTER I.-The system of arbitration
Article 15 gave rise to no discussion; but the committee thought it desirable
to proclaim at the beginning of this chapter that recourse to arbitration implies
an obligation to submit in good faith to the arbitral award; we have inserted as
the second paragraph of Article 37 the text, slightly modified, of Article 19
of the Convention of 1899; the latter therefore is omitted.
The Swedish delegation also proposed to combine Articles 15 and 18 of the
Convention of July 29; it thereby preserved the present Article 16 with an
addition sanctioning the principle of obligatory arbitration, the special provisions
with regard to this subject being retained in Article 17 to 19.
ARTICLE

37

International arbitration has for its object the settlement of disputes between States
by judges of their own choice and on the basis of respect for law.
Recourse to arbitration implies an engagement to submit in good faith to the award.

Around Article 16 of the Convention of 1899 are grouped the various propo
sitions concerning the establishment of obligatory arbitration, the discussion of
which I shall have the honor of setting forth.
1
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I confine myself here to stating that his Excellency the first delegate £ro111
Great Britain having observed that this Article 16 formed the corner stone of the
Convention of July 29, and that it seemed desirable to respect its existence and
provisions, the committee was unanimously in favor of its retention. \Ve
[417] also adopted without opposition the proposition of his Excellency Mr.
MEREY, asking for the addition to this article of a paragraph recommend
ing recourse to arbitration so far as circumstances permit.
Under these conditions, here is the text which we submit for your approval:
ARTICLE

38

In questions of a legal nature, and especially in the interpretation or application of
international conventions, arbitration is recognized by the signatory Powers as the most
effective and at the same time the most equitable means of settling disputes which diplomacy
has failed to settle.
Consequently, it would be desirable that, in disputes about the above-mentioned ques
tions, the signatory Powers, if the case arise, have recourse to arbitration, in so far as
circumstances permit.

Articles 17 and 19 of the Convention of 1899 did not themselves cause any
observation or amendment. \Ve therefore propose that they be retained.
As for Article 18, that has been stricken out, as I stated above.
ARTICLE

39

The arbitration convention is concluded for questions already existing or for questions
which may arise eventually.
It may embrace any dispute or only disputes of a certain category.
ARTICLE

40

Independently of general or private treaties expressly stipulating recourse to arbitration
as obligatory on the signatory Powers, these Powers reserve to themselves the right of
concluding, either before the ratification of the present act or afterwards, new agreements,
general or private, with a view to extending obligatory arbitration to all cases which they
may consider it possible to submit to it.

CHAPTER

H.-The Permanent Court of Arbitration

Articles 20 and 21 of the Convention of July 29, 1899, gave rise to no
remarks before the committee. They therefore retain their present form.
ARTICLE

41

With the object of facilitating an immediate recourse to arbitration for internaticnal
differences, which it has not been possible to settle by diplomacy, the signatory Powers
undertake to organize a Permanent Court of Arbitration, accessible at all times and
operating, unless otherwise stipulated by the parties, in accordance with the rules of pro
cedure inserted in the present Convention.
ARTICLE

42

The Permanent Court shall be competent for all arbitration cases, unless the parties
agree to institute a special tribunal.

Article 22 underwent several modifications.
We have stated that Articles 25 and 36 of the Convention of 18~9 were
to some extent duplicates. While one provided that the tribunal ordinarily
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si~s at The Hague, the other decided that the choice of meeting-place of the
tnbunal was. to be made by the parties, but that this meeting-place should be at
Th~ Hague III default of s.uch choice. Both added that except in case of force
majeure the seat of the tnbunal could not be changed except with the consent
of the parties.
[418] I shall have the honor of indicating to you later the new form which we
propose for Article 36; it will permit of the omission of Article 25.
But it did not seem superfluous to the committee to state at the beginning
of Article 22 that the seat of the Permanent Court of Arbitration is also at The
Hague; there will be found, not only its material equipment, but its International
Bureau and the Administrative Council.
To meet the desire expressed by the members of the arbitral tribunal formed
in 1902 by the United States and the United Mexican States, to settle their
difference relating to the "Pious Fund of California," the German delegation
proposed the addition of the words "as soon as possible" after the words "at
The Hague" in the next to the last paragraph of said Article 22. This proposal
was accepted.
I add that I am here to act as the bearer of the wish expressed by the
members of the committee who desire to see the Powers which sign this Con
vention always give the notices provided for in this article to the International
Bureau at The Hague regularly and without delay.
Article 43 which replaces Article 22 of the Convention of 1899 is therefore
redrafted in the following manner:
ARTICLE

43

The Permanent Court has its seat at The Hague.
An International Bureau serves as registry for the Court.
This Bureau is the channel for communications relative to the meetings of the Court.
It has the custody of the archives and conducts all the administrative business.
The signatory Powers undertake to communicate to the Bureau, as soon as possible,
a duly certified copy of any conditions of arbitration arrived at between them and of any
award concerning them delivered by a special tribunal.
They likewise undertake to communicate to the Bureau the laws, regulations, and
documents, eventually showing the execution of the awards given by the Court.

Article 23 received only a slight addition, intended to set forth exactly the
period covered by the commission of every member of the Permanent Court
appointed to replace another member, in case of the death or retirement of the
latter.
The provisions of the Convention of 1899 were not sufficiently explicit in
this regard, and did not state whether the commission of the person recently
admitted should, like every other, be for six years, or could not exceed the term
of the commission of the person who was replaced.
The committee voted for the first of these two systems and proposed the
following text:
ARTICLE

44

Within the three months following its ratification of the present act, each signatory
Power shall select four persons at the most, of known competency in questions of inter
national law of the highest moral reputation, and disposed to accept the duties of arbitrator.
The pe'rsons thus selected shall be inscribed as members of the Court, in a list which
shall be notified to all the signatory Powers by the Bureau.
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Any alteration in the list of arbitrators is brought by the Bureau to the knowledge of
the signatory Powers.
Two or more Powers may agree on the selection in common of one or more members.
The same person can be selected by different Powers.
The members of the Court are appointed for a term of six years. Their appointments
can be renewed.
In case of the death or retirement of a member of the Court, his place is filled in the
same way as he was appointed, and for a fresh period of six years.

[419] Article 24 of the Convention of 1899 left to the parties absolute freedom
in the choice of arbitrators. We thought it important to limit this power in
order to give the arbitral tribunal the impartial character which accords with
its fundamental principles. \Vhile recognizing that it may be necessary, or at
least useful, for the parties under certain circumstances to have a judge of their
nationality on the tribunal, the committee thought it suitable to provide that all
the judges need not be nationals of the litigant States or designated by them as
members of the permanent Court of Arbitration.
Mr. LAMMASCH proposed the introduction of the following rules into the
article:
Each party shall name an equal number of arbitrators.
No national judge shall be named in case the tribunal is not composed
of more than three members.
The eminent jurisconsult admits national judges in cases involving sum
mary procedure. This procedure, as against that treated in Article 24, is called
upon to settle differences of a technical rather than legal nature; it does not
require either counter-cases or reply arguments. The nationals are referred to
simply as useful in furnishing the necessary explanations for the presentation and
equitable determination of the affair.
But he believes that in the case of regular procedure, it is preferable to
exclude nationals from membership on the tribunal when it is composed of but
three members.
This opinion was not shared by the committee. It seemed better to it to
leave the duty of determining this question to the parties and to preserve as a
typical tribunal that of five members as was done in the Convention of 1899.
With this in mind, we have adopted the following provision:
Each party appoints two arbitrators, of whom only one can be its
national (ressortissGnt) or chosen from among the persons selected by it
as members of the Permanent Court.
It has been stated that the text of Article 24 revealed a real. defect, and did
not provide for the case where the two Powers called upon to choose the
umpire failed to agree; if we do not adopt a clear and sure means of always
securing the designation of an umpire it might be easy for a Government to
choose a Power disposed to save it, upon occasion, from recourse to arbitration.
In this situation should we agree to the drawing of lots by the two Powers
for the designation of the arbitrator? The committee did not think so. If the
friendly Powers, named by the parties, cannot agree upon the choice of the
umpire and the drawing of lots should indicate which one should make the
selection, the very result of the arbitration would seem to be already decided.
In fact, one might easily be led to believe that the Powers chosen by the litigant
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parties would each represent the claims of the State which selected it, and that they
would endeavor to justify themselves by choosing an umpire who might support
them.
After a somewhat long discussion, the committee decided to propose that the
present provisions be retained; but with the addition of a provision stating
that in case of continued disagreement between the Powers, they should each·
name two candidates chosen from the list of the members of the Permanent
Court of Arbitration, and that one of these four persons should be chosen by lot
as umpire. In thus dividing the choice by lot among four persons, the difficulties
which this system might present would appear no longer to exist.
The drawing of lots may be carried out through the International Bureau of
the Permanent Court at The Hague.
The word "direct" was considered useless in the second paragraph of the
article and we have omitted it.
[420] Finally, the committee proposes to make the last three paragraphs of
Article 24 a new article, to follow after it.
Here is the version which we propose to you:
ARTICLE

4S

When the signatory Powers wish to have recourse to the Permanent Court for the
settlement of a difference that has arisen between them, the arbitrators called upon to
form the tribunal competent to decide this difference must be chosen from the general
list of members of the Court.
Failing the composition of the arbitration tribunal by agreement of the parties, the
following course shall be pursued:
Each party appoints two arbitrators, of whom one only can be its ressortissa1!t or chosen
from among the persons selected by it as members of the Permanent Court. These arbi
trators together choose an umpire.
If the votes are equally divided, the choice of the umpire is entrusted to a third Power,
selected by the parties by common accord.
If an agreement is not arrived at on this subject each party selects a different Power,
and the choice of the umpire is made in concert by the Powers thus selected.
If, within two months' time, these two Powers cannot come to an agreement, each of
them presents two candidates taken from the list of members of the Permanent Court,
exclusive of the members selected by the litigant parties and not ressortissa1!ts of either of
them. Which of the candidates thus presented shall be umpire is determined by lot.

The new Article 46 which we propose would therefore comprise the last three
paragraphs of Article 24.
For the reasons mentioned in the examination of Article 22, the committee
thought it wise to insert, in accordance with the proposition of the German dele
gation,! the words •• as soon as possible" in the first paragraph after the words
.. to the Bureau."
We have also thought we ought to say, at the beginning of the last paragraph
of this article: " The members of the tribunal" instead of .. the members of the
Court." This modification is not really an innovation; it renders exactly, we
believe, the thought of the authors of the Convention of 1899, who evidently did
not intend to accord diplomatic privileges and immunities to all of the members
of the Permanent Court of Arbitration, but only to those who, having been
chosen by the parties, are called upon to compose an arbitral tribunal.
Under these conditions the article will be drawn up as follows:
1

See vol. ii, First Commission, annex 12.

PLENARY CONFERENCE

418

ARTICLE

46

The tribunal being composed as provided in the preceding article, the parties notify to
the International Bureau as soon as possible their determination to have recourse to the
Court, the text of their comprolllis, and the names of the arbitrators.
The Bureau communicates without delay to each arbitrator the compromis, and the
names of the other members of the tribunal.
The tribunal assembles on the date fixed by the parties. The Bureau makes the neces
sary arrangements for the meeting.
The members of the tribunal, in the performance of their duties, and out of their own
country, enjoy diplomatic privileges and immunities.

I have already indicated under what conditions we propose to omit Article
25 of the Convention of July 29, 1899.
Article 26 gave rise to no observations, it therefore retains its present form:
ARTICLE

47

The International Bureau is authorized to place its premises and staff at the disposal
of the signatory Powers for the use of any special board of arbitration.
(421] The jurisdiction of the Permanent Court may, within the conditions laid down in the
regulations, be extended to disputes between non-signatory Powers or between sig
natory Powers and non-signatory Powers, if the parties are agreed to have recourse to this
tribunal.

Article 27 of the Convention of 1899 was the subject of two amendments.
The Peruvian delegation 1 proposed that in case of a dispute between two
Powers, one of them could always, by addressing a note to the International
Bureau at The Hague, declare that it was disposed to submit its difference to
arbitration. This note should make known in a summary way the view the Power
writing the note takes of the dispute, and what it claims as its right in the
matter. The International Bureau should bring the declaration it has received to
the attention of the other Power, and place itself at the disposition of both Powers
to facilitate an exchange of views between them which might terminate in the
conclusion of a compromis.
The .Peruvian delegation, very much in sympathy with the principle of obliga
tory arbitration, called attention in the session of the first subcommission on
August 13, to the fact that up to the present time permanent treaties of arbitra
tion apply only to difficulties of a legal nature or relating to the interpretation of
treaties already in existence between the contracting parties; in this way they do
not foresee the possibility of arbitration except in disputes of a secondary
character. That is not sufficient; we must think of more threatening disputes
and leap the barrier which prevents the arbitration of questions which concern
the essential interests or honor of States. The object of the Peruvian proposi
tion is not to create an obligation to arbitrate serious disputes, but only to make
it possible. In such cases it is important to offer new facilities to the States.
The way opened to the parties by the amendment of the Peruvian delegation
would consist in calling forth from the Power more disposed to arbitrate, an
unequivocal manifestation of its good-will.
,
By a declaration made to the International Bureau at The Hague the Power
is to manifest its conciliatory spirit, and this organization is to bring the declaration
1
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to the notice of the other State, serving as an intermediary between them for every
exchange of views which may lead to the conclusion of a compromis.
The Chilean delegation proposed,! on the other hand, that in case a dispute
which arises from facts which did not exist prior to the present Convention should
break out between two Powers one of them could always address to the Inter
national Bureau at The Hague, if necessary by telegraph, a declaration making
known the fact that it is disposed to submit the dispute to arbitration.
The .International Bureau should then notify the interested Government at
once of this declaration. It should also make it known, as well as the reply made
thereto, to the Governments signatory to the present Convention.
This proposition is inspired by the same ideas as are revealed by the amend
ment submitted to the Commission by the Peruvian delegation, but it concerns
only questions and differences which may arise from some future cause.
The Peruvian proposition, the Chilean delegation told us, would tend to give
the International Bureau the character of a compulsory mediator, a function
which does not at all accord with the articles of the Convention of 1899 relating
to its creation and its powers; while the Chilean amendment seeks to maintain the
part which the act of July 29 confided to the said International Bureau.
[422] In the subcommission, the French delegation declared itself very much in
sympathy with the purpose sought by the Peruvian and Chilean amend
ments. It cannot be disputed that Article 27 of the Convention of 1899, which
tends to facilitate resort to arbitration, has remained to date almost a dead letter.
The new propositions are of a character to complete this provision, by making it
easier for the parties themselves to appeal to arbitration without being halted by a
consideration of honor, and by inviting them to address themselves, in case of
necessity, to the International Bureau at The Hague.
A simple declaration will be sufficient to establish the fact that one of the
parties, having confidence in the rightfuln~ss of its cause, is ready to refer it to
courts of justice. Desiring to simplify as much as possible the function of the
International Bureau, and to reduce it to that of a messenger, the French delega
tion prefers the Chilean amendment .
.. It seems to us equally fortunate," said his Excellency BARON d'EsTOUR~
NELLES DE CONSTANT, "that the Bureau should bring the declaration in its.
possession to the attention of the signatory Powers, so that they may be able to
utilize their power to effect conciliations, so far as they deem it proper; that will.
be the occasion for them to fulfil the duty which they assumed in signing Article
27. It is natural, then, that the Bureau, having communicated the declaration
which it is charged to transmit, should be also authorized to transmit the reply."
The French delegation also believes it important to cover only disputes which
do not arise out of facts existing before the Convention. There exists among
all the nations of the world a considerable number of old disputes which arbitra
tion could not settle any more than could war, and which are not noticed except
with the consent of the parties.
The delegation of the United States of America shares the view expressed
by the French delegation and gives its support to the Peruvian proposition
amended by the Chilean delegation.
The power given by Article 27 of the Convention of 1899 to third Powers
was already of great importance, and by a fortunate application of its principle
President ROOSEVELT succeeded, several times, in preventing, or at least shorten
1
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ing, war which threatened to break out between several of the South American
States. The article proposed to-day seems still more practical, offering the liti
gant parties themselves an easy method, the only practicable one perhaps, of
resorting to arbitration at very embarrassing times.
The delegations of Great Britain, Russia, and Brazil expressed the same
feeling.
His Excellency Mr. MARTENS asks that it be well understood that the
Bureau shall confine itself to transmitting propositions sent to it, and. shall not
exercise any diplomatic function.
His Excellency Mr. Ruy BARBOSA maintains that the proposition cannot have
any retroactive effect, and recalls the fact that the Brazilian delegation made a
formal statement along this line in the session of July 9 relative to all the
provisions adopted at this Conference.
The two propositions had a sympathetic reception from the majority of the
members of the committee.
Emphasis was laid upon the advantage of finding a method of bringing into
direct communication, without injuring their susceptibilities or self-respect, the
two Powers in dispute which might desire to resort to arbitration without,
however, being willing to take the initiative by direct action.
[423] Several delegations, however, thought it necessary to provide that this
duty to act as an intermediary should be the only function possessed by
the International Bureau, as a purely administrative institution without political
or diplomatic character.
To satisfy this view the Peruvian delegation modified the text of its propo
sition, and omitted the paragraph stating that "the International Bureau shall
place itsel f at the disposition of the Powers to facilitate any exchange of views
between them which may lead to the conclusion of a compromis."
Attention was called to the fact that as now altered, the provision presented
by the Peruvian delegation was no longer of any value; but the majority of the
committee did not share this opinion, and while appreciating the views which
dictated the amendment of the Chilean delegation, it adopted the Peruvian pro
position, modified as I have had the honor to indicate; it forms the third and
fourth paragraphs of Article 27.
In the plenary session of the First Commission, the Japanese delegation
expressed the opinion that the intervention of a third State in a dispute between
two States is not of a nature to relieve the tension of their relations.
The Turkish delegation made reservations with regard to the form of Article
48 as submitted.
Mr. SCOTT renewed a declaration made in 1899 with regard to Article 27,
now Article 48:
The delegation of the United States of America on signing the Conven
tion for the pacific settlement of international disputes, as proposed by the
International Peace Conference, makes the following declaration:
Nothing contained in this convention shall be so construed as to require
the United States of America to depart from its traditional policy of not
intruding upon, interfering with, or entangling itself in the political questions
or policy or internal administration of any foreign State; nor shall anything
contained in the said Convention be construed to imply a relinquishment by
the United States of America of its traditional attitude toward purely
American questions.
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The Austro-Hungarian delegation adopted in their entirety the reservations
made by the Japanese delegation with regard to the amendment proposed by the
Peruvian delegation.
His Excellency Mr. MEREY states that Article 27 of the Convention of 1899
has never up to this time been used, and yet occasions therefor have certainly
not been lacking.
There have been litigations, disputes, and even great wars between States,
and the article has never been resorted to. It therefore seems an inopportune
time to enlarge it. The Peruvian amendment might indeed incline one or the
other of the two litigant Powers to grant to the other recourse to arbitration.
His Excellency Baron D'EsTOURNELLES DE CONSTANT defended the new
provision inserted in the text of Article 48.
\Vhen disputes arise there sometimes exist periods of stress which make it
almost impossible for a diplomat to seek the Minister of Foreign Affairs and say
to him frankly: "Let us end it, and resort to arbitration."
[424] If we wish to make the Court of Arbitration accessible, it must also at
least be open.
Instead of requiring the conflicting States to offer each other their hands,
which is a very difficult thing, let us say to them: Simply apply to the neutral
Bureau at The Hague which is, by its nature, an intermediary.
The role of the Bureau shall not be political. It is to be an agent, an
international letter-box.
The Chilean delegation called attention to the amendment to the Peruvian
proposition which it had proposed. Committee A adopted a compromise form
which his Excellency Mr. MATTE stated he would support, because it has been
understood that no convention should have a retroactive effect, unless a con
trary -provision is made; it is useless now to introduce into Article 48 categorical
assertion.
The last two paragraphs of Article 48 were put to vote and the Commission
adopted them by a vote of 34 for, 7 against, and 3 not voting.
Voting for: United States of America, Argentine Republic, Bolivia, Brazil,
Bulgaria. Chile, China, Colombia, Cuba, Denmark, San Domingo, Ecuador,
France, Great Britain, Guatemala, Haiti, Italy, :Mexico, the Netherlands, Nicara
gua, Norway, Panama, Paraguay, Persia, Peru, Portugal, Russia, Salvador, Serbia,
Siam, Spain, Switzerland, Uruguay, Venezuela.
Voting against: Austria-Hungary, Belgium, Germany, Japan, Roumania,
Sweden, Turkey.
Abstaining: Greece, Luxemburg, Montenegro.

a

ARTICLE

48

The signatory Powers consider it their duty if a serious dispute threatens to break
out between two or more of them, to remind these latter that the Permanent Court is
open to them.
Consequently, they declare that the fact of reminding the. parties at variance of the
provisions of the present Convention, and the advice given to them, in the highest interests
of peace. to have recourse to the Permanent Court, can only be regarded as in the nature
of good offices.
In case of dispute between two Powers, one of them may always address to the Inter
national Bureau at The Hague a note containing a declaration that it would be ready to
submit the dispute to arbitration.
The International Bureau must at once inform the other Power of the declaration.
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\Ye propose that you retain Article 28 with very slight modifications. The
Convention of 1899 had provided, as a proper standard, that the presence of five
members at meetings duly called would be sufficient to permit the Administrative
Bureau to deliberate legally.
In view of the great number of States which have recently adhered to the
Convention for the pacific settlement of international disputes, the number of
members of the Administrative Council is going to be considerably enlarged, and
we believe that under these conditions the necessary quorum for meetings should
be increased from five to nine.
\ Ve propose also to add to this Article 28 the following words: •• as well as a
resume of what is important in the documents communicated to the Bureau by
the Powers in virtue of Article 43, paragraphs 5 and 6."
[425] This addition conveys the thought of the committee which, having appre
ciated the value of the many pieces of information with regard to arbitra
tion which appear in the last report published by the secretary general in the
name of the Administrative Council, desires that this example should be follO\ved.
\Ve have left it to the Drafting Committee to determine what modification
the text of the first paragraph of this article shall undergo.
The new Article 49 is therefore drawn up in the following manner:
ARTICLE

49

A Permanent Administrative Council, composed of the diplomatic representatives of
the signatory Powers accredited to The Hague and of the Netherland Minister for Foreign
Affairs, who will act as president, shall be instituted in this town as soon as possible after
the ratification of the present act by at least nine Powers.
This Council will be charged with the establishment and organization of the Inter
national Bureau, which will be under its direction and control.
It will notify to the Powers the constitution of the Court and will provide for its
installation.
It will settle its rules of procedure and all other necessary regulations.
It will decide all questions of administration which may arise with regard to the
operatio!1s of the Court.
It will have entire control over the appointment, suspension, or dismissal of the officials
and employees of the Bureau.
It will fix the payments and salaries, and control the general expenditure.
At meetings duly summoned the presence of nine members is sufficient to r.:nder valid
the discussions of the Council. The decisions are taken by a majority of votes.
The Council communicates to the signatory Powers without delay the regulations
adopted by it. It shall present to them an annual report on the labors of the Court, the
working of the administration, and the expenditure. .The report likewise shall contain a
resume of what is important in the documents communicated to the Bureau by the Powers
in virtue of Article 43, paragraphs 5 and 6.

Article 29 of the Convention of 1899 had to be modified by reason of the
adhesion to this international act, on June 14, 1907, of a great number of Powers
which did not take part in the First Hague Conference.
The States signatory to the Convention have all been obliged to contribute
to the expenses of the Bureau since its creation, whatever the date upon which
they ratified the said Convention. It seemed equitable to establish a similar
rule for adhering Powers; their contribution shall date from the day of their adhe
sion-that is, June 14, 1907.
The article is therefore revised in the following manner:
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The expenses of the Bureau shall be borne by the contracting and adhering Powers
in the proportion fixed for the international Bureau of the Universal Postal Union.
The expenses to be charged to the adhering Powers shall be reckoned from the date on
which their adhesion comes into force.

CHAPTER

IlL-Arbitration procedure

The form of Article 30 brought forth no remarks.
ARTICLE

51

With a view to encouraging the development of arbitration, the signatory Powers have
agreed on the following rules, which are applicable to arbitration procedure, unless other
rules have been agreed on by the parties.

1426] Article 31 of the Convention of 1899 underwent a complete revision. It
seemed, in short, desirable to group in two distinct lists matters which
should be contained in the compromis and form its essential elements, as well as
those which the committee believes it desirable to have written therein.
In the first list we have mentioned:
The subject of the dispute.
The period provided for the selection of the arbitrators.
The form and period in which the exchange of cases, counter-cases, and
replies, all printed or written documents, and all documents containing the
proofs relied upon in the cause, should be exchanged.
The amount which each party shall deposit in advance for expenses.
It seemed superfluous to mention the determination of the extent of the
powers of the arbitrators.
In the second list we have placed:
The method of selecting the arbitrators.
The mention of any special powers to be granted eventually to the
tribunal.
The selection of the meeting place of the tribunal.
Statement of the language which the tribunal shall use and languages
the use of which shall be authorized before it.
Other conditions upon which the parties may be agreed.
The committee also proposes that you omit the last phrase of Article 31,
which it considers superfluous, since Article 37, without distinguishing between
general and special conventions of arbitration, already provides the agreement to
submit in good faith to the arbitral award.
Here is the draft of this article:
ARTICLE

52

The Powers which have recourse to arbitration sign a special act (compromis), in which
are defined the subject of the dispute, the time allowed for appointing arbitrators, the form,
order, and time in which the communication referred to in Article 63 of the present Con
vention must be made, and the amount of the sum which each party must deposit in advance
to defray the expenses.
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The COlllpromis shall likewise define, if there is occasion, the manner of appointing
arbitrators, any special powers which may eventually belong to the tribunal, where it shall
meet, the language it shall use, and the languages the employment of which shall be
authorized before it, and, generally speaking, all the conditions on which the parties are
agreed.

The Russian delegation proposed 1 a provision stating:
The litigant Powers which have agreed to submit their dispute to the
Permanent Court of Arbitration agree to communicate this act immediately
after the signature of the compromis to the International Bureau, asking the
latter to take the necessary measures for the establishment of the arbitral
tribunal.
After the choice of the arbitrators these same Powers shall communicate
their names without delay to the International Bureau which, for its part, is
obliged to communicate without delay to the arbitrators named the compromis
which has been signed and the names of the members of the arbitral tribunal
which has been established.
The committee recognized the usefulness of these provisions.
The agreement to be made by the litigant Powers who have agreed to
[427] submit their dispute to the Permanent Court of Arbitration to communicate
the compromis immediately after its signature to the International Bureau,
appears in Article 46 of the present Convention.
Article 46 provides for the establishment of the tribunal by the International
Bureau, the obligation of the parties to communicate to the said Bureau the names
of the arbitrators as soon as the tribunal is formed.
The German delegation had proposed the adoption of three articles to be
inserted in the Convention concerning the settlement of international disputes in
order to introduce under certain circumstances the principle of the obligatory
compromis.
Here is the draft: 2
ARTICLE

31 a

If the signatory Powers have agreed among themselves upon obligatory arbitration
which contemplates a compromis for each dispute, each one of them shall, in default of
contrary stipulations, resort to the intervention of the Permanent Court of Arbitration at
The Hague with a view to .establishing such a compromis in case it has not succeeded in
bringing about an agreement upon this subj ect.
Such recourse will not take place, if the other Power declares that in its opinion the
dispute is not included within the category of questions to be submitted to obligatory
arbitration.
ARTICLE 31 b

In case of a resort to the Permanent Court at The Hague (see Article 31 a) the
compromis shall be settled by a commission composed of five members designated in the

following manner:
During the four weeks which follow the recourse, each of the two parties shall select
one of the members of the Permanent Court and also approach one of the disinterested
Powers so that the latter may, in its turn, choose another member within the four remaining
weeks, from among the members of the Permanent Court which have been appointed by it.
Within a further period of four weeks the two disinterested Powers shall jointly approach a
third disinterested Power, which shall be designated, if necessary, by lot, so that it may
1 See vol. ii, First Commission, annex 10.
• Ibid., annex 8.
.
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choose, within the following four weeks, the fifth member from among the members of the
Permanent Court which were named by it.
The commission shall elect its president by an absolute majority of votes among the
members chosen by the disinterested Powers. If necessary, they shall cast ballots.
ARTICLE

34a

In case of the establishment of a compromis by a commission, such as is provided
for in Articles 31 a and 31 b, the members of the commission chosen by the three dis
interested Powers shaH form the arbitral tribunal.

Similar provisions were inserted at the suggestion of the German delegation
in the draft Convention regarding the establishment of an International Court of
Justice; their purpose is to make the special delegation, formed from the Court,
competent to establish the compromis, if a demand therefore is made by one of
the parties, in cases dealing with a difference which comes within a special treaty
of arbitration, concluded or renewed after the Convention goes into effect,
[428] and providing for a c011lpro11lis for each difference. Recourse to the
Court shall not, however, take place if the other party declares that, in its
opinion, the difference does not come within the list of disputes capable of sub
mission to obligatory arbitration, or if the treaty explicitly or impliedly excludes
the intervention of the Court for the purpose of making the compromis.
This provision (11 r. KRIEGE told us) was adopted by the committee of
examination B. However, the fact that it may have also receiv~d the
approval of the Conference would not render superfluous the articles above
mentioned which we proposed to insert in the chapter of the Convention of
1899 relating to arbitral procedure. In effect, the provision of the draft
concerning the International Court of Justice contemplates only general
treaties of arbitration which may be concluded or renewed after the
foundation of the Court. Besides, it would be obligatory only upon the
Powers who have signed the Convention concerning the International Court
of Justice. To guarantee the general application of the principle which we
have advanced to existing treaties and to the entire community of States,
we therefore believed we should maintain our original proposjtion.
At the session of the subcommission on August 13 I had the honor to
set forth the reasons upon which it is based. The proposition then formed
the subject of a speech by Baron MARSCHALL in committee B. I do not
wish to waste your time repeating what has already been said. I believe,
however, that it will be permissible to tell you again how much importance
we attach to the principle of .. obligatory compromis." It is a question, on
the one hand, of placing a practicable and effective means of reaching an
agreement at the disposition of the litigant Powers, which, animated by the
same good-will, find difficulty in agreeing upon the contents of a compromis.
It is true that to reach this end it would be sufficient to establish a procedure
which would not be used unless the adversaries agree to resort to it. But
there is something more. It may be that a Government will feel in spite of
itself some hesitation in fulfilling the obligation which it has taken to submit
a dispute to arbitration, either because it fears an unfavorable award or
because it feels reluctant to see its course of action examined by an arbitral
tribunal. In view of such cases, it is necessary to find a means to ensure
respect for the first rule of the law of nations pacta sunt servanda. \Ve
believe that this method is set forth in our proposition. 'vVe believe that its
acceptance by the Conference would contribute to strengthen and support
confidence in the execution of the obligations which form the bases of
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international law, no less than of private law.\Ve desire that the Conference
should prove its devotion to the idea of obligatory arbitration by filling the
gap which up to the present has made the juris vinculum coming from treaties
of obligatory arbitration of doubtful strength.
This proposition caused a certain amount of criticism in the committee.
The British delegation believes that it does not agree with the fundamental
principle of Chapter III of Part IV of the Convention of 1899 which gives to the
parties complete freedom to arrange at their pleasure everything concerning the
compromis and penal procedure.
The compromis should determine the subject of the dispute; its mission
cannot be considered as being the simple execution of a treaty of arbitration, and
only forming a matter of procedure. The manner in which the compromis is
drawn may seriously prejudice the interests of the parties; and, often, to settle
the question as to the form in which a case shall be submitted to arbitration is to
decide the dispute itself.
This opinion is not shared by Mr. LAMMASCH, who cannot admit that the
compromis should be considered as a new treaty. If we accepted the view-point
of Mr. CROWE, treaties of obligatory arbitration would be only simple
[429] pacta de contrahelldo, promises to complete real treaties of obligatory
arbitration, that is to say, compromis.
Mr. KRIEGE believes that treaties of arbitration should be drawn clearly
enough so that no discussion can arise upon cases to be submitted to arbitral
jurisdiction; it is not for the compromis to determine the extent of the obligation
assumed by the contracting parties.
His Excellency Mr. FUSINATO believes that the German proposition would
constitute real progress in arbitration, always ensuring the execution of a treaty
of obligatory arbitration, because two States may be in agreement upon the appli
cability of a treaty of obligatory arbitration in a given case and still be unable to
agree upon the conclusion of a compromis.
In the view of his Excellency Mr. D'OLIVEIRA a distinction must be made. He
does not doubt that in the case of treaties of obligatory arbitration without
reservation the obligatory compromis marks great progress. But he questions
whether the application of the clause in Article 31 a to treaties which contain
customary reservations would not rather hinder than facilitate the extension of
arbitration.
Any State, having concluded a treaty of obligatory arbitration with reserva
tions, would doubtless invoke them more frequently to avoid the possibility of the
establishment without its consent of a compromis which might not sufficiently
take into account the interests which it desired to safeguard.
Mr. KRIEGE believes that this objection might apply also to treaties of arbi
tration without reservations, as well as to those which contain them.
In the first case States might fear to leave to the arbitrators, by authorizing
them to make the compromis, the right to decide eventually the question of the
exact scope of the treaty.
If the introduction of the obligatory compromis by agreement into the treaties
of arbitration had the effect of making States more careful in drawing them up,
that would still be an argument in favor of the German proposition.
At the request of the majority of the committee, the German delegation,
however, modified the text of its propositions; the new draft no longer applies
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except to treaties to be concluded in the future and no longer at all concerns
treaties already concluded. They have been accepted.
At the suggestion of the delegations from Germany and the United States
the committee has also adopted a provision which establishes the principle of the
obligatory compromis by agreement, if, in the cases covered by the proposition of
the delegation of the United States relative to contractual debts, the offer of arbi
tration niade by the creditor State was accepted by the debtor State. It seemed
necessary, however, to recognize that the debtor State had the right to stipulate
upon accepting arbitration that the com promis should be established in a different
manner.
The provisions in question form Articles 53, 54, and 58 of the present draft.
ARTICLE

53

The Permanent Court is competent to settle the compromis, if the parties are agreed
to have recourse to it for the purpose.
It is similarly competent, even if the request is only made by one of the parties, when
all attempts to reach an understanding through the diplomatic channel have failed, in the
case of:
1. A dispute covered by a general treaty of arbitration concluded or renewed after
the present Convention has come into force, and providing for a c011lpro1llis in all disputes
and not either explicitly or implicitly excluding the settlement of the compro11lis from the
competence of the Court. Recourse cannot, however, be had to the Court if the other party
declares that in its opinion the dispute does not belong to the category of disputes which can
be submitted to obligatory arbitration, unless the treaty of arbitration confers upon the
arbitration tribunal the power of deciding this preliminary question;
[430] 2. A dispute arising from contract debts claimed from one Power by another Power
as due to its ressortissallts, and for the settlement of which the offer of arbitration
has been accepted. This provision is not applicable if acceptance is subject. to the condition
that the compromis should be settled in some other way.
ARTICLE 54
In the cases contemplated in the preceding article, the compromis shall be settled by a
commission consisting of five members selected in the manner laid down in Article 45,
paragraphs 3-6.
The fifth member is ex officio president of the commission.

Certain provisions of Article 32 of the Hague Convention were duplicates of
others contained in Article 24. The committee proposes that you omit them, re
ferring back to paragraphs 3-6 of said Article 24.
The word .. direct" in the second paragraph of Article 32 seemed useless to
us; we propose that it be omitted.
Here is the draft submitted for your approval:
ARTICLE

55

The duties of arbitrator may be conferred on one arbitrator alone or on several arbi
trators selected by the parties as they please, or chosen by them from the members of the
Permanent Court of Arbitration established by the present act.
Failing the composition of the tribunal by agreement of the parties, the course referred
to in Article 45, paragraphs 3-6, is pursued. .

The committee does not offer any modification of Article 33.
An amendment 1 had beeen presented by the delegation from the Argentine
1

Vol. ii, First Commission, annex 13.

PLENARY CONFERENCE

428

Republic; it expressed "the V£1'U that the sovereigns or heads of States as well
as the officials and scientific bodies of the countries which adhered to the Con
vention for the pacific settlement of international disputes should not accept the
duties of arbitrator to settle differences between the signatory Powers until after
a prior declaration by the interested parties that they have not been able to
agree upon the organization of a tribunal formed by members of the Permanent
Court of Arbitration."
This amendment was neither seconded nor adopted.
The article therefore retains its previous form.
ARTICLE

56

When a sovereign or the chief of a State is chosen as arbitrator, the arbitration
procedure is settled by him.

The Russian delegation proposed 1 an amendment to Article 34 of the
Convention of 1899, the object of which was to leave the parties free to choose
the president of the tribunal as they may agree, without obliging them to confide
these important functions to the umpire. The latter may possess all the desired
qualities to cast the deciding vote among the judges upon a legal question, without
possessing those which are necessary to make a successful president.
The committee did not adopt this point of view; it thought that the position
of the umpire would be embarrassing if the presidency was not also confided to
him, and that if called upon to vote for the election of a president, he would
have no alternative than to vote for himself-which would not be possible-or
to give his vote to one of the judges which would seem to indicate a preference
for the latter's country, and even for his cause.
[431] Article 34 therefore underwent no modification.
ARTICLE

57

The umpire is ex officio president of the tribunal.
When the tribunal does not include an umpire, it appoints its own president.

The new Article 58 of the present draft reproduces the terms of Article 34 a
of the German proposition, the reason for which I have already had the honor
to set forth. I confine myself here to a statement of the text.
ARTICLE

58

\Vhen the compromis is settled by a commission, as contemplated in Article 54. and
in the absence of an agreement to the contrary, the commission itself shall form the arbi
tration tribunal.

Article 35 gave rise to no remarks.
ARTICLE

59

In case of the death, retirement, or disability from any cause of one of the arbitrators,
his place is filled in the same way as he was appointed.

The text of Article 36, slightly revised, also has the necessary addition
thereto.
The committee considered the possibility that the arbitral tribunal might
1

Ibid., annex 11.
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not sit either at The Hague or upon the territory of one of the parties, and it
considered it well in these cases to reserve the right of the party upon whose
territory it wished to establish its seat, to consent thereto. The version which
we propose provides for this hypothesis and says:
ARTICLE

60

The tribuml sits at The Hague, unless some other place is selected by the parH :s.
The tribunal can only sit in the territory of a third Power with the latter's consent.
The place of meeting once fixed, cannot be altered by the tribunal, without the assent
of the parties.

Article 38, which the committee thought it reasonable to place before
Article 37, claimed its attention for a long time; it gave the tribunal the power of
deciding upon the choice of languages which it would use, and which would be
authorized before it.
Our view is that it is desirable that this selection should be made by the
parties rather than by the judges, and that the question be thus decided by the
compromis.
But was it necessary to go so far as to exclude the power of the tribunal to
determine upon the choice of languages, as requested by the German and Russian
delegations which had drawn up amendments along this line,t or was it preferable
to admit of a possible decision to be given by the judges?
After a long exchange of views the committee adopted a compromise solution
which implies the right of the parties to choose the languages, but admits the
possibility of another method.
We propose the following text, which is suggested by Article 11 of Part III
of the present Convention relating to international commissions of inquiry.
ARTICLE

61

If the question as to what languages are to be used has not been settled by the
compromis, it shatl be decided by the tribunal.

[432] Article 37 of the act of 1899 left to the parties absolute liberty in the
choice of agents, counsel, or lawyers.
The members of the arbitral tribunal constituted by virtue of the protocols
of Washington, May 7, 1903, for the Venezuelan affair, called the attention of
the Governments to the possible difficulties of nominating members of the Perma
nent Court of Arbitration as delegates or counsel before the arbitral tribunal.
They requested that the signatory Powers of the Hague Convention should take
this question under serious consideration, noting, however, the great difference
existing between the case where the functions of agent, counsel, or lawyer are
combined with the duties of members of the Permanent Court of Arbitration to
the benefit of the State which named him, and the other case where these duties
of agent, counsel, and lawyer are accepted by a member of the Permanent Court
to the profit of a foreign State.
Three solutions were possible. (1) The retention of the conditions estab
lished by the First Hague Peace Conference, which was preferred by the Belgian
and French delegations; (2) the system defended by the British and American
delegations and supported by the following amendment of the Russian delegation:
1

See vol. ii, First Commission, annexes.
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The members of the Permanent Court of Arbitration have not the right
to plead before the Court as counselor advocates for States in dispute, nor
to act as agents.
And (3) the amendment of the German delegation which excepted from this
restriction the situation where the agents, counsel, or advocates might exercise
their duties on behalf of the Power which nominated them, as members of the
Court.
The compromise solution, proposed by the German delegation, was accepted
with a slight textual modification.
But it was understood by the committee that the clauses concerning this
disability set forth in the article with which we are dealing, could not deprive any
member of the Permanent Court of Arbitration of the right to give legal advice
which might be asked of him by the parties litigant.
The article is therefore revised as follows:
ARTICLE

62

The parties are entitled to appoint special agents to attend the tribunal to act as inter
mediaries between themselves and the tribunal.
They are further authorized to commit the defense of their rights and interests before
the tribunal to counselor advocates appointed by them for this purpose.
The members of the Permanent Court may not act as agents, counsel, or advocates
except on behalf of the Power which appointed them members of the Court.

The German delegation proposed the addition of a clause to Article 39 pro
viding that the compromis should determine the fOTm and periods within which
communication should be made to the members of the tribunal and to the oppos
ing party of all printed or written acts and all documents containing the proofs
relied upon in the cause.
This draft of a modification of the text of the Convention of 1899 caused a
thorough examination to be made. The necessity of avoiding repeated meetings
of the. tribunal, merely to fix or increase periods to be followed in the course of
the written presentation, was recognized. It should be noticed, however, that
some very material circumstances might arise which would make it impossible
to observe the period agreed upon.
If it is desirable to have the compromis fix the periods, is it not prudent to
provide for the possible modification thereof?
The German delegation, to defend its amendment, relied upon the pro
[433] visions of Articles 67 and 68 which already anticipated, possibly, in certain
determined cases, the production of new proofs in writing after the close
of the inquiry, with the consent of the parties.
The committee, however, supported an amendment proposed by his Excel
lency Sir EDWARD FRY combined with a provision drawn up by Mr. LAMMASCH.
This is the text thereof:
The time fixed by the compromis may be extended by mutual agreement
by the parties, or by the tribunal when the latter considers it necessary for
the purpose of reaching a just decision.

It was also agreed, in accordance with an amendment proposed by the
Russian delegation, that the communication of the papers and documents to the
members of the tribunal and the adverse party, should be made according to
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circumstances either directly by the parties, or through the Governments, or
through the International Bureau at The Hague.
By inserting the words" cases, counter-cases, and replies" in the provisions
of Article 63, the committee intended to establish a distinction between the docu
ments mentioned there and those for the communication of which provision is
made in Articles 67 and 68. The production of the cases, counter-cases, and
replies provided for in the compromis should be made before the close of the
pleadings, and it is with reference to them that the times referred to in this
article especially apply.
The version adopted by the committee provides for the form, order, and time
determined by the compromis for the communication of the various documents
mentioned in the present article to the members of the tribunal. It is a question
here of the form in which the parties should present their respective claims to the
tribunal; whether as cases, counter-cases, and replies, or in the form of state
ments of facts, arguments, and conclusions. It concerns the order in which
cases, counter-cases, and replies shall be exchanged, whether alternately or at
the same time.
The text of this article is as follows:
ARTICLE 63
As a general rule, arbitration procedure comprises two distinct phases: written pleadings
and oral discussions.
The written pleadings consist in the communication by the respective agents to the
members of the tribunal and the opposite party of cases, counter-cases, and, if necessary,
of replies; the parties annex thereto all papers and documents relied on in the case. This
communication shall be made eithe~ directly or through the intermediary of the International
Bureau, in the order and within the time fixed by the compromis.
The time fixed by the compromis may be extended by mutual agreement by the parties,
or by the tribunal when the latter considers it necessary for the purpose of reaching a just
decision.
The discussions consist in the oral development before the tribunal of the arguments
of the parties.

Article 40 was slightly modified. The committee recognized that it would
sometimes be difficult for the parties to communicate the original documents, as is
the case before national courts. A requirement of this kind could not be applied
because of the distance, often very great, which separates the parties. We have
therefore, at the suggestion of Mr. FROMAGEOT, modified the original text in the
following manner:
ARTICLE 64
Every document produced by one party must be communicated to the other party in the
form of a duly certified copy.

[434] The German delegation proposed to insert here a new article stating that
the tribunal is not to meet until after the close of the pleadings.
This proposition was accepted, but it was slightly modified to permit, as an
exception, meetings of the tribunal which might be seen to be necessary in order
to pass upon questions of procedure.
The article is drawn up as follows:
ARTICLE 65
Unless special circumstances arise, the tribunal does not meet until the pleadings are
closed.
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The Russian delegation had also proposed an amendment by a VII'U expressed
in 1902 by the arbitrators who passed upon the dispute known as the .• Pious Fund
of California." These desiderata were enacted into law by the form given to
Article 39.
Article 41 has been retained with the modification that the minutes shall be
signed by the president and one of the secretaries.
It is therefore drawn up in the following manner:
ARTICLE 66
The discussions are under the direction of the president.
They are only public if it be so decided by the tribunal, with the assent of the parties.
They are recorded in minutes drawn up by the secretaries appointed by the president.
These minutes are signed by the president and by one of the secretaries and alone have an
authentic character.

The German delegation had suggested-I have already had the honor to state
it incidentally-a new form for Articles 42 and 43 of the Convention of 1899.
This amendment brought forth a somewhat lengthy discussion which showed
the desire of the committee not to issue rules of such a formal character that they
could not cover all the circumstances which often arise in such a matter.
The reservations comprised in Articles 42 and 43 of the German proposal
are applicable, except in the case of an agreement of the parties, only in cases
of force majeure or unforeseen circumstances. Mr. LAMMASCH remarked that
it might, however, be useful for one of the parties to have the power to produce
documents with a view to denying the allegations made during the debates by
the adverse party.
Mr. KRIEGE replied that the project of the German delegation was founded
upon a desire expressed by eminent jurisconsults such as their Excellencies Sir
EDWARD FRY, Messrs. MARTENS, ASSER, etc. He believed that the reservations
contained in this proposal were of such a nature as to provide for the majority
of cases. The parties undoubtedly have the absolute right to complete orally
the written explanations furnished by them in advance. It is not necessary to
present written documents during the debates, because the oral statements are
set forth in the protocols.
.
Once the pleadings have been closed, continued Mr. KRIEGE, it is preferable
not to exchange further cases and counter-cases in order to avoid a useless con
tinuation of the debates. Besides, nothing hinders the parties from replying
to the last counter-cases. They may even send their statements in writing to the
secretaries to aid in the preparation of the protocol.
The committee, while appreciating the value of the reasons adduced by
[435] the German delegation, thought it preferable to retain the form which the
First Conference had given to Articles 42 and 43. It is proper, however,
to call attention to the fact that the sense of these articles has undergone a certain
modification by reason of the new provision introduced in paragraph 2 of Article
63. This provision establishes a distinction between the cases, counter-cases, and
replies, on the one hand, and the papers and documents upon which the parties
rely in the cause, on the other hand. It follows that the term ,. papers and
documents" used in Articles 42 and 43 no longer comprises cases, counter-cases,
etc., but exclusively the papers and documents which the parties intend to use as a
means of proof.
Articles 42 and 43 remain in the following form:
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67

After the close of the pleadings, the tribunal is entitled to refuse discussion of all
new papers or documents which one of the parties may wish to submit to it without the
consent of the other party.
ARTICLE

68

The tribunal is free to take into consideration new papers or documents to which its
attention may be drawn by the agents or counsel of the parties.
In this case, the tribunal has the right to require the production of these papers or
documents, but is obliged to make them known to the opposite party.

Articles 44, 45, 46, and 47 gave rise to no remarks; we therefore propose
that they be retained.
ARTICLE

69

The tribunal can, besides, require from the agents of the parties the production of all
papers, and can demand all necessary explanations. In case of refusal the tribunal takes
note of it.
ARTICLE

70

The agents and the counsel of the parties are authorized to present orally to the
tribunal all the arguments they may consider expedient in defense of their case.
ARTICLE 71
They are entitled to raise objections and points. The discussions of the tribunal on
these points are final and cannot form the subject of any subsequent discussion.
ARTICLE

72

The members of the tribunal are entitled to put questions to the agents and counsel of
the parties, and to ask them for explanations on doubtful points.
Neither the questions put, nor the remarks made by members of the tribunal in the
course of the discussions, can be regarded as an expression of opinion by the tribunal in
general or by its members in particular.

Article 48 was subjected to a slight modification; it appeared that the word
" international" did not accord with the thought of the authors of the Convention
of July 29, 1899; the tribunal is under obligation to apply legal principles; this
idea cannot be limited.
We propose therefore the retention of Article 48, with the omission of the
word" international" and the substitution of the words" papers and documents"
for the word" treaties."
ARTICLE

73

The tribunal is authorized to declare its competence in interpreting the compromis,
as well as the other papers and documents which may be invoked in the case, and in applying
the principles of law.

[436] The committee did not find the text of Article 49 sufficiently clear and
explicit. The French word (( conclusions" may have various meanings,
and the German delegation had proposed to omit the words" to decide the forms
and time in which each party must conclude its arguments"; this proposition
intended to avoid all confusion in this regard.
We thought we could allay this apprehension by providing that it was a
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question of .. final" conclusions, that is to say, of an exact and concise summary
of the claim of each of the parties and the reasons therefore. It was also under
stood that the tribunal should be at liberty either to permit the presentation of
these conclusions or not to authorize it even in case of agreement between the
parties; they are not necessary, either, except in long and complicated matters.
The new version, therefore, contains the additional word •• final."
ARTICLE

74

The tribunal is entitled to issue rules of procedure for the conduct of the case, to
decide the forms. order, and time in which each party must conclude its final arguments,
and to arrange all the formalities required for dealing with the evidence.

I have had the honor to set forth above the reasons which led the committee
to insert in Part III of the present Convention two articles, bearing the numbers
23 and 24, based upon Article 16 of the Franco-British project concerning com
missions of inquiry.
It seems unnecessary for me to go back over those points and to show that
similar considerations require the introduction of these rules in the matter of
arbitration-while recognizing the vital character of each of these two valuable
methods of peaceful settlement of international disputes.
Having this in mind the committee proposes the adoption of the following two
articles: one defines the manner in which litigant Powers shall furnish the
tribunal with the means necessary to the fulfilment of its task; the other provides
for the occasion when requests and notices of the tribunal would be addressed to
a third Power, a signatory of this Convention.
In accordance with a proposal of his Excellency Mr. CARLIN, the commis
sion asked the drafting committee to make the text of Article 76, paragraph 2, and
Article 24, paragraph 2, agree with that of Article 23, paragraph 2.
ARTICLE

75

The litigant Powers undertake to supply the tribunal, as fully as they consider possible,
with all the information required for deciding the dispute.
ARTICLE

76

For all notifications which the tribunal has to make in the territory of a third Power,
signatory of the present Convention, the tribunal shall apply direct to the Government of
that Power. The same rule shall apply in the case of steps being taken to procure evidence
on the spot.
These requests shall not be rejected unless the Power addressed considers them of a
nature to impair its sovereign rights or its safety.
The tribunal will also be always entitled to act through the Power in whose territory
it sits.

Article 50 caused no remarks; the committee therefore proposes that it be
retained.
ARTICLE

77

When the agents and counsel of the parties have submitted all the explanations and
evidence in support of their case the president declares the discussion closed.

[437] The German delegation had proposed the insertion of an Article 51 a
providing:
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If the decision requires some act in execution thereof, the arbitral
sentence shall fix a period within which execution must be completed.

Its idea was to prevent the losing Power from nullifying the results of the
arbitral award by postponing its execution improperly, or even by refusing to
carry it out. The arbitrators will naturally appreciate the circumstances which
may furnish grounds for more or less lengthy delays; unless there is a contrary
provision in the cotnprotnis, it is desirable that some provision should guide the
tribunal, because the parties may have neglected to provide for the limit within
which the award must be carried out, or they may not have reached an agreement
upon this point.
This opinion was not shared by the majority of the committee, who believed
that a provision of this kind would go beyond the idea of arbitration. The
arbitrators state the law, pronounce the award, but it is not within their province
to regulate the execution, which is left to the good faith of the parties, and will
be within the province of the Governments. By enlarging the rights of arbitrators,
beyond measure, we should expose ourselves to a reduction in the number of
cases of arbitration. Public interest also requires us to avoid new discussions
after the close of the debates.
It is also noted that a provision presented by the Italian delegation, which
I shall have the honor of stating to you later, provides that every difference
which may arise b~tween the parties concerning the interpretation and execution
of the arbitral decision shall, so far as the comprotnis does not prohibit it, be
submitted to the judgment of the same tribunal which rendered it.
Under these conditions the amendment proposed by the German delegation
has not been accepted by the committee.
Articles 51 and 52 of the Convention of 1899 were studied together by the
committee.
The Netherland delegation requested the omission of the second paragraph
of Article 52 of the convention of 1899.
Mr. LOEFF set forth the reasons in favor of this modification, intended to
prevent the members of the tribunal from stating their dissent. This provision
is, according to him, opposed to one of the great fundamental principles of arbitral
procedure, which requires that the award shall be a final decision, omni sensu,
not only in the sense that there is no appeal, properly speaking, to a second
tribunal, but also in the other sense that the award shall not stir up further
discussions outside the walls of the tribunal.
.
Arbitral procedure should have the absolute confidence of people and
avoid everything which might undermine it. In permitting the minority mem·
hers to set forth their dissent, we revive outside the tribunal a dispute which
should have been interred within its walls; we open the discussions anew, and
expose ourselves to the danger of awakening suspicions as to the merits of the
award.
The committee did not fail to recognize the justice of these criticisms, while
observing that it would perhaps be rather severe to require that the judges, whose
ideas are not contained in the decision, should be obliged to sign the same without
being able to set forth their disagreement.
We hoped to obviate these difficulties by the adoption of a provision which
should no longer imply a signature of the award by all of the arbitrators. The
president of the tribunal alone would sign the decision with the registrar, or the
secretary acting as registrar..
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The committee went even further, and it also proposes that you omit para
graph 2 of Article 51, stating that the refusal of a member of the tribunal to
take part in the vote should be stated in the minutes. It wished to give the
award a more anonymous character, and safeguard the responsibility of the
[438] majority members of the tribunal. The award shall mention the names
of all the arbitrators without making any other reference to them.
It seemed equally desirable to provide that the deliberations of the tribunal
should remain secret.
.
Here is the text which we propose for these two articles:
ARTICLE

78

The deliberations of the tribunal take place in private and remain secret.
All questions are decided by a majority of the members of the tribunal.
ARTICLE

79

The award rendered by a majority vote must state the reasons on which it is based.
It contains the names of the arbitrators; it is signed by the president and by the registrar or
the secretary acting as registrar.

Articles 53 and 54 having given rise to no observations, we propose that they
be retained.
ARTICLE

80

•

The arbitral award is read out at a public sitting, the agents and counsel of the parties
being present or duly summoned to attend.
ARTICLE

81

The arbitral award, duly pronounced and notified to the agents of the litigant parties,
settles the dispute definitively and without appeal.

The Italian delegation proposed to insert an Article 54 a, the scope of
which I have already had the honor to state to you. It is the duty of the
tribunal which pronounced the award to pass upon disputes which may arise
in the interpretation or application thereof.
The committee thought it necessary to except the case where the compromis
excludes this recourse, and accept, on this point, an amendment proposed by Mr.
LAMMASCH.
It was not, however, unanimous in adopting this new proposition; the
British delegation expressed the opinion that if the question is not determined
by the compromis, it is not within the scope of the arbitral tribunal to pass upon
the application of the award which it has made.
Any difference upon this matter should be the subject of another arbitration.
The new article adopted by the committee would therefore be as follows:
ARTICLE

82

Any dispute arising between the parties as to the interpretation and execution of the
arbitral award shall, so far as the compromis does not prevent it, be submitted to the decision
of the tribunal which pronounced it.

The Russian delegation requested the omission of Article 55.
In 1907, as in 1899, his Excellency Mr. MARTENS was a decided opponent of
the revision of arbitral awards as contrary to the very idea of arbitration. In
support of his view he relied upon the VCl'U expressed by the members of the
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tribunal constituted by virtue of the treaty of Washington, May 22, 1902, who
demanded" that the least possible use of the power granted by Article 55 of the
Hague Convention be made in the compromis."
The eminent jurisconsult stated, in the first place, that arbitration had for
its principal object the termination of a dispute. Revision would therefore run
contrary to this purpose since it permitted the litigant Powers to perpetuate
the dispute.
[439] In the second place he called attention to the fact that none of the four
decisions yet rendered by the Hague tribunal had given rise to a demand
for revision.
You know, gentlemen, that this opinion has been objected to in the sub
commission; it was said that the only purpose of arbitration is not to terminate
a dispute; it is above all a means of arranging, by agreement, a dispute left to
the judgment of freely chosen arbitrators. Everything here depends upon the
willingness of the parties. Why deprive them of recourse to revision?
A tribunal may be deceived. New facts, unknown at the time the decision
was rendered, may appear, and it would be regrettable not to be able to avail
oneself of them to revise the award.
Far from being opposed to the nature of arbitration, revision is of its very
essence. The fundamental principle of arbitration is freedom; the omission,
pure and simple, of Article 55, which was a compromise provision in 1899, would
not deprive States of recourse to revision, because they will remain free to provide
for it in the compromis.
The committee did not think it ought to renew this discussion; it was
unanimous in retaining Article SS in its present form.
ARTICLE 83
The parties can reserve in the compromis the right to demand the revision of the award~ 
In this case and unless there be a stipulation to the contrary, the demand must be
addressed to the tribunal which pronounced the award. It can only be made on the ground
of the discovery of some new fact which is of a nature to exercise a decisive influence upon
the award and which, at the time the discussion was closed, was unknown to the tribunal
and to the party demanding the revision.
Proceedings for revision can only be instituted by a decision of the tribunal expressly
recording the existence of the new fact, recognizing in it the character described in the
preceding paragraph, and declaring the demand admissible on this ground.
The compromis fixes the period within which the demand for revision must be made.

Article S6 was not modified essentially; it was only slightly changed in mat
ters of form, for the reason that there might be an arbitration without a compro
1nis. It therefore appears in the following form:
ARTICLE 84
The award is binding only on the Parties in dispute.
When there is a question as to the interpretation of a convention to which Powers other
than those in dispute are parties, the latter inform all the signatory Powers in good time.
Each of these Powers is entitled to intervene in the case. If one or more avail themselves
of this right, the interpretation contained in the award is equally binding on them.

Article 57 was not modified; here is the text:
ARTICLE

85

Each party pays its own expenses and an equal share of the expenses of the tribunal.

438

PLENARY CONFERENCE
CHAPTER

IV.-Arbitration by summary procedure

The French delegation submitted to the Conference a plan complementary
to the Hague Convention of July 29, 1899.1
[440] This proposition, in the view of its authols, is not intended now to replace
the Convention of 1899 generally, but to adapt the principles of this treaty
to the settlement of difficulties of a technical nature, of a slightly different
kind from those which the plenipotentiaries of the First Peace Conference really
had in mind. Recourse to this form of procedure is naturally subject to the
agreement of the parties.
It deals with disputes requiring a more simple, rapid, and less costly pro
cedure than that which was organized by the Hague Convention.
It may also be necessary in the decision of certain disputes, to call upon
people of different attainments from those which dictated the selection of arbi
trators who appear upon the list of the Permanent Court of Arbitration. Recourse
will then be had to specialists, who would not be thought of for the general list
at The Hague, but who will have special or technical knowledge indispensable to
an understanding of the dispute.
The committee highly appreciated the advantages which this plan presents
for the quick solution of international disputes, and it proposes to you to make
it the object of the fourth chapter of the Convention of 1899 entitled" Arbitration
by summary procedure."
The text which was submitted to us had the form of a separate arrangement,
to some extent complete in itself, and containing all the provisions necessary to
regulate arbitration by summary procedure. Upon making this plan a chapter in
the Convention for the pacific settlement of international disputes, certain pro
visions become unnecessary, being already contained in the Hague act. We
therefore propose that you omit Articles 3, 7, 8.
Article 1 had to be revised by reason of the position which the plan took in
the Convention. This is the new version:
ARTICLE

86

With a view to facilitating the working of the system of arbitration in disputes
admitting of a summary procedure, the signatory Powers adopt the following rules, which
shall be observed in the absence of other arrangements and subject to the reservation
that the provisions of Chapter III apply so far as may be.

Article 2 of the French plan provided that the parties should select as
arbitrators persons from among their own ressortissants. This proposition was
not agreed to by the committee, and complete liberty has been left to the parties
in the choice of arbitrators.
Two methods appear for the designation of the umpire, in case there is
disagreement between the parties.
The French delegation thought it simpler and more expeditious to give to
each of the arbitrators the power to name a candidate, the umpire to be chosen
from them by lot; Mr. LAMMASCH, on the contrary, proposed the selection of
three candidates, and considered this arrangement of a character to diminish the
risks of a partial judgment.
1

See vol. ii, First Commission, annex 9.
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The committee supported a measure between these two, providing for the
nomination of two candidates.
The third paragraph of Article 1 was omitted, the number of three arbi
trators appearing more appropriate than five in this summary procedure. The
parties will also always have the right to take advantage of the provisions of
Article 56 above.
[441] This, therefore, is the text which we propose for this article of tr.e
French proposition:
ARTICLE

87

Each of the parties in dispute appoints an arbitrator. The two arbitrators thus selected
choose an umpire. If they do not agree on this point, each of them proposes two candidates
taken from the general list of the members of the Court (Article 44), exclusive of the
members designated by either of the parties and not being ressortissants of either of them;
which of the candidates thus proposed shall be the umpire is determined by lot.
The umpire presides over the tribunal, which gives its decisions by a majority of votes.

Article 4 of the plan for summary procedure was modified by the addition of
the words .. in default of previous agreement" to except the case where the
compromis itself may have determined the time for the filing of cases.
In the minds of the authors of this plan we have only to consider the delivery
of cases, the tribunal having the right to exclude counter-cases.
The article is therefore drawn up as follows:
ARTICLE

88

In the absence of any previous agreement, the tribunal, as soon as it is formed, settles
the time within which the two parties must submit their respective cases to it.

Articles 5 and 6 of the French proposition caused no objection.
the text:
ARTICLE

Here is

89

Each party is represented before the tribunal by an agent, who serves as intermediary
between the tribunal and the Government which appointed him.
ARTICLE

90

The proceedings are conducted exclusively in writing. Each party, however, is entitled
to ask that witnesses and experts be called. The tribunal has, on its part, the right to
demand oral explanations from the agents of the two parties, as well as from the experts
and witnesses whose appearance in Court it may consider useful.

Articles 58, 59,60, and 61 of the Convention of July 29, 1899, were retained
in their present form. We believed that the Drafting Committee should modify
them as demanded by the provisions of the Final Act of the Conference.
GENERAL PROVISIONS
ARTICLE

91

The present Convention shall be ratified as speedily as possible.
The ratifications shall be deposited at The Hague.
A proces-verbal shall be drawn up recording the receipt of each ratification, and a duly
certified copy shall be sent, through the diplomatic channel. to all the Powers which were
represented at the International Peace Conference at The Hague.
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ARTICLE

92

Non-signatory Powers which have been represented at the International Peace Con
ference may adhere to the present Convention. For this purpose they must make
[442] known their adhesion to the contracting Powers by a writteri notification addressed
to the Netherland Government, and by it communicated to all the other contracting
Powers.
ARTICLE 93
The conditions on which the Powers which have not been represented at the Inter
national Peace Conference may adhere to the present Convention shall form the subject
of a subsequent agreement between the contracting Powers.
ARTICLE

94

In the event of one of the high contracting parties denouncing the present Convention,
this denunciation would not take effect until a year after its notification made in writing to
the Netherland Government, and by it communicated at once to all the other contracting
Powers.
This denunciation shall have effect only in regard to the notifying Power.
In faith of which the plenipotentiaries have signed the present Convention and have
affixed their seals thereto.
Done at The Hague, the . . . in a single original, which shall remain deposited in
the archives of the Netherland Government, and copies of which, duly certified, shall be sent
through the diplomatic channel to the contracting Powers.

When the Convention was voted upon as a whole, his Excellency TURKHAN
PASHA spoke as follows:
.
The Ottoman delegation declares, in the name of its Government, that
while it is not unmindful of the beneficent influence which good offices,
mediation, commissions of inquiry and arbitration are able to exercise on the
maintenance of the pacific relations between States, in giving its adhesion to
the whole of the draft, it does so on the understanding that such methods
remain, as before, purely optional; it could in no case recognize them as
having an obligatory character rendering them susceptible of leading directly
or indirectly to an intervention.
The Imperial Government proposes to remain the sole judge of the
occasions when it shall be necessary to have recourse to the different pro
ceedings or to accept them without its determination on the point being liable
to be viewed by the signatory States as an unfriendly act.
It is unnecessary to add that such methods should never be applied in
cases of internal order.
The entire Convention as revised was unanimously adopted.
[443] We believe it useful to give, in tabular form, arranged in two columns,
the changes made by the Commission in Part IV of the Convention of
July 29, 1899, for the pacific settlement of international disputes.
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PART IV.-INTERNATIONAL ARBITRATION
CONVENTION OF JULY
CHAPTER

29, 1899

I.-The system of arbitration
ARTICLE

15

International arbitration has for its
object the settlement of disputes be
tween States by judges of their own
choice and on the basis of respect for
law.

16
In questions of a legal nature, and
especially in the interpretation or appli
cation of international conventions,
arbitration is recognized by the signa
tory Powers as the most effective and
at the same time the most equitable
means of settling disputes which diplo
macy has failed to settle.
ARTICLE

ARTICLE

17 .

The arbitration convention is con
cluded for questions already existing or
for· questions which may arise event
ually.
It may embrace any dispute or only
disputes of a certain category.

TEXT PROPOSED BY THE COMMISSION
CHAPTER

I.-The system of arbitration

37
International arbitration has for its
object the settlement of disputes be
tween States by judges of their own
choice and on the basis of respect for
law.
Recourse to arbitration implies an
engagement to submit m good faith
to the arbitral award.
ARTICLE

ARTICLE

38

In questions of a legal nature, and
especially in the interpretation or ap
plication of international conventions,
arbitration is recognized by the signa
tory Powers as the most effective and
at the same time the most equitable
means of settling disputes which diplo
macy has failed to settle.
Consequently, it would be desirable
that, ill disputes about the above-men
tioned questions, the signatory Powers,
if the case arise, have recourse to arbi
tration, in so far as circumstances will
permit.
ARTICLE

39

(N 0 change.)

18
The arbitration convention implies an
engagement to submit in good faith to
the arbitral award.
ARTICLE

19
Independently of general or private
treaties expressly stipulating recourse
ARTICLE

ARTICLE

40

(No change.)
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to arbitration as obligatory on the sig
natory Powers, these Powers reserve
to themselves the right of concluding,
either before the ratification of the
present act or later, new agreements,
general or private, with a view to ex
tending obligatory arbitration to all
cases which they may consider it possi
ble to submit to it.

[444]

n.-The Permanent
Court of Arbitration

CHAPTER

CHAPTER

n.-The Permanent Court of
Arbitration

ARTICLE 20
With the object of facilitating an
immediate recourse to arbitration for
international differences, which it has
not been possible to settle by diplomacy,
the signatory Powers undertake to
organize a Permanent Court of Arbi
tration, accessible at all times and
operating, unless otherwise stipulated
by the parties, in accordance with the
rules of procedure inserted in the
present Convention.

ARTICLE 41
(No change.)

21
The Permanent Court shall be com
petent for all arbitration cases, unless
the parties agree to institute a special
tribunal.

42
(No change.)

22
An International Bureau, established
at The Hague, serves as registry for the
Court.
This Bureau is the channel for com
munications relative to the meetings
of the Court.
It has the custody of the archives
and conducts all the administrative
business.
The signatory Powers undertake to
communicate to the International Bu
reau at The Hague a duly certified
copy of any conditions of arbitration
arrived at between them and of any
award concerning them delivered by a
special tribunal.

ARTICLE 43
The Permanent Court has its seat at
The Hague.
An International Bureau serves as
registry for the Court.
This Bureau is the channel for com
munications relative to the meetings of
the Court.
It has the custody of the archives and
conducts all the administrative business.
The signatory Powers undertake to
communicate to the Bureau, as soon as
possible, a duly certified copy of any
conditions of arbitration arrived at be
tween them and of any award concern
ing them delivered by a special tribunal.

ARTICLE

ARTICLE

ARTICLE
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They undertake likewise to com
municate to the Bureau the laws,
regulations, and documents eventually
showing the execution of the awards
given by the Court.

They likewise undertake to communi
cate to the Bureau the laws, regulations,
and documents eventually showing the
execution of the awards given by the
Court.

23
Within the three months following
its ratification of the present act, each
signatory Power shall select four per
sons at the most, of known competency
in questions of international law, of
the highest moral reputation, and dis
posed to accept the duties of arbi
trators.
The persons thus selected shall be
inscribed, as members of the Court, in
a list which shall be notified to all the
signatory Powers by the Bureau.
Any alteration in the list of arbitra
tors is brought by the Bureau to the
knowledge of the signatory Powers.
Two or more Powers may agree on
the selection in common of one or more
members.
The same person can be selected by
different Powers.
The members of the Court are ap
pointed for a term of six years. Their
appointments can be renewed.
[445] In case of the death or retire
ment of a member of the Court,
his place shall be filled in the same way
as he was appointed.

44
Within the three months following
its ratification of the present act, each
signatory Power shall select four per
sons at the most, of known competency
in questions of international law, of
the highest moral reputation, and dis
posed to accept the duties of arbitrator.
The persons thus selected shall be in
scribed, as members of the Court, in a
list which shall be notified to all the
signatory Powers by the Bureau.
Any alteration in the list of arbitrat
ors is brought by the Bureau to the
knowledge of the signatory Powers.
Two or more Powers may agree on
the selection in common of one or more
members.
The same person can be selected by
different Powers.
The members of the Court are ap
pointed for a term of six years. Their
appointments can be renewed.
In case of the death or retire
ment of a member of the Court, his
place shall be filled in the same way as
he was appointed, and for a fresh
period of six years.

ARTICLE

ARTICLE

24

When the signatory Powers desire to
have recourse to the Permanent Court
for the settlement of a difference that
has arisen between them, the arbitrators
called upon to form the competent
tribunal to decide this difference must
be chosen from the general list of mem
bers of the Court.
Failing the composition of the arbi
tration tribunal by direct agreement of
the parties, the following course is pur
sued:

ARTICLE

ARTICLE

45

'When the signatory Powers wish to
have recourse to the Permanent Court
for the settlement of a difference that
has arisen between them, the arbitra
tors called upon to form the tribunal
competent to decide this difference must
be chosen from the general list of
members of the Court.
Failing the composition of the arbi
tration tribunal by agreement of the
parties, the following course is pur
sued:
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Each party appoints two arbitrators,
and these together choose an umpire.

If the votes are equal, the choice of
the umpire is entrusted to a third
Power, selected by the parties by com
mon accord.
If an agreement is not arrived at on
this subject, each party selects a differ
ent Power, and the choice of the umpire
is made in concert by the Powers thus
selected.

. Each party appoints two arbitrators,
of whom one only can be its ressortis
sant or chosen from among the persons
selected by it as members of the Per
manellt Court. These arbitrators to
gether choose an umpire.
If· the votes are equally divided, the
choice of the umpire is entrusted to a
third Power, selected by the parties by
common accord.
If an agreement is not arrived at 011
this subject, each party selects a dif
ferent Power, and the choice of the
umpire is made in concert by the
Powers thus selected.
If, within t'wo months' time, these
two Powers cannot come to an agree
mellt, each of them presents two can
didates taken from the list of members
of the Permane1lt Court, exclusive of
the members selected by the litigant
parties and 1I0t being ressortissants of
either of them. Which of the candi
dates thus presented shall be umpire is
determined by lot.

46
The tribunal being composed as pro
vided in the preceding article, the'
parties notify to the International Bu
reau as soon as possible their deter
mination to have recourse to the Court,
the text of the compromis, and the
names of the arbitrators.
ARTICLE

The tribunal being thus composed,
the parties notify to the Bureau their
determination to have recourse to the
Court and the names of the arbitrators.

The Bureau also commuHicates with
out delay to each arbitrator the com
promis, alld the 1lames of the other
members of the tribunal.

The tribunal of arbitration assembles
on the date fixed by the parties.
The members of the Court, in the
discharge of their duties and out of
their own country, enjoy diplomatic
privileges and immunities.

The tribunal assembles on the date
fixed by the parties. The Bureau
makes the 1lecessary arrangements for
the meeting.
The members of the tribunal, in the
exercise of their duties, and out of
their own country, enjoy diplomatic
privileges and immunities.
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25

The tribunal of arbitration sits or
dinarily at The Hague.
Except in cases of necessity, the
place of session can only be altered by
the tribunal with the assent of the
parties.
ARTICLE

26

The International Bureau at The
Hague is authorized to place its prem
ises and its staff at the disposal of the
signatory Powers for the operations of
any special board of arbitration.
[446] The jurisdiction of the Perma
nent Court may, within the con
ditions laid down in the regulations, be
extended to disputes between non-sig
natory Powers, or between signatory
Powers and non-signatory Powers, if
the parties are agreed to have recourse
to this tribunal.

27
The signatory Powers consider it
their duty, if a serious dispute threatens
to break out between two or more of
them, to remind these latter that the
Permanent Court is open to them.
Consequently, they declare that the
fact of reminding the parties at vari
ance of the provisions of the present
Convention, and the advice given to
them, in the highest interests of peace,
to have recourse to the Permanent
Court, can only be regarded as in the
nature of good offices.
ARTICLE

47
The International Bureau is author
ized to place its offices and staff at the
disposal of the signatory Powers for
the use of any special board of arbi
tration.
The jurisdiction of the Permanent
Court may, within the conditions laid
down in the regulations, be extended
to disputes between non-signatory Pow
ers or between signatory Powers and
non-signatory Powers, if the parties
are agreed to have recourse to this
tribunal.
ARTICLE

48
The signatory Powers consider it
their duty, if a serious dispute threatens
to break out betweeq two or more of
them, to remind these latter that the
Permanent Court is open to them.
Consequently, they declare that the
fact of reminding the parties at vari
ance of the provisions of the present
Convention, and the advice given to
them, in the highest interests of peace.
to have recourse to the Permanent
Court, can only be regarded as in the
nature of good offices.
In case of dispute between two
Powers, one of them call always ad
dress to the International Bureau at
The Hague a note containing a declara
tion that it would be ready to submit
the dispute to arbitration.
The Bureau must at once inform the
other Po'wer of the declaration,
ARTICLE

446
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A Permanent Administrative Coun
A Permanent Administrative Coun
cil, composed of the diplomatic repre cil, composed of the diplomatic repre
sentatives of the signatory Powers sentatives of the signatory Powers
accredited to The Hague and of the accredited to The Hague and of the
Netherland 11inister for Foreign Af Netherland Minister for Foreign Af
fairs; who will act as president, shall fairs, who will act as president, shall
be instituted in this town as soon as be instituted in this town as soon as
possible after the ratification of the possible after the ratification of the
present act by at least nine Powers.
present act by at least nine Powers.
This Council will be charged with
This Council will be charged with
the establishment and organization of the establishment and organization .Jf
the International Bureau, which will be the International Bureau, which will
be under its direction and control.
under its direction and control.
It will notify to the Powers the con
It will notify to the Powers the con
stitution of the Court and will provide stitution of the Court and will provide
for its installation.
for its installation.
It will settle its rules of procedure
It will settle its rules of procedure
and all other necessary regulations.
and all other necessary regulations.
I f will decide all questions of admin
It will decide all questions of admin
istration which may arise with regard istration which may arise with regard
to the operatioils of the Court.
to the operations of the Court.
It will have entire control over the
Ii: will have entire control over the
appointment, suspension, or dismissal appointment, suspension, or dismissal
of the officials and employees of the of the officials and employees of the
Bureau.
Bureau.
It will fix the payments and salaries,
It will fix the payments and salaries,
and control the general expenditure.
and control the general expenditure.
At meetings duly summoned the
At meetings duly summoned the
presence of five members is sufficient presence of nine members is sufficient
to render valid the discussions of the to render valid the discussions of the
Council. The decisions are taken by a Council. The decisions are taken by a
majority of votes.
majority of votes.
The Council communicates to the
The Council communicates to the
signatory Powers without delay the signatory Powers without delay the
regulations adopted by it. It addresses regulations adopted by it. It shall pre
to them an annual report on the labors sent to them an annual report on the
of the Court, the working of the admin labors of the Court, the working of
the administration, and the expendi
istration, and the expenditure.
ture. The report likewise shall con
tain a resunH~ of what is important in
the documellts com1tlltnicatcd to the
Bureau by the Powers in virtue of
Article 43, paragraphs 5 and 6.
[447]

ARTICLE

28

ARTICLE

ARTICLE

29

ARTICLE

The expenses of the Bureau
shall be borne by the signatory Powers
in the proportion fixed for the Inter-

50

The expenses of the Bureau shall be
borne by the contracting and adhering
Powers in the proportion fixed for the
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national Bureau of the Universal Postal
Union.

CHAPTER

IlL-Arbitration procedure

30
With a view to encouraging the de
velopment of arbitration, the signatory
Powers have agreed on the following
rules, which shall be applicable to arbi
tration procedure, unless other rules
have been agreed on by the parties.
ARTICLE

-

31
The Powers who have recourse to
arbitration sign a special act (compro
mis) , in which are clearly defined the
subject of the dispute and the extent
of the arbitrators' powers. This act
implies an engagement of the parties to
submit in good faith to the arbitral
award.
ARTICLE

447

International Bureau of the Universal
Postal Union.
The expenses to be charged to the
adhering Powers shall be reckoned
from the date on which their adhesion
comes into force.
CHAPTER

IlL-Arbitration Procedure

51
change.)

ARTICLE

(N 0

ARTICLE

52

The Powers which have recourse to
arbitration sign a special act (compro
mis), in which are defined the subject
of the dispute, the time allowed for
appointing arbitrators, the form, order,
and time in which the communication
referred to in Article 63 of the present
Convention must be made, and the
amount of the sum which each party
must deposit in advance to defray the
expenses.
The compromis like'wise shall define,
if there is occasion, the manner of ap
pointing arbitrators, allyspecial powers
which -may eventually belong to the
tribunal, where it shall meet, the
language it shall use, and the languages
the employment of which shall be au
thorized before it, and, generally speak
ing, all the conditions on which the
parties are agreed.
ARTICLE

53

The Permanent Court is competent
to settle the compromis, if the parties
are agreed to have recourse to it for
the purpose.
It is similarly competent, even if the
request is only made by one of the
parties, when all attempts to reach an
understanding through the diplomatic
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channel have failed, in the case of:
1. A dispute covered by a general
treaty of arbitration concluded or re
newed after the present Collvention
has come into force, and providing for
a compromis in all disputes and not
either explicitly or implicitly excluding
the settlement of the compromis from
the competence of the Court. Recourse
cannot, however, be had to the Court
if the other party declares that in its
opinion the dispute does not belong to
the category of disputes which can be
submitted to obligatory arbitration, un
less the treaty of arbitration confers
upon the arbitration tribunal the power
of deciding this preliminary question;
2. A dispute arising from contract
debts claimed fron'/, one Power by an
other Power as due to its ressortissants,
and for the settlement of which the
offer of arbitration has been accepted.
This arrangement is not applicable if
acceptance is subject to the condition
that the compromis should be settled
in some other way.

[448]

ARTICLE

S4

In the cases contemplated in the pre
ceding article, the compromis shall be
settled by a commission consisting of
five members selected in the manner
arranged for in Article 4S, paragraphs
3-6.
The fifth member is ex officio presi
dent of the commission.
ARTICLE

32

The duties of arbitrator may be con
ferred on one arbitrator alone or on
several arbitrators selected by the par
ties as they please, or chosen by them
from the members of the Permanent
Court of Arbitration established by the
present act.
Failing the composition of the tri
bunal by direct agreement of the parties,
the following course is pursued:
Each party appoints two arbitrators,

ARTICLE

SS

The duties of arbitrator may be con
ferred on one arbitrator alone or on
several arbitrators selected by the par
ties as they please, or chosen by them
from the members of the Permanent
Court of Arbitration established by the
present act.
Failing the composition of the tribu
nal by agreement of the parties, the
course referred to in Article 45, para
graphs 3-6, is pursued.
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and these latter together choose an um
pire.
If the votes are equally divided the
choice of the umpire is entrusted to a
third Power, selected by the parties
by common accord.
If an agreement is not arrived at on
this subject, each party selects a differ
ent Power, and the choice of the um
pire is made in concert by the Powers
thus selected.
ARTICLE 33
When a sovereign or the chief of a
State is chosen as arbitrator, the arbi
tration procedure is settled by him.

34
The umpire is ex officio president of
the tribunal.
When the tribunal does not include
an umpire, it appoints its own presi
dent.
ARTICLE

ARTICLE

56

(N 0 change.)

ARTICLE

57

(N 0 change.)

ARTICLE

58

When the compromis is settled by a
commission, as contemplated in Article
54, and in the absence of an agreement
to the contrary, the commission itself
shall form the arbitration tribunal.
ARTICLE

35

ARTICLE

59

In case of the death, retirement, or
disability from any cause of one of
the arbitrators, his place is filled in the
same way as he was appointed.

(No change.)

36
The tribunal's place of session is
selected by the parties. Failing this
selection the tribunal sits at The Hague.
The place thus fixed cannot, except
in case of necessity, be altered by the
tribunal without the assent of the
parties.

ARTICLE 60
The tribunal sits at The Hague, un
less some other place is selected by the
parties.
The tribunal can only sit in the
territory of a third Power with the
latter's consent.
The place of meeting once fixed can
not be altered by the tribunal, without
the assent of the parties.

ARTICLE
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ARTICLE

37

The parties are entitled to appoint
delegates or special agents to attend the
tribunal to act as intermediaries be
tween themselves and the tribunal.
They are further authorized to com
mit the defense of their rights and in
terests before the tribunal to counselor
advocates appointed by them for this
purpose.

ARTICLE

38

The tribunal decides on the choice of
languages to be used by itself, and to
be authorized for use before it. .

62
The parties are entitled to appoint
special agents to attend the tribunal to
act as intermediaries between them
selves and the tribunal.
They are further authorized to com
mit the defense of their rights and in
terests before the tribunal to counselor
advocates appointed by them for this
purpose.
The members of the Permanent
Court may not act as agents, counsel,
or advocates except on behalf of the
Power which appointed them members
of the Court.
ARTICLE

61
If the question as to what'languages
are to be used has not been settled by
the compromis, it shall be decided by
the tribunal.
ARTICLE

63
As a general rule, arbitration pro
cedure comprises two distinct phases:
written pleadings and oral discussions.
The written pleadings consist in the
communication by the respective agents
to the members of the tribunal and the
opposite party of cases, counter-cases,
and, if necessary, of replies; the parties
annex thereto all papers and docu
ments relied on in the case. This com
munication shall be tnade either directly
or through the i1ltermediary of the In
ternational Bureau, in the order and
within the time fixed by the compro
mis.
The time fixed by the compromis
may be extended by mutual agreement
by the parties, or by the tribunal when
the latter considers it necessary for the
purpose of reaching a just decision.
The discussions consist in the oral
The discussions consist in the oral
development before the tribunal of the development before the tribunal of the
arguments of the parties.
arguments of the parties.

[449]
ARTICLE 39
As a general rule arbitration pro
cedure comprises two distinct phases:
pleadings and oral discussions.
The pleadings consist in the com
munication by the respective agents to
the members of the tribunal and to the
opposite party of all printed or written
acts and of all documents containing
the grounds relied on in the case. This
communication shall be made in the
form and within the time fixed by the
tribunal in accordance with Article 49.

ARTICLE
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40
ARTICLE 64
Every document produced by one
Every document produced by one
party must be communicated to the party must be communicated to the oth
other party.
. er party in the form of a duly certified
copy.
ARTICLE

65
Unless special circumstances arise,
the tribunal shall not meet until the
pleadings are closed.
ARTICLE

ARTICLE

41

The discussions are under the direc
tion of the president.
They are only public if it be so decid
ed by the tribunal, with the assent of
the parties.
They are recorded in the minutes
drawn up by the secretaries appointed
by the president. These minutes alone
have an authentic character.

[450]
ARTICLE 42
After the close of the pleadings, the
tribunal is entitled to refuse discussion
of all new papers' or documents which
one of the parties may wish to submit
to it without the consent of the other
party.

66
The discussions are under the control
of the president.
They are only public if it be so de
cided by the tribunal, with the assent of
the parties.
They are recorded in minutes drawn
up by the secretaries appointed by the
president. These minutes are signed
by the president and by one of the sec
retaries and alone have an authentic
character.
ARTICLE

67
change.)

ARTICLE

(N 0

43
The tribunal is free to take into con '
sideration new papers or documents
to which its attention may be drawn
by the agents or counsel of the parties.
In this case, the tribunal has the right
to require the production of these
papers or documents, but is obliged to
make them known to the opposite party.

68
(No change.)

44
The tribunal can, besides, require
from the agents of the parties the pro
duction of all papers, and can demand
all necessary explanations. In case of
refusal, the tribunal takes note of it.

69
(N 0 change.)

ARTICLE

ARTICLE

ARTICLE

ARTICLE
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ARTICLE

45

The agents and counsel of the parties
are authorized to present orally to the
tribunal all the arguments they may
consider expedient in defense of their
case.
46
They have the right to raise ob
jections and points. The decisions of
the tribunal on those points are final,
and cannot form the subject of any
subsequent discussion.
ARTICLE

ARTICLE

47

The members of the tribu11a1 are
entitled to put questions to the agents
and counsel of the parties, and to ask
them for explanations on doubtful
points.
N either the questions put, nor the
remarks made by members of the tri
bunal in the course of the discussions,
can be regarded as an expression of
opinion by the tribunal in general, or
by its members in particular.

48
The tribunal is authorized to declare
its competence in interpreting the com
promis as well as the other treaties
which may be invoked in the case, and
in applying the principles of interna
tionallaw.
ARTICLE

49
The tribunal is entitled to issue rules
of procedure for the conduct of the
case, to decide the forms and periods
within which each party must conclude
its arguments, and to arrange all the
formalities required for dealing with
the evidence.
ARTICLE

ARTICLE

70

(N 0 change. )

ARTICLE

71

(N 0 change. )

ARTICLE

72

(N 0 change.)

ARTICLE

73

The tribunal is authorized to declare
its competence in interpreting the com
promis, as well as the other papers and
documents which may be invoked in the
case, and in applying the principles of
law.
ARTICLE

74

The tribunal is entitled to issue rules
of procedure for the conduct of the
case, to decide the forms, order, and
time in which each party must conclude
its final arguments, and to arrange all
the formalities required for dealing with
the evidence.
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ARTICLE

453

75

The litigant parties undertake to sup
ply the tribu/lal} as fully as they C01l
sider possible} with all the information
required for deciding the case.
ARTICLE

76

F or all notifications which the tri·
bUllal has to make in the territory of a
third Power) signatory to the present
Convention} the tribunal shall apply
direct to the Government of that
Power. The same rule shall apply in
the case of steps being taken to procure
evidence on the spot.
These requests cannot be rejected
unless the Power in question considers
them of a nature to impair its own sov
ereign rights or its safety.
The tribunal will also always be en
titled to act through the Power in whose
territory it sits.
ARTICLE

50

When the agents and counsel of the
parties have submitted all the explana
tions and evidence in support of their
case, the president pronounces the dis
cussion closed.
ARTICLE

51

The deliberations of the tribunal take
place in private. Every decision is
taken by a majority of members (jf the
tribunal.
The refusal of a member to vote
must be recorded in the minutes.
ARTICLE

52

The award, given by a majority of
votes, must state the reasons on which
it is based. It is drawn up in writing
and signed by each member of the
tribunal.
Those members who are in the minor
ity may record their dissent when sign
ing.

ARTICLE

77

(N 0 change.)

ARTICLE 78
The deliberations of the tribunal take
place in private and remain secret.
All questions are decided by a ma·
jority of the -members of the tribunal.

79
The award, adopted by a majority
vote, must state the reasons on which
it is based. It contains the names of
the arbitrators; it is signed by the presi
dent and registrar or by the secretary
acting as registrar.
ARTICLE

454
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ARTICLES

53

The award is read out at a public
sitting of the tribunal, the agents and
counsel of the parties being present, or
duly summoned to attend.

54
The award, duly pronounced and noti
fied to the agents of the parties at
variance, puts an end to the dispute
definitively and without appeal.
ARTICLE

80
(No change.)
ARTICLE

ARTICLE

81

(N 0 change.)

ARTICLE

82

Any dispute arising between the par
ties as to the interpretation and execu
tion of the arbitral award shall, so far
as the compromis does not prevent it,
be submitted to the decision of the
same tribunal which pronounced it.
ARTICLE 55
[452]
The parties can reserve in the com
promis the right to demand the revision
of the award.
In this case, and unless there be an
agreement to the contrary, the demand
must be addressed to the tribunal
which pronounced the award. It can
only be made on the ground of the dis
covery of some new fact which is of a
nature to exercise a decisive influence
l1pon the award and which, at the time
the discussion was closed, was unknown
to the tribunal and to the party demand
ing the revision.
Proceedings for revision can only be
instituted by a decision of the tribunal
expressly recording the existence of the
new fact, recognizing in it the charac
ter described in the foregoing para
graph, and declaring the demand admis
sible on this ground.
The compromis fixes the period with
in which the demand for revision must
be made.

ARTICLE

83

( No change.)
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56
The award is only binding on the
parties who concluded the compromis.
When there is a question as to the
interpretation of a convention to which
Powers other than those in dispute are
parties, the latter notify to the former
the compromis they have concluded.
Each of these Powers is entitled to in
tervene in the case. If one or more
avail themselves of this right, the inter
pretation contained in the award is
equally binding on them.
ARTICLE

ARTICLE

455

84
The award is binding only on the
parties in dispute.
'When there is a question as to the
interpretation of a convention to which
Powers other than those in dispute are
parties, the latter shall illform all the
signatory Powers in good time. Each
of these Powers is entitled to inter
vene in the case. If one or more avail
themselves of this right, the interpre
tation contained in the award is equally
binding on them.
ARTICLE

57

ARTICLE

Each party pays its own expenses and
an equal share of the expenses of the
tribunal.

85

(N 0 change.)

CHAPTER

IV.-Arbitration by summary
procedure

86
With a view to facilitating the work
ing of the system of arbitration in dis
putes admitting of a summary proced
ure, the contracting Powers adopt the
following rules, which shall be obser7/ed
in the absence of other arrangements
and subject to the reservation that the
provisions of Chapter III apply so far
as may be.
ARTICLE

ARTICLE

87

Each of the parties in dispute appoints
an arbitrator. The two arbitrators thus
selected choose an umpire. If they do
. not agree on this point, each of them
proposes two candidates taken from
the general list of the members of the
Court (Article 44) exclusive of the
members appointed by either of the
parties and not being ressortissants of
either of thrm,· which of the candi
dates thus proposed shall be the lIm
pire is determined by lot.
The umpire presides over the tribunal,
'U.,hich gi'ves its decision by a majority
of votes.
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ARTICLE

88

In the absence of any previous agree
ment, the tribunal, as Soon as it is
formed, settles the time within which
the two parties must submit their re
spective cases to it.
ARTICLE

89

Each party is represented before the
tribunal by an agent, who serves as
intermediary between the tribunal and
the Government which appointed him.
ARTICLE 90
The proceedings are conducted ex
clusively in writing. Each party, how
ever, is entitled to ask that witnesses
and experts be called. The tribunal has,
on its part, the right to demand oral
explanations from the agents of the two
parties, as well as from the experts and
witnesses whose appearance in Court it
may consider useful.
GENERAL PROVISIONS
ARTICLE

58

The present Convention shall be rati
fied as speedily as possible.
The ratifications shall be deposited at
The Hague.
A proces-verbal shall be drawn up
recording the receipt of each ratifica
tion, and a copy duly certified shall be
sent, through the diplomatic channel,
to all the Powers who were represented
at the International Peace Conference
at The Hague.
ARTICLE

59

Non-signatory Powers who were
represented at the International Peace
Conference may adhere to the present
Convention. For this purpose they
must make known their adhesion to the
contracting Powers by a written notifi
cation addressed to the Netherland
Government, and communicated by it to
all the other contracting Powers.

GENERAL PROVISIONS
ARTICLE

91

(No change.)

ARTICLE 92
(No change.)
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60

The conditions on which the Powen
who were not represented at the Inter
national Peace Conference may adhere
to the present Convention shall form the
subject of a subsequent agreement be
tween the contracting Powers.
ARTICLE 61
In the event of one of the high con
tracting parties denouncing the present
Convention, this denunciation would
not take effect until a year after its
notification made in writing to
[454] the Netherland Government,
and by it communicated at once
to all the other contracting Powers.
This denunciation shall have effect
only in regard to the notifying Power.
In faith of which the plenipotenti
aries have signed the present Conven
tion and have affixed their seals thereto.
Done at The Hague, July 29, 1899,
in a single original, which shall remain
deposited in the archives of the Nether
land Government, and copies of which,
duly certified, shall be sent through the
diplomatic channel to the contracting
Powers.

[455]

457

93
(N 0 change.)
ARTICLE

94
(N 0 change.)
ARTICLE

OBLIGATORY ARBITRATION

The problem of obligatory arbitration forced itself upon the attention and
study of the First Commission at the very beginning of the Conference. It was
examined with care, studied with a sincerely progressive and friendly mind, and
gave rise to deep and thoughtful discussion.
For this part of my report I ask especial indulgence on your part, because the
length of the discussions, the great number of propositions which were grafted
one upon the other, have made the formulation thereof very difficult.
The importance of the subject forces me not to omit any of the declarations
of principle which were presented by the delegations of the different States repre
sented at the Conference. Those which marked the beginning of our labors, as
well as those which have, to some extent, summarized the results of our studies,
should both figure, in brief form, in this statement.
To indicate the proper value of the statements of each State, it is important
to set forth the circumstances under which they were produced; to accomplish this
I have no other method than to follow the chronological order to a certain extent.
The question of obligatory arbitration was, first of all, submitted to the
examination of the first subcommission, where it has already given rise to inter
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esting discussions; the work of the committee itself covered several phases which
I have thought it proper to respect; finally, the discussion in the First Commission
was of great interest.
I have tried not to neglect any side of the brilliant debates which I am
to report; I believe them to be so disinterested, marked by such eminent learning,
and of such a high character, that it is important to retain at least the essence
thereof.
My statement makes no other claim than that it has been conscientiously pre
pared; impartiality is the first duty of the reporter.
GENERAL DISCUSSION IN THE SUBCOMMISSION

The principle of obligatory arbitration gave rise to long and learned dis
cussions in the First Commission. Even before the various propositions sub
mitted for the consideration of the Conference had been turned over for the
study of the committee of examination, a great number of the delegations hastened
to assert their general views upon the principle of arbitration itself and upon the
means for its application.
I am to have the honor of summarizing here these various declarations, all
of which contain-and I take pleasure in stating it-the categorical assertion of a
warm and formal acquiescence in the principle of obligatory arbitration; the
delegations were unanimous in stating this.
[4561 You are acquainted with the statements presented at the commencement of
our labor by the delegations from the United States of America,1 Serbia,2
Portugal,S Sweden,4 and Brazi1. 5 They were brilliantly set forth by their authors.
The representatives of other countries, although they abstained from presenting
propositions, were, however, anxious to assert their convictions as well.
.
Our eminent president, at the first meeting of the Commission indicated the
path to be followed and invited us to consider in what measure and under what
conditions the obligation to resort to arbitral procedure could be accepted.
Distinguishing between conventions concluded by two States and treaties of
a universal character, he clearly set forth the impossibility of adopting, in the
case of the latter, provisions which could without difficulty be the bases of an
agreement between certain specific countries. A provision for obligatory arbi
tration, without restriction and in all cases, is not actually possible in a general
treaty.
But this does not hold with regard to some carefully selected subjects for
which obligatory resort to arbitration has already been very largely adopted
in fact in international practice. The greater part of the States, if not all,
acting individually, have accepted the obligation to 'resort to arbitration for a
certain list of differences: would it not be of great moral effect to consolidate
by common agreement all provisions already concluded separately between the
various nations, and to sanction by a common signature the provisions to
which we have for the most part already affixed our signatures two by two?
The Brazilian delegation called the attention of the Commission to the
1 See vol. ii, First Commission, annex 20.
• Ibid., annex 18.
I Ibid., annex 19.
• Ibid., annex 22.
• Ibid., annex 23.
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{act that whatever might be the formula adopted with a view to applyinO" the prin
ciple of obligatory arbitration to conflicts of a legal character or ~oncerning
the interpretation of treaties, it will not agree that this principle may be extended
to questions and disputes already existing.
The Belgian delegation declares that, making a reservation as to disputes
which concern the vital interests of States, it accepts the principle of obligatory
arbitration for all cases of disputes of a legal character, growing out of the
interpretation and application of treaties already concluded or to be concluded,
as well as for pecuniary claims for damages, provided that the principle of
indemnity has been the subject of a previous agreement between the contracting
parties.
Difficulties of interpretation or application of treaties in which more than
two Powers have participated or to which they have adhered, cannot become the
subject of resort to arbitral procedure except after prior consent given in each
particular case by all the signatory and adhering Powers to these treaties.
The Peruvian delegation set forth the amendment which it proposed to
Article 27 of the Convention of 1899.'
[457] In case of a dispute between two Powers, one of them may always address
a note to the International Bureau at The Hague containing the declaration
that it would be disposed to submit the difference to arbitration.
The International Bureau shall bring the said declaration to the attention
of the other Power; it shall be required to aid all exchange of views which may
lead to the conclusion of a cotnpromis.
The Netherland delegation is disposed to support propositions which would
have for their purpose the conclusion of really obligatory arbitration treaties for
certain categories of disputes.
It does not understand that, with regard to a dispute concerning the vital
interests of a State, it is desired to exclude a settlement by arbitration, even
if as a result there would be danger of or necessity for war. It is not to be ad
mitted that instead of a decision based upon reason and given by a tribunal
composed of impartial and respected judges, rendered after judicial discussion
and conscientious examination, preference would be given to a settlement by
the use of arms, by blind force, by the chances and mischances of the battlefield.
The Portuguese delegation defends the proposition which it submitted for
the approval of the Conference. The first two articles of the draft Convention
reproduce provisions already contained in a number of treaties. In the first
place it is a question of revising Article 16 of the Convention of 1899. This
article, which only expressed a 7)(EU, evidently hinders our future agreements
concerning arbitration. If we refuse to introduce into the text thereof such
modification as will make it agree with the present state of international rela
tions, public opinion wiII not fail to interpret this refusal as a step backward and
a proof of the platonic and ineffective character of the obligations previously sub
scribed to. The third is a verbatim copy of Article 3 of the model treaty of
arbitration adopted by the Interparliamentary Conference in London in 1906,
and sanctions the principle of obligatory arbitration without restrictions, for
certain determined cases.
The Portuguese delegation designedly did not set up a new list which would
perhaps better consider its particular interests and convenience. It prefers to
I

Vol. ii, First Commission, annex 15.
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appropriate a formula which has already been the object of learned discussion
in 1899, and which has continued to be the subject of examination since then,
all the principles of which have been discussed, and which the Conference
of London finally sanct;oned as being the minimum demands of impartial public
opinion.
It will be the duty of the Conference to decide whether it is necessary to
restrict or extend it.
The Portuguese delegation is of the opinion that if the cause of arbitration
is a great cause, one must not hope to accomplish its purpose without consenting
to the sacrifice of some temporary interests, the too-zealous protection of which
might prevent the Conference from accomplishing anything.
The Swedish delegation also defends its propositions which consist in making
arbitration obligatory in questions of a judicial nature, and in the first place in
questions of the interpretation or application of international conventions, on
condition that the differences to be adjusted do not concern vital interests or
independence of the litigant parties.
But the draft provides that arbitration shall be obligatory without power to
rely upon reservations:
1. In case of pecuniary claims for damages, when the principle of indem
nity is recognized by the parties in litigation.
[458] 2. In case of pecuniary claims when it is a question of the interpretation
or application of conventions of every kind between litigant parties.
3. In case of pecuniary claims arising from acts of war, or civil war, or
so-called pacific blockade, of the arrest of foreigners or the seizure of their
property.
It goes without saying that the proposed provisions do not detract from the
effect of provisions for the entering into compromis, or from treaties of arbitra
tion which submit other cases to arbitral decision.
The Serbian delegation supports its proposals with a certain number of
explanations and illustrations. Inspired by the thought that the provisions which
determine the rights and duties of sovereign States should be clear and precise,
it proposed a positive formula which enumerates in a limited way the cases to
which the application of obligatory arbitration extends. It rejects the negative
formula of reservations covering cases where vital interests or the honor of
States might be involved because it is too vague. Its proposals cover differences
which might result from the interpretation or application of all international
acts covering commercial, economic, administrative, and judicial relations between
States, as well as the settlement of disputes of a pecuniary character between
States, or between a State and the ressortissants of other States, provided that,
in the case of the latter, the ordinary tribunals have not jurisdiction.
The delegation from Greece declares itself in favor of the retention of the
provisions set forth in Article 16 of the Convention of July 29, 1899. Under
the present law, we have seen arbitration rapidly gaining ground in international
life; we may ask whether treaties, entered into by two States with specific rela
tion to interests peculiar to the two Powers in question, are not preferable to
a general treaty, necessarily restricted in view of the great number of contracting
parties.
In a similar manner, and in case the Conference deems it wise to take a
step now and depart from the principles of the general existing law, the de1ega
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tion from Greece recommends to the attention of the high assembly the provisions
of Article 10 of the proposals of the committee of examination presented on July
5, 1899, to the Third Commission of the First Peace Conference. This plan would
enumerate cases which, so far as they do not concern vital interests nor the
national honor of States, should be submitted to arbitration. It comprises, outside
of the cases of pecuniary claims for damages, when the principle Of indemnity is
recognized by the parties, disputes concerning the interpretation or application of
numerous categories of gcncral treaties.
It seems natural that, if we decide to make a general convention the first step
on the pathway to obligatory recourse to arbitration, we should begin with this
extended group of conventions equally general or of a general character, and
that we apply obligatory arbitration to those categories of treaties which express,
always and necessarily, agreement as to identic and common interests, interests
of international society.
The Norwegian delegation declares that it supports the proposals made by
the Portuguese and Serbian delegations; it upholds the conclusion of a conven
tion making arbitration obligatory in a certain class of disputes.
[459] This delegation agrees that it would perhaps be premature to eliminate
at present the reservation with regard to vital or essential interests, which
appears in all of the formulas submitted to the Conference with the exception of
the Serbian proposition; but it draws the attention of the assembly to the wisdom
of adopting a clause which would permit the arbitral tribunal itself to decide
whether the dispute comes within the field covered by the arbitration con
vention.
The Norwegian delegation believes, too, that the reservation as to national
honor is too vague and consequently lends itself to interpretation to suit the nation
availing itself thereof.
The delegation of the United States of America sets out the amendments
which it proposed to Article 16 of the Convention of 1899 to introduce therein
the principle of obligatory arbitration. It believes that its proposition, combined
with the project intended to give a sounder foundation to the Permanent Court
which already exists, will constitute real progress. It draws the attention of the
assembly to the text of Article 3 of its plan which provides that in each particular
case the signatory Powers shall enter into a special compromis in accordance with
the constitution and laws of the high contracting parties, determining clearly the
subject of the dispute, the extent of the powers of the arbitrators, the procedure
and periods of time to be observed in forming the arbitral tribunal.
The form of this article was dictated by the constitutional provisions of
certain States, according to which each compromis for arbitration, before it can
be put into effect, must be accepted by a branch of the Government other than
that which negotiated it.
The delegation from Uruguay adheres to the principle of obligatory arbitra
tion in its broadest form. It believes in no exception other than that relating to
the independence of States, because no country will ever submit its existence to
the opinion of arbitrators; but it considers all other reservations as open gates
to war.
The delegation from the Republic of Ecuador shares fully in the support of
all propositions for the establishment of obligatory recourse to arbitral tribunals
for the pacific settlement of international disputes.
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The German delegation declares that it is favorable to the principle of obliga
tory arbitration, under certain conditions and with certain reservations.
It would be an error to believe that a general clause for the making of com
promis, agreed upon between two specific States, could serve as a model for a
universal treaty. The conditions are absolutely different.
In considering a general convention it is important to examine with care
whether the lists of disputes, which it is desired to submit to universal obligatory
arbitration, are really of such a nature a_s to be capable of settlement by that
method.
Disputes of a political nature should be exCluded; in the domain of law we
may admit the principle of obligatory arbitration; but there are a certain number
of controversies in his category which are too small to permit of the delays and
expenses of arbitral procedure; others, on the contrary, are of too great a scope
to be settled in the field of arbitration, without reservation as to the honor and
essential interests of nations.
As these reservations should be left to the estimation of the parties; we
[460] thus reserve the right to withdraw with one hand what had been given
with the other; and it is preferable, under these conditions, to retain Article
16 of the Convention of 1899.
But there might be found, perhaps a limited number of disputes where it
would be possible to accept obligatory arbitration without any reservation. The
German delegation is disposed to seek by common agreement the disputes which
might be placed in this category.
The Persian delegation is disposed to vote in favor of the most extended and
broadest propositions with regard to arbitration; it will endeavor to increase the
chances for success of those propositions which, while tending to reach the ideal
of this principle, would be at the same time of such a nature as to be accepted by
the greatest number of the Powers represented at the Conference.
The Swiss delegation recaIIs the sympathy shown by its country for the cause
of arbitration. It has no objection in principle to oppose to the spirit which in
spired the propositions submitted to the Conference; but it indicates a preference
for the project presented by the delegation of the United States of America, to
which it adheres, except for several reservations touching especiaIIy the constitu
tion of the Swiss confederation.
The delegation from Great Britain believes that the time has come to take a
step in advance on the way to the conclusion of a general agreement for the set
tlement, by means of arbitration, of every question capable of such a solution. It
supports the principles which inspired the plans set forth by the delegationof the
United States of America and Portugal.
.
The delegation from Austria-Hungary is, in principle, favorable to the idea
of obligatory arbitration. It recognizes that the insertion of reservations based
upon honor and vital interests of States takes away from the agreements thus
made by the Powers their legally obligatory character, properly speaking, and
makes thereof a moral obligation. But the fact that the obligation has never
failed to be recognized by States seems to speak in favor of the system.
The delegation, however, is ready to examine any proposition and suggesti<{n
regarding the application of obligatory arbitration without the said reservations,
for certain lists of cases.
The delegation from Siam will support any proposition tending to confirm
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the principle of arbitration, and will vote for the propositions submitted to the
Conference, having for their purpose the extension and a more general applica
tion of this principle.
Mexico, which has twice resorted to the Hague Tribunal and has loyally ful
filled the obligations imposed upon her, will enthusiastically endorse any propo
sition which shall have for its object the glorification of the I'erm:mcnt Court
and the facilitating of resort thereto. It believes in admitting the power to estab
lish a special arbitral tribunal by the agreement of the parties, a practical and
and beneficial need will be met, resulting to the profit of arbitration, that is to say,
of peace.
[461] The Mexican delegation proposes to add to Article 1 of the plan of the
United States of America, after the words: "shall be submitted to the
Permanent Court established at The Hague by the Convention of July 29, 1899,"
the following words: "unless the parties prefer to organize a special court by
common agreement."
This amendment 1 received the support of the delegation from the United
States of America.
EXAMINATION IN THE COMMITTEE
As you know, the propositions submitted for the approval of the Conference
. were confided to the examination of a special committee (committee A), which
held sixteen sessions, and proceeded to a deep and conscientious study of the
serious problems which it found before it. No question was left in the dark;
all were considered, scrutinized, and analyzed with equal care and friendliness.
The committee of examination found before it such a large number of plans
regarding the introduction of the principle of obligatory arbitration that some
arrangement of the work was necessary. A table,2 skilfully drawn up by Mr.
FROMAGEOT, classified the various propositions in a systematic manner, beginning
with those which gave the broadest scope to arbitral settlements, and terminating
with those which had the narrowest character. This order of discussion adopted,
it was understood that the proposition of the United States of America regarding
the limitation of the employment of force for the settlement of contract debts,
as well as that of the delegation from Uruguay 3 tending to the future organi
zation of arbitration for a number of States, should be separately classified.
If the American motion concerning the limitation of the use of armed force
for the recovery of contract debts was not placed among the other propositions
relating to obligatory arbitration, it was because the committee could not agree
upon its real character.
At the beginning of its labors the committee took occasion to proclaim this
rule that the adoption of a clause in favor of obligatory arbitration, whatever it
might be, could never imply recourse to a certain arbitral court, to the exclusion
of any other. Your committee unanimously insisted upon declaring that the
parties should always be free in the settlement of their differences to approach
either the Permanent Court organized in 1899, or the permanent tribunal which
might eventually be created, or any other arbitrators appointed as they pleased.
See vol. ii, First Commission, annex 26.
• Ibid., annex 69.
I Ibid., annexes 47 and 48.
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The proposition of the delegation of the Dominican Republic 1 is the first
\vhich came before the committee by reason 9f its general character. It expressed
a Va'U in favor of international obligatory arbitration without restriction.
The delegation from Denmark 2 had also drawn the attention of the Con
[402] ference to the text of the conventions concluded by its Government, in the
course of the years 1904, 1905, and 1907, with the Netherlands, Italy, and
Portugal. They provided also for obligatory arbitration without reservation.
The committee did not think it should stop to discuss these formulas, the
defeat of which in the Conference would be certain; it declared that it could not
accept the principle of general obligatory arbitration without reservations.
The proposition presented by the delegation from Brazil 3 provides for obliga
tory arbitration in all questions which do not affect the independence, territorial
integrity, or essential interests of States, or the internal institutions or laws, or
the interests of third Powers. It adds that, in all differences relating to inhabited
territories, resort to arbitration shall not be had without the previous consent of
the population interested in the decision.
This proposition aroused a certain number of objections.
Mr. LAMMASCH states that the plan, which seems to be of a broader scope
than the others since it accepts the principle of obligatory arbitration even in the
settlement of disputes of a political nature, provides on the other hand more
reservations than do the other propositions. It seems too that reference to
mediation and good offices goes outside the province of an arbitral convention.
His Excellency Mr. MlLOVANOVITCH believes that the combination of Articles
1 and 4 of the Brazilian proposal reduces the field of obligatory arbitration to such
a point that nothing remains but the name. The exception as to internal laws
seems to him especially doubtful, arbitrary, and contrary to the principle which
sets conventions between States above internal laws.
His Excellency Mr. MARTENS calls attention to the fact that the draft of
Article 1 of the Brazilian proposition is couched in such restricted terms that it
actually excludes the greater number of the questions which were the subject of
the fifty-five arbitral decisions rendered in the course of the nineteenth century.
His Excellency the first delegate from Brazil, in defending his plan, believes
that the reservations therein contained are sufficient to prevent any danger with
regard to disputes of a political nature; he believes that the exception concerning
internal institutions and laws is necessary; furthermore he has in view only cases
where the execution of the laws has been confided to the magistracy; we cannot
take from it jurisdiction of pending cases, or cause the jUdgments of national
courts to be revised by foreign courts. He admits, too, that the question of
denials of justice should be settled by an agreement between the Governments,
but it cannot form the subject of a treaty providing for general obligatory arbi
tration. He does not understand why we should renounce the use of mediation
and good offices to settle questions of a juridical nature.
His Excellency Mr. Ruy BARBOSA does not admit that a State may be forced
to submit to arbitration questions which it believes concern its essential interests;
it should itself be the judge of the existence of these interests. But it will always
be free to accept arbitration for the settlement of controversies of this character.
1 Vol. ii, First Commission, annex 24.
• Ibid., annex 25.
• Ibid., annex 23.
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His Excellency Mr. DRAGO expresses the opinion that it would be practical
in the Convention to be signed to enumerate by name the cases for obli
[463] gatory arbitration, instead of making reservations in vague and indeter
minate phrases. This is the opinion shared by his Excellency Mr. LEON
BOURGEOIS.
The Brazilian proposal was not seconded.
The committee of examination then took up the discussion of the proposi
tions presented by the delegations from Serbia, Portugal, and Sweden.l The
delegations of these countries supported their plans with remarks of a general
nature.
. His ExceIIency Mr. HAMMARSKJOLD believes that, if the Conference wishes
to establish the principle of obligatory arbitration without reservation, it should
do so for certain defined cases which it should set forth. It is also necessary to
have a formula which contains a general conditional obligation to resort to
arbitration. A simple enumeration would impose too narrow limits upon this
peaceful means of settling international disputes. \Ve should open the way for
its development and permit the constant increase of the cases in which it is to be
applied. In spite of the reservations which it contains, a general clause is not
without practical value, and a State which has any self-respect, said his ExceIIency
the first delegate of Sweden, will hold its honor too dear to rely thereon without
reason.
His ExceIIency Mr. D'OLIVEIRA is also favorable to the insertion of a general
formula which will accustom States to the idea that in questions of a juridical
nature arbitration is the rule, and that there must be serious grounds for not using
it. Reservations do not make the clause ineffective; it is simply that a State which
does not keep its obligations may abuse its right to rely on these reservations, and
public opinion wiII pass judgment upon it. SmaIl States should not forget that
arbitration is a benefit to them especiaIIy.
His ExceIIency recaIIs the fact that Article 16 b of his plan is the work of
the Russian delegation at the Peace Conference, combined with provisions adopted
by the Interparliamentary Conference which met in 1906.
It was said that Article 16 of the Convention of 1899 contained a more'
effective provision than the corresponding article of the Portuguese proposition.
His ExceIIency Mr. D'OLIVEIRA does not think so, because Governments have since
found it useful to conclude numerous treaties of arbitration, the purpose of which
was precisely that of transforming into the form of an agreement the simple
recommendation of the old Article 16.
The objection has been made to the form of these treaties that they were not
suitable for a universal treaty; what is fitting for a treaty between two States is
not so for a coIIective treaty. But do not let us forget that this formula was
proposed in 1899 for a universal treaty, and if it must be criticized, we shoul~
rather say that it is too restricted for special treaties.
His ExceIIency Mr. MILOVANOVITCH believes that the principal question is to
know whether we accept a principle of obligatory arbitration for certain defined
cases, of such a character that it wiII be sufficient for a Power to express the
desire to resort thereto in order to bind the other party equaIIy thereto.
If the Conference decides to accept this principle, the extent of its field of
application should be defined, and in this case, a general formula, providing for
1

See vol. ii, First Commission, annexes 18, 19 and 22.
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obligatory arbitration with reservations, which would cover the cases not enum
erated, might be complementary thereto.
But, if no agreement is possible upon this ground, it would doubtless be
[464] injurious to introduce into Article 16 of the Convention of 1899 purely
superficial modifications; we should limit ourselves to a simple recom
mendation therein in favor of the principle of obligatory arbitration.
Beginning the examination of the cases of obligatory arbitration contained in
the Portuguese proposition, his Excellency Mr. ASSER calls attention to those
conventions which concern the civil law and over which the national tribunals
have jurisdiction.
An international tribunal cannot settle disputes of this character, if the States
do not take up the cause of their subjects and thus give it an international
character.
Replying to the ideas of his Excellency Mr. ASSER, which he shares, Mr.
LAMMASCH would be disposed to propose as an addition to Article 16 b of the
Portuguese proposition a provision saying: "It is well understood that in the
cases enumerated in . . . the arbitral tribunal shall not be competent to reform
and declare invalid decisions of the courts of the contracting Powers, but that its
duty shall be strictly limited to the interpretation of the treaty provision in dispute.
However, this interpretation shall guide the authorities of the Powers between
which the arbitration has arisen, in the application of that provision in the future."
This solution only partly answers the remark made by Mr. ASSER, becapse he
believes that to give the decisions of an international court the character of rules
for national courts regarding the application of the law, would be to give them
an authority which the greater part of the States do not recognize in their own
courts of appeal.
But the discussion soon assumed a broader character; it gave rise to important
declarations and the examination of general questions which to some extent govern
all the plans submitted to the Conference. I think I should group them here
together.
The German delegation declares that it cannot adhere to any of the projects
which tend to establish universal obligatory arbitration for all questions of a legal
nature or relating to the interpretation of treaties. We are unanimous in recog
nizing that there are among disputes of a juridical nature certain controversies
which must necessarily be withdrawn from arbitration. They are those which
concern the honor, independence, and vital interests of States. \Ve should also
admit that the question of knowing whether a particular dispute comes within
this category should be decided by each Power in the exercise of its complete and
sovereign independence.
This set of conditions, which even in a treaty between two States threatens
the obligatory character of arbitration, must necessarily be aggravated by reason
of the number of contracting States. In a treaty signed by all the Powers, the
element of uncertainty contained in the restrictive clause would be such that it
.
would remain an obligation in name only.
The constitutional provisions of certain States may also take away from every
treaty of obligatory arbitration the bilateral character of the obligation and bind
only certain contracting parties.
The German delegation is therefore convinced that, under these conditions,
the acceptance of the plans submitted to the Conference would constitute only
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an apparent progress; resort to arbitration will be obligatory in form only; it
will not be so in essence.
The delegation of Austria-Hungary believes that the difficulties \vhich wiII
be met in the elaboration of a formula for obligatory arbitration should
[465] oblige the Conference to retain Article 16 of the Convention of 1899; but
his Excellency Mr. MEREY suggests the idea of following this article with
a sort of recommendation, accentuating and reinforcing the idea of arbitration.
One might say: "Consequently, it would be desirable that in disputes upon the
questions mentioned above, the signatory Powers should, on occasion, resort to
arbitration so far as circumstances will permit."
In case of failure to reach unanimous agreement the delegation from Austria
Hungary would also be disposed to accept a provision which would apply obliga
tory arbitration to certain specified cases.
The Russian delegation, faithful to its traditions in 1899, believes it desirable
to agree upon the enumeration of certain cases for obligatory arbitration. It
would be necessary first to enunciate the general principle of arbitration, and then
States should themselves designate the cases in which reservations as to honor and
vital interests shall not apply.
His Excellency Mr. MARTENS believes that such cases exist.
His Excellency Mr. LEON BOURGEOIS adheres absolutely to the terms of the
declaration of the Russian delegation. He believes in 1907, as he did in 1899,
that the essential question is: are there cases in which States can say in advance
that neither their honor nor their vital interests are concerned?
His Excellency the first delegate from Germany raised a certain number of
questions of a general character relating to arbitration, which long occupied the
attention of the committee because of their importance.
'What effect and what scope should be given to arbitral awards when the
dispute concerns the interpretation of a treaty concluded by several States-a
universal convention, for example?
They are of course binding upon the parties to the cause; but being res inter
alios acta as to other Powers signatory to the convention, can they be enforced
as to them? It is difficult, however, to accept a situation which would permit the
same treaty to have a series of different and even contradictory interpretations
leading surely to the dissolution of universal unions.
Could we reply that similar difficulties are already possible to-day with volun
tary arbitration? The argument would not be in point; because, in this latter case
recourse depends upon the agreement of the States. They exercise their sovereign
freedom and are alone the judges of the expediency of their actions; the Con
ference, on the contrary, in imposing obligatory arbitration would make itself
by that very fact responsible for the annoying consequences which might ensue;
it should find some means of settling the difficulties to which the principle may
gIve rtse.
Several solutions of this difficulty have been presented. Mr. FUSINATO pro
posed that the arbitral award concerning the validity or interpretation of a con
vention should have the same force as the convention itself, and should be equally
weIJ observed, except with regard to rights already, vested at the time it might be
rendered. vVhen the arbitral a ward concerns the validity or interpretation of a
treaty among several States, the parties as to \vhich the judgment is given shall
be required to communicate immediately to the contracting parties the text thereof.
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If three-fourths of the contracting States declare that they accept the
[466] interpretation of the point in dispute adopted by the arbitral award, this
interpretation shall be binding upon all. In the contrary case, the judg
ment shall be of no value except between the litigant parties, and only as to the
case which was the subject of dispute.
It is important to consider all of the signatory States of a convention as a
sort of new organization, a special association; it is proper for three-fourths of
these States to have the power to make an arbitral award regarding interpretation
binding upon all.
His Excellency Baron GUILLAUME does not consider this solution sufficient
answer to the ideas set forth by the German delegation, since it still permits one
fourth of the signatory States to interpret differently a clause of an international
treaty. He proposes the following formula:

Difficulties of interpretation or application of treaties to which more than
two Powers have adhered, cannot form the subject of arbitral procedure
without previous consent of all the Powers signatory or adhering to these
treaties, to be given in each case.
His Excellency Sir EDWARD FRY finds a solution of the difficulties mentioned
by his Excellency Baron MARSCHALL in the text itself of the eighteen treaties of
obligatory arbitration which are mentioned in the last report of the secretary
general of the Permanent Court. They all exclude from the field of obligatory
arbitration differences which concern the interests of third Powers.
His Excellency l"lr. ASSER calls attention to Article 56 of the Convention of
July 29, 1899, which proves that the members of the First Peace Conference had
already considered the question. This article says:
The arbitral award is binding only on the parties who concluded the
compromis.
When there is a question as to the interpretation of a convention to which
Powers other than those in dispute are parties, the latter notify to the former
the comprotnis they have concluded. Each of these Powers is entitled to
intervene in the case. If one or more avail themselves of this right, the
interpretation contained in the award is equally binding on them.
He believes that by combining this provision with the proposition of Mr.
FUSINATO we might find an equitable and juridical solution of the difficulties
mentioned.
His Excellency Mr. MARTENS, for his part, believes this question should
remain open, and that the award can bind only the parties who resort to arbitra
tion, being limited to a moral influence upon the foreign offices. His Excellency
the first delegate from Austria-Hungary would like to see these two principles
adopted: restriction of effect of the arbitral award to the two litigant States, and
an express provision that arbitral awards are not an interpretation and do not
make the award binding except for the very case in dispute.
This opinion is not shared by his Excellency Mr. MILOVANOVITCH, who
requests a previous notice to all the signatory States of the intention to resort to
arbitration; but he insists that the arbitral award shall be an interpretation, not
only as between the litigant States, but also generally in the sense that it shall he
applied in the future in relations between the litigant States and all other
States.
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[467] His Excellency 1\1r. CARL1N does not admit that the Conference is com
petent to change conventions already in existence by inserting arbitration
clauses therein or by changing those which already appear therein.
Several members of the committee, discussing the point of view of his
Excellency the first delegate from Germany, dispute the statement that the diffi
culty raised with regard to treaties concluded by a certain number of Powers is
peculiar to obligatory arbitration; the same problems may arise when States are
bound by voluntary arbitration clauses. The Universal Postal Convention itself
contains a clause providing for obligatory arbitration without ever having caused
any difficulty up to this time. His Excellency Mr. D'OLIVEIRA is of the opinion
that the differences of opinion which are feared may arise under the provisions
of Article 16 of the Convention of 1899. The introduction of the principle of
obligatory arbitration will, on the contrary, have the effect of giving Powers a
guarantee of greater justice and of uniform interpretation. It wiII substitute for
the many accepted methods of to-day, in settling differences of interpretation, the
single remedy of arbitration. If the first award is open to attack, the second wiII
correct it.
Such is the opinion of Messrs. RENAULT and HAMMARSKJOLD, who, with
Mr. D'OLIVEIRA, maintain also that no principle of law is opposed to the modi
fication of the scope of a universal convention upon specified points by the sig
natory Powers; some could even agree between themselves to modify an arbitra
tion clause and give it an obligatory character when it was only voluntary, reserv
ing the vested rights of other States.
His Excellency Mr. LEON BOURGEOIS believes that this question is one more
of form than of substance. The obligatory arbitration clause is either written
into a convention, and then the question is clear; or the convention contains only
a provision for voluntary arbitration; two situations are then possible: if the
Peace Conference is unanimous in saying that recourse to arbitration must be
made obligatory nothing seems to prevent the signatory Powers here represented
from accepting it. There will then be only the question of form to be decided,
that is, the insertion in the convention of the decision reached by the Powers. If,
on the contrary, the Conference is not unanimous, a certain number of States only
agreeing upon the new principle, those States may act with complete freedom and
may conclude a special supplementary convention.
The committee recognized the importance of the question presented, and dis
cussed it for a long time; it charged some of its members to work out a formula
which would satisfy all the interests involved.
This is what was worked out by a subcommittee:

If all the signatory States of one of the Conventions enumerated herein
are parties to a litigation concerning the interpretation of the Convention, the
arbitral award shall have the same force as the Convention itself and shall be
equally well observed.
If, on the contrary, the dispute arises between only some of the signatory
States, the parties in litigation shall notify the signatory Powers within a
reasonable time, and they have the right to intervene in the suit.
The arbitral award, as soon as it is pronounced, shall be communicated
by the litigant parties to the signatory States which have not taken
[468] part in the suit. If the latter unanimously declare that they will accept
the interpretation of the point in dispute, adopted by the arbitral
award, this interpretation shall be binding upon all and shall have the same
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force as the Convention itself. In the contrary case, the judgment shall be
valid only as regards the matter which formed the subject of the case between
the litigant parties.
It is well understood that the present Convention does not in any' way
attack the arbitration clauses already contained in existing treaties.
Another question, no less serious, was also brought to the attention of the
committee by his Excellency Baron MARSCHALL.
Treaties often contain provisions which oblige one party or the other to take
certain administrative or legislative action. There is relatively no difficulty with
regard to the former; but it is not so with regard to the latter. A State may
find itself in a very delicate situation if the arbitral award, condemning the manner
in which it has fulfilled its obligations, requires a change in its legislation rendered
impossible by the opposition of a parliament. The responsibility of the Con
ference would be great if it created such inextricable difficulties; it cannot impose
obligatory arbitration without solving first the problems to which it might give
rise.
Here again, may we not ask whether voluntary arbitration does not cause
the same difficulties?
Such is the opinion of their Excellencies Messrs. BOURGEOIS, DE BEAUFORT,
and RENAULT. At the time when the compromis is signed, they say, arbitration
becomes obligatory upon the parties, although none of them can discount the
decisions of the legislative power and promise the necessary ratification.
In such a case could the refusal of a parliament to pass a bill in accordance
with the provisions of an arbitral award be considered as a case of force majeure?
This opinion was defended by his Excellency Mr. MARTENS and by Mr. LAM
MASCH, who believe that a State is not bound, any more than an individual, to
perform the impossible, and that it will have performed its duty when it has done
what is within its power to obtain a modification of its legislation.
This legal thesis was rejected by Mr. RENAULT who does not admit that there
is any case of force tnajeure permitting a State to break its international obliga
tions. The distinctions between the different branches of the government of a
country concern the internal organization of the State, but disappear before a
foreign State. The Governments might also sometimes become accomplices of
the legislative power, causing it to reject provisions which the arbitral award
requires them to enact. Their Excellencies Baron MARSCHALL, Messrs. DRAGO
and FUSINATO, shared that point of view, believing that a State cannot escape an
international obligation by relying upon some internal obstacle; the delegate pleni
potentiary from Italy expressed the opinion also that in order to answer com
pletely the objection raised by his Excellency Baron MARSCHALL, the only way
would be, in certain cases, to limit obligatory arbitration to treaties to be con
cluded in the future; the Governments could thus be assured of the humor
of the legislative power before the exchange of ratifications of the said
treaties.
.
Such was the opinion of the British delegation which had formerly proposed
to omit reference to treaties already concluded in the text of the first paragraph
of Article 16 b of the Portuguese proposition; but his Excellency Sir
[469] EDWARD FRY withdrew this motion later; and then, after the adoption by
the committee of a provision safeguarding the authority of decisions pre
viously rendered by national tribunals, his Excellency the first British delegate
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joined the majority in favor of the principle of obligatory arbitration for treaty
provisions, whether already in force or to be entered into in the future.
The legal problem raised by his Excellency Baron MARSCHALL again appeared
in almost the same way in two different forms: first, the interpretation of treaties
which require one party or the other to take administrative or legislative measures;
secondly, the interpretation of conventions raising questions as to the competence
of national tribunals.
\\That shall be the relations, in such a case, between the decisions of these
national courts and the awards rendered by an arbitral tribunal? The latter not
being a court of appeal from decisions rendered by the national courts, the action
of the legislatures is necessary to give legal force to the arbitral award.
In the eyes of his Excellency the first delegate from Germany this difficulty
is great; we cannot hope for the acceptance by parliaments of a clause providing
in a general way that arbitral awards, whatever they may be, shall always have
the same force as law in the country; this would really be going beyond its
powers; then the problem will still be the same: may the State argue on the basis
of the opposition which it meets in its legislature and rely upon a case of force
majeure to avoid its international obligations, for failing to execute an inter
national award? He does not think so; this rule would be of a nature to create
great disturbance in international relations, and might even sometimes encourage
legislatures intentionally to set up the case of force majeure above mentioned.
Mr. LAM MASCH does not think the problem so difficult to settle as it seems at
first sight. The arbitral award will have no retroactive effect; it will not modify
the private interests in controversy; the arbitral award will interpret the conven
tion only for the future. The decision will have the force of law from the very
fact that the parties have signed a compromis; and so long as they have not
denounced the convention, the action of legislatures will not be necessary.
Besides, he could not see any difficulty in inserting in international acts a
clause providing that the States recognize in advance the binding character of
interpretations made by arbitral awards. It will rarely happen, furthermore, that
the awards will have the effect of modifying the laws contained in the codes of
the States.
This opinion is shared by Mr. FUSINATO.
His Excellency Mr. MlLOVANOVITCH, taking the same point of view, called
attention to the fact that States will always have as a last resort the right to
denounce conventions the interpretation of which will give rise to conflicts
between their executive and legislative powers. But he believes that public
opinion, the supreme judge of this matter, is not so unfavorable to the idea of
arbitration as to justify the fear that this necessity will frequently present
itself.
Their Excellencies Messrs. HAMMARSKJ<:>LD and D'OLIVElRA find the same
difficulties in this question as exist in all international law. Its laws are incom
plete because they lack sanction. Obligatory arbitration, far from adding a new
difficulty, will have the effect of weakening those already existing.
[470] His Excellency Mr. Ruy BARBOSA believes that States cannot sign treaties
which would provide international obligations in contradiction to the funda-.
mental principles of national law. That is what would happen if we had in the
International Court a revision of certain decisions of national courts. \Ve cannot
admit that the decisions of national courts are not final. There would no longer
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be any res judicata; a claim might arise at any time and thus open up the case
for revision.
On the other hand, can we admit that arbitral awards make law for the
future only, by establishing rules which would be binding upon the national courts
in cases of the same kind to be decided in the future?
Up to the present time (he said) we have seen in arbitration only a means
of settling pending cases. If a ~ispute arose whic~ could not be settled,. the
interested parties sought by arbItral award to arnve at an agreement III a
friendly way. Arbitration was considered only as a final remedy to settle
a disputed question, never to decide in advance questions which might arise
in the future. \Ve may perceive then the impassable abyss which separates
the present idea of arbitration from that which seems to imply the recognition
of further results from an arbitral award.
Arbitral courts would not render judgments then; they would really enact
laws for the countries in the case.
Mr. RENAULT recognizes that the question is one of extreme gravity in
international relations. He compares international justice with national justice.
It might be that a system of law might become established in some country which
the Government would consider contrary to the spirit of the law. What will be
its action? It will have an interpretative law passed which would be binding upon
the courts. There should be in international matters similar means to prevent an
objectionable interpretation of treaties.
It has been said that a Government which was not satisfied with the inter
pretation given to a convention had only to denounce that convention. This radical.
solution would be especially inimical in the case of universal treaties, because a
State would be forced to the alternative of accepting an objectionable interpre-'
tation or of withdrawing from the convention.
Neither does Mr. RENAULT think that a Government can set up the refusal
of the legislature as a case of force majeure. If a judgment is rendered against
a State there is an international obligation, and this falls upon all its powers.
He does not admit that the assistance of the legislature is always necessary
to give legal force to an arbitral award. If the legislative power has approved
the convention providing for obligatory arbitration, that is sufficient to compel
it to accept the interpretations which may be given by arbitral courts.
A subcommittee, composed of Messrs. FUSINATO, ASSER and MEREY, was
authorized to seek a formula which would avoid the objections set forth; it
proposed to limit cases of obligatory arbitration to "disputes concerning the
interpretation or application of conventions concluded or to be concluded and
enumerated below, so far as they refer to agreements which should be directly
executed by the Governments or by their administrative departments."
This subcommitee, which had not taken sides on the question of principle,
asked that the minutes should state that the restrictive formula added to section
1 of Article 16 b of the Portuguese proposition had been written in a concilia
tory spirit, after an interchange of views in the committee of examination, and
wit? th.e intention of excluding the conventions in question from obligatory
. arbltratton, so far as they refer to provisions the interpretation or application of
which, in case of dispute, is within the jurisdiction of national courts.
[471] Would not this formula result in seriously modi fying the propositions
already presented? "If we provide," said his Excellency Mr. DRAGO,
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" that conventions subject to judicial interpretation shall not be the object of ob
ligatory arbitration, only questions of an administrative character will be sub
mitted to it, and these, most often, are of a political character."
To his Excellency Mr. HAMMARSKJOLD the proposed draft is wrong in not
distinguishing between direct obligations between States and relations which
international treaties may establish between individuals. A State which has
assumed contractual obligations is responsible in all its powers, and should
ensure the execution of the treaty by all of its departments.
The solution proposed by the subcommittee was supported by a communi
cation which his Excellency Mr. ASSER, in his individual capacity, addressed to
• the committee concerning the very nature of the international arbitration which
it was proposed to make obligatory in certain cases. 1
According to some (said his Excellency), international arbitration is
destined in cases between States to be what ordinary tribunals are in cases
between individuals. According to this conception, international arbitration
has for its purpose the application of law to a special case which has given
rise to a dispute between two or more States. The arbitral award may have
for its object the sentencing of the defend~nt to perform or permit a certain
act, to pay a sum of money, etc., or perhaps the determination of frontiers
between States or any other special regulation with regard to which a dis
agreement has arisen.
If it is a question of the interpretation of a convention, this interpretation
is given with reference to a special case; if the same difference arises later in
another case the new arbitrators are at liberty to decide it according to their
judicial ideas. The precedent does not bind them, unless there is ground for
pleading res judicata. 2
In other words, the arbitral tribunal cannot render an award which is
legally binding in the future, any more than can national tribunals (arret
de reglement).
According to this idea of arbitration, it could not be applied except in
cases where States themselves are litigant parties, and where it is a question
of obtaining a judgment with regard to their reciprocal obligations or to their
rights as States, flowing either from treaties or from some other source of
international law.
It is important, therefore, to distinguish between treaty provisions in
which one State makes direct promises to another State or its ressortlssallts,
and those in which it agrees only to give legal force to certain provisions
contained in the Convention. \Vith regard to the latter, the State (or its
Government) has fulfilled the duty which falls upon it by virtue of the treaty,
as soon as the provision in question has been given the force of law in the
manner prescribed in the State's constitution (either by ratification of the
treaty itself, after parliamentary [in the United States, congressional] ap
proval where it is required, or by the insertion of the treaty provisions in
a national law).
The interpretation of these provisions, thus become an integral part
of the national legislation, is within the jurisdiction of the national tribunals.
According to the other idea developed in the committee, international
arbitration has for its definite purpose legislation for the future, in the sense
that judgments are considered as the complement of the treaties themselves.
Nothing then is against resort to arbitration with regard to a dispute in which
See vol. ii, First Commission, annex 35.
• See the arbitral decision in the case of the" Pious Fund of the Californias."
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a judgment has been entered, even in a court of last resort, under the national
judicial system. While respecting this decision in the special case in
[472] question, the arbitrators in some measure take the place of the contracting
parties themselves, completing the convention by their judgment, which,
in truth, has the force of an additional protocol.
I do not in any way fail to recognize the usefulness of such an applica
tion of international arbitration; I believe especially that in the case of the
Unions which have not yet introduced obligatory arbitration it would be
marked progress.
But it seems to me clear that where it is a question of introducing
universal obligatory arbitration into international law for the first time,
without the reservation as to vital interests or national honor, we should •
be content with an arbitration of the more restricted scope, first above set
forth.
This will not prevent States from concluding special conventions for
the organization of a more effective and radical form of international arbi
tration. When the question arises of avoiding difficulties which may result
from the differing interpretations of the same convention by the courts of
the different contracting States, then especially can the new Permanent
Court of Arbitration render great service as a court of appeals or a court of
regulation.
There already exists an international court intended to ensure the uni
form interpretation of a convention; that is, the Central Commission for
the Navigation of the Rhine, established by the Acts of Navigation of
1831 and 1868. It passes as a court of last resort upon differences arising
out of the general regulations concerning the navigation of the Rhine.
His Excellency Mr. AssER concluded by stating that the application proposed
by the subcommittee to be inserted in the minutes, would avoid all doubts by
making a slight modification, consisting in the statement, "with the intention of
excluding from the operation of obligatory arbitration treaty provisions intended
to form part of national legislation of which the interpretation and application,
consequently, in case of dispute, are within the jurisdiction of national courts,"
instead of "with the intention of excluding from the operation of obligatory
arbitration the treaties in question so far as they refer to provisions of which
the interpretation and application, in case of dispute, are within the jurisdiction
of national courts."
This view was opposed by his Excellency Mr. MlLOVANOVITCH, who does not
think there is any legal reason or practical necessi~y for setting a limit to arbitra
tion in these matters. 'vVe cannot admit that the legal bond created by a con
vention between sovereign States shall stop where the authority of the judicial
power begins. A State which may no longer be required to accept or execute
an arbitral award because it is contrary to res judicata or to the interpretation
accepted by the national courts, should, quite logically, be able to refuse to execute
all of its contract agreements as soon as its courts place an obstacle in the way
thereof. Would not this hark back to the statement that the judicial power,
which is actually but one of the three essential divisions of sovereignty, has been
placed above sovereignty itself, from which it comes and of which it is an integral
part?
There remains the observation that a State, in which the principle of the
separation of powers is established, if it accepts obligatory arbitration for ques
tions of judicial jurisdiction, wiII find it absolutely impossible to carry out its

NINTH l\IEETIKG, OCTOBER 16, 1907: ANNEXES

475

agreements, in the face of a conflict between arbitral awards and the decisions
of national courts, and in the face of the more than probable prospect of a public
opinion favorable to the national courts. There again is the result of an er
roneous conception of the nature of international arbitration and of the ar
1473] bitral a ward. \Ve must recall above all that arbitration is complementary to
the convention from which it springs and that the arbitral award is not
pronounced on the basis of the validity or of the good reasoning of the decisions
of the national courts, but solely and exclusively upon the meaning, scope, execu
tion or violation of their reciprocal promises. The arbitral award against a State
may require it either to repair injuries and damages, or to take measures so
that in the future its agreements shall be executed in accordance with the meaning
and the scope given to them by the decision. The judgments rendered by national
courts are in no case and in no way affected by the arbitral award, and in the
future the national courts must conform not only to the decision but to the law,
decree, rules, or any other act by which the losing State carries out the award and
conforms to its provisions.
The committee adopts proposal No. I of the subcommittee by a vote of
nine to three. Proposal No. II (after a separate vote upon the four paragraphs
which compose it) was passed by a vote of thirteen to three.
As I have already said, the sincere desire felt by the committee to find a
formula which would bear witness, on the one hand, to a real sympathy for the
principle of obligatory arbitration, and which would receive, on the other hand,
unanimous or almost unanimous support, aroused brilliant debates and brought
forth many propositions and counter-propositions.
The delegations from Portugal, Serbia, and Sweden were the first to propose
to the Conference a clause providing a certain number of cases of obligatory
arbitration wherein the contracting Powers were agreed not to avail themselves
of any reservation based upon the honor or vital interests of the States.
The British delegation called attention first of all to the fact that it would
be extremely difficult to state whether the many conventions appearing upon the
Portuguese list, Article 16 h, did contain any provisions concerning honor or
vital interests; it had not thought it possible to make investigations on this
point in time to be of any value; but it soon changed its point of view 1 and
itself proposed a draft of a convention which was to be further modified some
what, but which still preserved such a general resemblance to the Portuguese
provision that his Excellency the Marquis DE SOVERAL was soon able to sup
port it.
The same thing happened in the case of the delegation from the United
States of America, which began by making the following declaration:
My Government is an ardent supporter of obligatory arbitration and it
highly appreciates the relative merits of the many propositions submitted
for our consideration. But it knows the difficulties of a practical applica
tion thereof, and it believes that every proposition containing a list of
conventions which are excepted from the general article setting forth the
reservations, instead of simplifying the question, would raise serious com
plications. It would be necessary, further, to take a relatively long time to
study in a thorough manner the character and scope of each of these
conventions.
1

See vol. ii, First Commission, annexes 31, 32 and 39.
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The American Government also prefers a formula more familiar to the
nations than the one proposed, which is entirely unknown and a matter of
experiment.
Consequently, our Government, while being-I repeat it-an ardent sup
[474] porter of obligatory arbitration, could not authorize us to vote in favor
of a proposition containing a list of the conventions to be submitted to
obligatory arbitration.
It then submitted on August 26 a proposal, also based upon the Portu
guese draft, leaving to the ratifications of the Convention the determination of
the cases on which the States would be understood to agree. 1
\Ve were therefore confronted with five proposals, one Portuguese, one
English, one American, one Serbian, and one Swedish, without counting the
formulas presented for certain articles, notably texts proposed by the subcom
mittee presided over by Mr. FUSINATO.
The first two articles of the American proposition, being considered a sum
mary of similar provisions contained in the other plans, were discussed and
adopted on the first reading.
The Belgian delegation had asked for the insertion in the first part of Article
1 of the word "exclusively" before the expression "of a legal nature." This
amendment was not openly objected to, but was not accepted; it was agreed,
however, to substitute the words "and especially those" instead of the word
" or."
The committee had stated, in fact, that the text submitted for its examination
was open to question; it was susceptible of the wrong interpretation that, as
regards the interpretation of treaties, questions of a judicial llature are not the
only ones which may come within the domain of arbitration. The exclusion of
disputes of a political character was not sufficiently explicit.
With this in view, the committee introduced into the text of this article
the modification which I have just had the honor to note.
The single word" arbitration" was substituted for the words" of the Penna
nent Court of Arbitration."
As regards the statement of reservations contained in Article 1, the word
"honor" was retained, in spite of the proposal of Mr. LANGE, who asked that it
be omitted; the same fate befell "interests of third persons," which no longer
figured in the second edition of the Portuguese proposition.
The article, thus adopted on the first reading, was drawn up as follows:
ARTICLE

1

Differences of a legal nature, and especially those relating to the interpretation of
treaties existing between two or more of the contracting States, which may arise between
them in the future, and which it may not have been possible to settle by diplomacy, shall
be submitted to arbitration provided, nevertheless, that they do not affect the vital interests
the independence, or the honor of any of the said States, and do not concern the interest~
of other States not involved in the dispute.

Article 2 of the American proposition brought forth no observation; this is
the draft thereof:
, See vol. ii, First Commission, annex 37.
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[475] Each signatory Power shall be the judge of whether the difference which may arise
involves its vital interests, independence. or honor, and conseqi.lently is of such a
nature as to be comprised among those cases which are excepted from obligatory arbitra
tion, as provided in the preceding article.

Article 3 of the British and Portuguese propositions provided that disputes
concerning the interpretation and application of a certain number of treaties and
conventions, itemized therein, should be submitted to obligatory arbitration with
out reservation.
The detailed examination of this series of conventions was, in truth, limited
to a very few cases only. At the beginning, the first number on the Portuguese
list, "treaties of commerce and navigation," held the attention of the committee
particularly.
vVithout dispute commercial conventions were recognized as the source of
delicate problems-even important political questions-which it would be impos
sible to submit to obligatory arbitration.
\Vould it be necessary in order to avoid this difficulty to make certain
reservations to exclude them from the sphere of obligatory arbitration? This
would change the very character of the list provided for in Article 16 b of the
Portuguese proposition, the very object of which was to place a certain number
of cases of arbitration beyond the reach of all reservations. Besides, it would
not be easy to determine what conditions should determine the political character
of a dispute. It was recognized that it would be more judicial to set forth
exactly the clauses which, generaIly contained in commercial treaties, should be
especially designated as proper bases for obligatory arbitration.
This distinction was sought by several members of the committee, and his
Excellency Mr. HAMMARSKJOLD reported the results of this investigation in the
following terms:
Obligatory arbitration, rejected for" treaties of commerce and naviga
tion," the scope of which is too broad and too complex, might be proposed
for the il1terpretation:
Of treaty provisions concerning tariff duties;
Of clauses granting foreigners the right to pursue commercial navigation
personally under certain restrictions;
Of clauses regarding taxes coIlected from vessels (dock charges, light
house dues, and pilot fees), salvage taxes and charges imposed in case of
damage or shipwreck;
Of clauses concerning the mooring of vessels;
Of clauses providing for the equal treatment of foreigners and nationals
as regards taxes and imposts;
Of clauses relative to the right of foreigners to pursue commerce or
industry, to practise the liberal professions, where it is a question of a
direct grant, or of providing equal treatment of foreigners and nationals;
Of clauses providing the right of foreigners to acquire and hold
property.
Several observations were made also concerning certain numbers of the list
contained in Article 16 b of the Portuguese proposition; they concerned
[476] especially extradition conventions and those relating to matters of private
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international law. Other reservations were also made. His Excellency Mr.
DRAGO declared that he could not aecept the submission to arbitration of laws
against epizooty or other diseases of animals .and plants: His Exce~lency .Baron
)'IARSCHALL observed, for his part, that certam conventIOns concernmg raIlroads
are of such a nature as to present the character and scope of political or even
military treaties, and hence go beyond thc bounds of obligatory arbitration.
Exceptions of the same character \\·c;·e again presented concerning differences
which concern the determination of boundaries, capitulations, diplomatic and
consular privileges.
The lists contained in the various propositions were therefore worked over;
some of the items were the same, while each list still retained some items peculiar
to it.
The committee was still divided.
His Excellency the first delegate fr0111 Germany observed that the result of
the discussion which had just taken place in the committee was that the question
was immature, and that it would be imprudent to wish to solve it before the
proper time. By voting prematurely for obligatory arbitration, we should only
sow discord among nations.
His Excellency summarized his ideas and point of view by reading the
following declaration at the time when the vote was about to be taken upon
the Portuguese proposition as amend~d by the British delegation:
Article 16 b provides that in case of disputes concerning the interpre
tation and application of a series of international treaties and conventions,
arbitration shall be obligatory without reservation. I t has been impossible
for the committee of examination to examine thoroughly the innumerable
international provisions which are contained in the list. And yet such an
examination would have been, in our opinion, indispensable .
. \Ve have noted certain serious objections which would not fail to appear:
1. Contradictory arbitral awards concerning the interpretation of uni
versal treaties would menace the very existence of these treaties.
2. Arbitral awards in contradiction to the judicial decisions of national
tribunals if called upon to interpret and apply the international treaties
would create an impossible situation.
.
3. . Arbitral awards requiring a State to modify its laws by virtue of an
mternatlOnal treaty might provoke serious conflicts with legislative bodies.
None of these questions could be solved by the drafting committee.
The German Government is disposed to insert in international treaties
a suitable obligatory compronzis clause where the provisions are suited to it,
but it could not undertake in a world treaty to assume obliaations the scope
and effect of which it is absolutely impossible to foresee. b
His Excellency Mr. D'OLIVEIRA, in the name of the Portuguese delegation,
supports the propositions presented by the British delegation, and joins his
E::-cellency Sir EDw ~RD FRY in asking that the committee be called upon to decide
WIthout delay the pomt as to what are the questions which do not concero in any
way either the honor or essential interests of States and which are of
[477] such a character that they may be submitted to obiigatory arbitration.
J:Ie agrees, furthermore, to accept all suggestions and all modifications
concernmg the application of arbitration, so that the difficulties noted in the
course of the. discussion. concer?ing the execution of awards may be avoided.
.
The BelgIan delegatIon belIeves that in no treaty is it possible to foresee
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whether its interpretation or application will not, under certain circumstances,
raise questions of such a character as to involve the sovereignty and security of
States. It states that this observation has already been made without being
answered in a satisfactory manner.
For those who do not share our opinion (said his Excellency Baron
GUILLAUME) the reservation which we ask to have inserted will be inopera
tive; we do not understand how it can be injurious.
His Excellency Baron D'EsTOURNELLES DE CONSTANT, while recognizing the
value of the observations made during the course of the discussion, believes that
the committee should not stop there.
Certainly (he said) these difficulties are great, but that is precisely why
we are gathered here, and that is also why we should be determined to solve
them. The proof that these are not insurmountable has just been vividly
shown us by his Excellency Sir EDWARD FRY. You recall the scruples and
apprehensions which our eminent colleague from Great Britain had himself
voiced, in our preceding sessions, concerning the establishn,ent of a list; it
seemed that it was impossible to agree upon it; we have agreed, nevertheless.
In his double capacity of juriconsult and stateman, his Excellency Sir
EDWARD FRY, after having called attention to the difficulty, has found the
means for overcoming it; and that within a few days. You have just listened
to the reading of his list. \Vhat do you want of a more decisive character?
After this experience and all of those which have come from our discussions,
are we going to stop in the midst of our work, abandon the fruit of our
endeavors and our efforts?
The committee in 1907, as in 1899, has undertaken a considerable work which
cannot be without fruit. An agreement is possible; it is demanded by public
opinion; it is important to realize it by following the example of the Powers,
already so numerous, which have not feared to agree upon obligatory arbitration
in formal treaties, without regard to possible objections. His Excellency Baron
n'ESTouRNELLES DE CONSTANT cites the treaty betwe~n Italy and Denmark,
signed December 16, 1905, which contains a clause going far beyond the pro
visions of the proposition submitted to the Second Peace Conference. This
article says:
The high contracting Parties agree to submit to the Permanent Court
of Arbitration established at The Hague by the Convention of July 29, 1899,
all differences of whatever nature which may arise between them, and which
could not be adjusted through diplomatic channels, and even in the case where
the differences may have originated in facts prior to the conclusion of the
present Convention.
The American States provide us with a similar example, and have also
signed among themselves numerous treaties of obligatory arbitration without
reservation.
His Excellency Count TORNIELLI believes that in any condition of affairs it
is important that the question as to whether we should accept the system proposed
by Portugal and other States-consisting of accompanying the declaration of the
principle of obligatory arbitration by a list-should not be prejudiced by the ac
ceptance or refusal of the points which may be put to vote; the Italian delegation
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reserves the right to pass upon this question when the vote upon the items shall
be concluded, and when it is possible to pass judgment upon the importance of
the list resulting therefrom.
[478] The refusal of the Italian delegation to accept certain items will not signify
that the Cabinet of the Quirinal will not later accept some of them, per
haps even the same items. Its refusal simply establishes the fact that it does not
believe itself authorized at present to bind the royal Government by voting for
those without sufficient preparation.
The Italian delegation also calls attention to the fact that the application
of the principle of obligatory arbitration to conventions establishing rules to be
unanimously applied to individuals in the territory of each contracting State, gave
rise to prolonged discussions in the committee of examination. Upon going to
the bottom of these discussions it must be recognized that the difficulties which
may arise with regard to these conventions are of such a nature that they are
rather to be settled by a real permanent international judicial Court, than by
arbitration.
For these reasons the Italian delegation will abstain from voting on Nos. 9,
to, 11, 17, and 18 of the Portuguese proposition, and it expresses the hope that
" conferences at present existing for the codification of private international law
will study the means of ensuring uniformity in the application and interpreta
tion of uniform rules of private law, national or international."
His Excellency Mr. CARLIN declares that his Government does not consider
at present that it is sufficiently informed upon the nature and extent of the differ
ences which may arise with regard to matters enumerated under letter A of the
proposition of the Portuguese delegation (revised edition).! His Excellency
must therefore reserve his vote upon these matters as well as upon letter B of
.
Article 16 b, the form of which has been modified.
As regards letters C and D, for which he has received an order to vote in
the negative, he has the honor to refer to the declaration of the delegation made
at the meeting of the First Commission, first subcommission, on July 8 last.
His Excellency the first delegate from Switzerland also presents a proposi
tion 2 which to his mind offers two advantages: 1. It places the idea of obligatory
arbitration in the Convention; 2. It will receive the unanimous support of
all votes.
This system offers sufficient elasticity to allow those who wish to go far
into the matter of arbitration mutually to agree upon a large number of cases
chosen f rom the list.
As for the States which are less favorable to this procedure, they may limit
themselves to a choice from the same list of a more restricted number of subjects.
States which do not think that they can at present bind themselves upon any
subject will only abstain from any communication.
\Vith the Swiss proposition there would be no reason for calling together a
committee, the Governments would of themselves successively support items 1, 2,
3, 4, etc., without being obliged to call for another meeting.
Thus, during the period between two Peace Conferences, the idea of obliga
tory arbitration would automatically develop.
His Excellency Mr. Ruy BARBOSA makes the following declaration:
1

2

See vol. ii, First Commission, annex 34.
Ibid., annex 27.
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Before taking part in a vote upon the various subjects in the list of
cases for obligatory arbitration, a great number of which it supports, the
Brazilian delegation declares again, that whatever may be the provision
adopted, such provision will not bind it to submit to arbitrate disputes upon
which the national tribunals may have already passed.
[479] Mr. STREIT is not yet ready to declare whether the Grecian delegation will
be able to accept any of the categories mentioned in the Portuguese project
without the clause regarding vital interests and national honor, his instructions
not authorizing him to do so. The Grecian delegation is therefore obliged to
abstain from any· vote in this connection, although it is not unfavorable to
the principle of obligatory arbitration, which it does not consider incompatible
with the reservations mentioned, if they are interpreted in a strictly legal sense.
His Excellency the first delegate from Austria-Hungary, who supports the
reservation made by Brazil, declares that he holds his vote subject to certain con
ditions, the purpose of which is to give to the result of the deliberations a serious
and practical character.
. As we are called upon (said his Excellency Mr. Merey) to prepare, to
point out, as we might say, a decision to be reached by the First Commission
and then by the Conference, and as it is not a question here of reaching a
restricted agreement, my vote is not given and will not be final except on
condition that most, if not all. of our colleagues shall be disposed to make a
similar agreement.
As it is a question, too, to adopt a term used by our eminent president,
of " future experience," in the field of obligatory arbitration, it would seem to
me necessary to limit the duration of the possible provision to five years at
the most.
His Excellency had also previously announced that in case the result of the
work of the committee should be negative or of too little consequence to be
complete, he desired a form establishing:

1. That we are in accord upon the principle, that is to say, that obliga
tory arbitration may be applied to certain treaties.
2. That some difficulties exist in the discussion of certain cases on which
it is not possible to agree.
Consequently the Conference would invite the Governments to have the
question studied and the results of this study would be then submitted to an
international committee of limited powers.
His Excellency Mr. MEREY reserves the right to present this" resolution" at
the proper time.
Finally our eminent president expressed himself in these words:
Before voting, I think it useful to make three statements.
The first is this. Whatever may have been the difficulties, the vigor and,
at times, the warmth of our debates, a common sentiment which unites us
has come from it all.
We might say in short that the unanimous desire of the members of
the committee of examination is that obligatory arbitration should come forth
victorious from the Peace Conference. We have all in our turn expressed
this desire and his Excellency Baron MARSCHALL has done so in particularly
happy terms. We are in accord upon the principle, and we should proudly
proclaim it.
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In the second place, the discussion has produced this result, it has shown
us the difficulties which we feared at the beginning. Thus, from the first
meeting, vigorous criticism has been directed against the system of submitting
to obligatory arbitration treaties as a whole. Thanks to the patient work of
several of our colleagues, such as his Excellency Mr. HAMMERSKJOLD and
Mr. FUSINATO, the questions submitted for your examination are all defined
by the determination of their object. \Ve are therefore in accord upon the
second point: to clarify the problem and bring before us not treaties as
a whole, but particular cases considered in their actual surroundings.
[480] Finally, our agreement is assured upon a third point. His Excellency
Baron MARSCHALL has told us that Germany was disposed, in the case of
treaties to be concluded and when the subject-matter suited it, to make obli
gatory arbitration more all-pervading in international practice. This cus
tomary adoption of the compromis clause is for the future, gentlemen, a rule
of conduct which will be morally imposed upon the international community.
Our agreement upon these different problems being thus recognized, the
question now is whether it is possible to form between us to-day a legal bond
concerning specified cases of arbitration.
I thank his Excellency Count TORNIELLI for having indicated to us what
would be the best method of voting in order to arrive at an agreement upon
the last point.
I think that we can, as he has suggested, take one after the other, the
articles on the lists which have been submitted to us, and make known our
opinion successively upon each of them without in any wise being bound
because thereof in the final vote.
We will thus remain masters of our decisions upon the whole to the end
of the discussion, and the results of these separate votes will enlighten us
and guide us in our final decisions.
If you are willing, gentlemen, to agree to these various matters, the result
will be a greater ease in debate. That will bring us to the end which we have
in view: to reach an agreement.
The votes cast on the first reading of the various lists of clauses and con
ventions contained in Articles 16 a, 16 b, and 16 c of the British and Portuguese
propositions, as well as in the Swedish and Serbian propositions, showed a serious
disagreement in the committee. The largest majority obtained did not exceed
two-thirds of the countries represented; furthermore, this majority was not
reached in more than one case. It may be a question, too, whether the dele
gations which formed part of the majorities attained, were in all cases the same.
It is to be observed, too, as to the result of these ballots, that the delegations
of Austria-Hungary, Great Britain, and Sweden cast their votes with the reserva
tion that at least half, or nearly all, of the whole number of votes must be cast
as theirs were.
Here is the table of votes cast:
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British alld Portuguese Propositions

1

ARTICLE 16 a
A. Interpretation and application of treaty provisions con
cerning the following subjects:
1. Customs tariffs
2. Measurement of vessels
.
.
.
•
3. Wages and estates of deceased seamen
4. Equality of foreigners and nationals as to taxes and
imposts
.........
.
[481 5. Right of foreigners to acquire and hold property
6. International protection of workmen
7. lvIeans of preventing collisions at sea .
8. Protection of literary and artistic works
9. Regulation of commercial and industrial companies
10. a. Monetary system
b. vVeights and measures
.
.
.
.
It. Reciprocal free aid to the indigent sick.
12. Sanitary regulations
.
.
.
.
.
.
13. Regulations concerning epizooty, phylloxera, and other
similar pestilences .
14. Private international law
15. Civil or commercial procedure

J

For

9

11

Agaillst

2
4

10

3

10
9

4

11
11
9
9

9
11
12

5
2
2
4
4
4
3
2

Not
Voting

7

3'
5·

4
4
5
5
5
5
5
4
4
2

9

7

8
9
9

3
4

4
6
5

8

7

3

6

Portuguese Proposition
ARTICLE

16 b

2. Taxes against vessels (dock charges, lighthouse, and pilot
dues), salvage charges and taxes imposed in case of
damage or shipwreck.
.
.
.
.
.
.
.
5. The right of foreigners to pursue commerce and business,
to practise the liberal professions, whether it is a case
of a direct grant, or by being placed upon an equality
with nationals.
.
.
.
.
•
.
.
•
.
10. Patents, trade-marks, and trade name
12. Geodetic questions .
13. h. Questions of repatriation .
14. Emigration

5
4
6

9

9
7

8

5

6
6

11

4

9

6

3

7

6

5

8

3

7

British Proposition
ARTICLE

16 a

B. Pecuniary claims for damages, when the principle of in
demnity is recognized by the parties

[482]

Swedish Proposition'
ARTICLE

18

2. In case of pecuniary claims involving the interpretation or
application of conventions of every kind between the
parties in dispute.
.
.
.
.
.
.
.
.
J. In case of pecuniary claims arising from acts of war,
civil war, or the arrest of foreigners, or seizure of
their property .

Serbian Proposition I
ARTICLE

1

1a. Postal, telegraph, and telephone conventions
1 Annexes 32 and 34.
• Annex 22.
• Annex 29.
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At the meeting following the balloting, his Excellency the first delegate from
A ustria-Hungary presented his plan to submit to the deliberations of the committee
a form implying, on the one hand, an agreement upon the principle of obligatory
arbitration, and on the other hand, inviting the Governments to proceed within a
given time to a serious examination and deep study of the cases to which the
obligation might be applied.
Here are the provisions of the resolution 1 of his Excellency Mr. l\H:REY:
RESOLUTION

After having conscientiously weighed the question of arbitration, the
Conference has finally come to the conclusion that certain matters, carefully
specified, are susceptible of submission to obligatory arbitration without any
restriction, and that those which lend themselves particularly to this method
of settlement are disputes regarding the interpretation or application of cer
tain international conventions-or parts of conventions-appearing among
those which are contained in the proposition of the Portuguese delegation.
Most of the matters in question being more or less technical in character,
any decision as to the extent to which and the conditions under which obliga
tory recourse to arbitration might here be introduced, should, however, be
preceded by such study as is beyond the competence of the Conference and
can be entrusted only to experts, inasmuch as it requires special knowledge
and experience. The Conference, therefore, invites the Governments after
the close of the Hague meeting to submit the question of obligatory arbitration
to a serious examination and profound study. This study must be com
1483] pleted by the . . . , at which time the Powers represented at the Second
Hague Conference shall notify each other through the royal Netherland
Government of the matters which they are willing to include in a stipulation
regarding obligatory arbitration.
.
His Excellency summarized the contents of the resolution in these words:
After having considered this subject with all the attention which it
deserves, the Conference can state that there exists within the limits which
are still to be clearly and distinctly fixed, certain matters which, in case of
dispute, may be required to be submitted to arbitration without reserve.
This method of settlement appears to recommend itself particularly for dis
putes arising from a difference of opinion as to the interpretation or applica
tion of certain international conventions-or parts of conventions-which
might be taken from the list appearing in the proposition of the Portuguese
delegation.
Now, the matters in question having for the greater part a more or less
technical character, we could scarcely avoid a preliminary examination before
determining which cases, upon occasion, might be included within the domain
of obligatory arbitration in the future. It is evident that the Conference is
not competent to go ahead in this matter with a full knowledge of all the
details which it must consider; such a task should, on the contrary, be under
taken by experts versed in the matters in question.
Under these circumstances the Conference hands over to the Govern
ments themselves the duty of taking in hand this preparatory work with a
view to reaching an international agreement, sanctioning, within the limits
which they consider wise, the principle recognized by the Conference.
1

See vol. ii, First Commission, annex 38.
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The Austro-Hungarian delegation recalls, also, on this occasion, that at the
very threshold of the discussion upon obligatory arbitration, it had proposed to
Article 16 of the Convention of 1899, an amendment which had not yet been
discussed, but which it did not intend to abandon.
It is only after having cast the votes above indicated upon the various lists of
clauses and conventions enumerated in the American, British, Portuguese, Serbian,
and S\vedish propositions, that the committee agreed upon the provisions of the
article which should contain them.
The drafts deposited by the delegations of Great Britain and Portugal both
provided:
The high contracting Parties agree to submit to arbitration without
reserve disputes concerning:
This form was accepted.
A discussion arose concerning the British proposition providing:
It is understood that arbitral awards shall never have any but an inter
pretative force, without any retroactive effect upon prior judicial decisions.

[484] His Excellency Mr. :MILOVANOVITCH, in the presence of this new plan,
withdraws Article 4 of the Serbian proposition. He declares that this
article was presented to provide for the very observations made by the British
delegation; the Serbian delegation does not in any way oppose the retroactive
effect of obligatory arbitration as to existing conventions.
So far as the new British proposition is concerned, its text is not satisfactory
to him and he cannot vote for it if it is not made more definite; it must not be
possible for anyone to draw the deduction therefrom that the arbitral award shall
always have an exclusively interpretative character.
The British delegation having insisted upon the terms of its proposition, it
was rejected by an equally divided vote, while the committee adopted by a vote of
nine to three, on the motion of the FUSINATO subcommittee, the following draft:
Disputes concerning the interpretation or application of the conventions
concluded or to be concluded and enumerated below, so far as they relate to
agreements which should be directly executed by the Governments or their
administrative departments.
The proposition of the FUSINATO subcommittee concerning the value of an
arbitral award relating to the application or interpretation of a convention with
regard to the signatory Powers not parties to the litigation, was then adopted with
certain modifications.
The plan submitted to the committee provided in paragraph 3 thereof, in fine:
In the contrary case, the award shall be valid only in a case which has
been the subject of suit between the parties in litigation.
This draft is opposed by his Excellency Sir EDWARD FRY, who demands, on
the principle of res judicata, that the judgment shall always be binding upon the
litigant parties.
Without being hostile to this proposition, Mr. FUSINATO shows that the
following ~onsequences will result therefrom:
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If we adopt the proposition of his Excellency Sir EDWARD FRY, the inter
pretation of a convention by. an arbitral award will bind the partie~, not only
in the case at bar, but also m the future. And, as a result of thiS state of
affairs, we shall create alongside of the general bond between all of the parties
to a convention, several special bonds corresponding to the different arbitral
awards rendered between certain Powers, the effect of which will always be
limited to them alone.

The amendment of the British delegation was adopted by a vote of twelve to
four, two not voting.
Here is the modified text of the proposition of the subcommittee:
If all the States signatory to one of the conventions mentioned in Articles
16 c and 16 d are parties to a suit concerning the interpretation of the conven
tion, the arbitral award shall have the same force as the convention itself and
must be equally well observed.
If, on the contrary, the dispute arises between only a few of the signa
tory States, the parties in dispute must notify the signatory Powers a reason
able time in advance, and the latter Powers have the ri;5ht to intervene in
the case.
The arbitral award shall be communicated to the signatory States which
have not taken part in the case. If the latter unanimously declare that
1485] they accept the interpretation of the point at issue adopted by the ar
bitral award, that interpretation shall be binding upon all and shall have
the same force as the convention itself. In the contrary case, the decision
shall be binding only upon the Powers in dispute.
It is well understood that the present convention in no way concerns
the arbitration clauses already found in existing treaties.

The first paragraph of this proposition was adopted without observation;
paragraphs 2 and 3 were voted for by thirteen delegations and the fourth para
graph was accepted without a vote. The proposition as a whole was supported
by thirteen votes against three.
The Serbian delegation had submitted to the committee another solution
which was not seconded; here is the text:
\Vhen there is a question of the interpretation or application of a general
convention, the procedure shall be as follows, so far as it is not determined
by the aforesaid conventions themselves, or by special agreements which may
be attached thereto:
The litigant parties shall notify all the contracting Powers of the com
promis which they have signed, and the contracting Powers have a period
of . . ., counting from the day of the notification, to declare whether and
in what way they will take part in the litigation.
The arbitral award is binding upon all the States taking part in the liti
gation, both in their mutual relations and in their relations to other con
tracting Powers.
. Th~ States which have not t.aken part in the litigation may demand a new
arbitratIon upon the same questton, whether it concerns disputes which have
arisen b~tween them, or wheth~r they do not agree to accept the award ren
dered With regard to States takmg part in the first litigation.
If the second a~bitra~ !lward is the same as the first, the question is
~nally settled ~nd. thiS deCISIOn, thus become an integral part of the conven
hon, shall be bll1dmg upon all of the contracting parties. If, on the contrary,
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the second decision differs from the first, a third arbitration may be demanded
by any contracting State and the third award shall then be generally binding.
Soon afterwards Mr. FUSINATO proposed the addition of three new para
graphs to Article 2 of the proposition of the subcommittee presided over by him.
I give the text thereof below:
The procedure to be followed in adhering to the principle established by
the arbitral award as provided in Article . . . shall be as follows:
If a convention establishing a Union with a central office of its own is
involved, the parties taking part in the case shall transmit the text of the
award to the special office through the State in whose territory the office is
located. The office shall draw up the text of the article of the convention to
accord with the arbitral award and forward it through the same channel to
the signatory Powers that have not taken part in the case. If the latter
unanimously accept the text of the article the office shall make known their
acceptance by means of a protocol, a true copy of which shall be transmitted
to all the signatory States.
If a convention establishing a Union with its own special office is not
involved, the functions of the special office shall be performed in this matter
by the International Bureau at The Hague, through the Netherland
Government.
This text was accepted by the committee.
The British delegation, which repeatedly modified its propositions, taking into
account the deliberations of the committee and the provisions submitted by
[486] the various delegations, elaborated a new scheme 1 for the purpose of
dividing into two categories the cases which the Powers might consider of
a nature to be submitted to arbitration without reserve.
The first category would include those cases in regard to which it had been
possible to reach a unanimous agreement, thus forming a reciprocal engagement.
The second category would include such other matters as might appear to
admit of embodiment in a stipulation respecting arbitration without reserve, but
upon which a unanimous agreement has not been reached. A protocol, annexed
to the Convention, would enumerate all matters included in the second category
and would mention the various States that were signatory to the Convention, as
well as the conditions under which new matters might be added to the list.
Article 16 d of the British proposition, therefore, says:
The high contracting Parties also decide to annex to the present Con
vention a protocol enumerating:
1. Other matters which seem to them at present capable of submission
to arbitration without reserve.
2. The Powers which from now on contract with one another to make
this reciprocal agreement with regard to part or all of these subjects .
. There were ten votes for, five against, and three abstentions.
We print below the text of the British proposition concerning the protocol:
ARTICLE

1

Each Power signatory to the present Convention accepts arbitration
without reserve in controversies concerning the interpretation and appli
1

See vol. ii, First Commission, annexes 40 and 41.
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cation of conventional stipulations relating to such of the matters enumerated
in the table hereto annexed as are indicated by the letter A in the column
bearing its name. ltdeclares that it co~trac~s t?is e!1gagement. ,,:ith. each
of the other signatory Powers, whose recIproCIty III thIs respect IS Illdlcated
in the same manner in the table.
ARTICLE 2
Each Power shall, however, have the right to notify its acceptance of
matters enumerated in the table, with respect to which it may not already have
accepted arbitration without reserve in the terms of the preceding article. For
this purpose it shall address itself to the Netherland Government, which shall
notify this acceptance to t:he International Bureau at The Hague. After
having made proper notation in the table referred to in the preceding article,
the International Bureau shall immediately forward true copies of the notifi
cation and of the table thus completed to the Governments of all the signa
tory Powers.
ARTICLE 3
Moreover, two or more of the signatory Powers, acting in concert, may
address themselves to the Netherland Government and request it to insert
[487] in the table additional matters, with respect to which they are ready to
accept arbitration without reserve in the terms of Article 1.
These additional matters shall be inserted in the table, and the notification
as well as the corrected text of the table shall be transmitted to the signatory
Powers in the manner prescribed by the preceding article.
ARTICLE 4
N on-signatory Powers are permitted to adhere to the present Protocol
by notifying the Netherland Government of the matters in the table with
respect to which they are ready to accept arbitration without reserve in the
terms of Article 1.
On the first reading the articles relating to the protocol were adopted. with a
few modifications in their wording, by twelve votes to four, with two abstentions.
It was understood that declarations of adhesion should be addressed to the
. Cabinet at The Hague. The committee recognized the fact that a State can be
bound only by a formal declaration by its Government; a simple insertion in the
table would not suffice.
Article 4 of the proposition of the United States of America caused a lengthy
and exhaustive legal discussion. Its text is as follows:
In each particular case the signatory Powers shall draw up a special act
(cotnprotnis) conformably to the respective constitutions or laws of the sig
natory Powers, defining clearly the subject of the dispute, the extent of the
arbitrators' powers, the procedure, and the periods to be observed in the
matter of the constitution of the arbitral tribunal.
.
The American delegation believes that the importance of the comprotnis
should not be exaggerated, and that it should not be given a preponderant role
to the detriment of the treaty itself, for it -depends upon the treaty and has no
independent existence. No treaty, no compromis.
According to Mr. SCOTT, in order to appreciate the nature and importance
of the cotnprotnis, the nature of the treaty must be considered. A contract
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concluded between two or more States is given the name of treaty. It imposes
upon the contracting parties an obligation to do or not to do a certain thing, and
engages their good faith. If it is indisputable that a treaty engenders mutual
rights and duties, its execution, nevertheless, depends upon the cooperation of a
branch of the national Government. Whether this national organ be composed
of a single or of several persons is a matter of indifference in the eyes of in
ternationallaw.
In order to submit a difference to arbitration, the parties must be in agree
ment upon the question to be decided. Such are the substance and essence of the
compromis, conformably to the provisions of Article 31 of the Convention of
1899 and Article 4 of the American project.
The elaboration of such an agreement is the result of negotiation and is
accomplished only when the States at variance have consented to insert in it
such and such a point. To become binding the agreement must be ratified in each
respective State by the organ that is competent to conduct international
[488] affairs. This may be a single individual, the responsible head of the State,
or the head of the State in conjunction with a national organ. In the
United States it is the President, by and with the advice and consent of the
Senate.
At any rate, the proposed agreement does not bind anyone until it has been
ratified by the competent authority, and this ratifying authority is determined
by the constitutions and laws of the respective contracting States.
In order that this point may be clearly grasped (says Mr. SCOTT), and
that there may be no misunderstanding as to the delay which might be
necessary for bringing about the collaboration of the national organ, the
United States has endeavored to express in clear and explicit terms the
fact that the elaboration of the compromis depends upon the authority which
is competent to conclude treaties. In America, for instance, it is the Execu
tive and the Senate.
And again:
To sum up, if it is intended that the right to submit the elaboration of
the compromis to national constitutional and legislative provisions must be
reserved, expressis verbis, we fully admit the legality of this requirement.
As far as we are concerned, the reservation goes without saying, imposes
itself automatically; but, in order to avoid possible misunderstanding, which
might lead to recriminations and cause our good faith to be suspected, we
have deemed it necessary to state the situation fairly and squarely, such
as it appears in the constitutional theory and practice of our country.
The meaning of the article under discussion is perfectly clear to his
Excellency Count TORNIELLI. He takes the floor again to say that, when an
arbitration case occurs between the United States of America and Italy, for
example, the latter wiII be bound and its executive authority must execute the
engagements resulting from the treaty as soon as this international act has
been ratified according to Italian constitutional forms, while the Government at
\Vashington, in order to carry out the terms of the principal treaty, which its
constitutional authorities have approved, wiII request Italy to make a new con
vention, that is to say, the special act, the compromis, which also will require the
approval of the Senate. There is an evident inequality between the obligations
which the two parties will have contracted in signing the general treaty.
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But there can be arbitration without a compromis. The treaty concluded
between Italy and Denmark stipulates that in default of a special compromis the
arbitrators will decide upon the basis of the claims formulated by the parties.
If the United States of America can accept clauses to this effect, the undeniable
inequality would be eliminated.
The delegation of the United States of America replied to this question in
the negative.
His Excellency Mr. LEON BOURGEOIS inquires whether it is proper to take
up here the conditions that are necessary for the conclusion of a compromis in
every country. \Vhy enter into so many details here?
As soon as a State engages to fulfil in good faith the obligations which it
has contracted, is it to be supposed that it will seek pretexts to slip out of them?
Is not such a refusal, moreover, always possible, even if the consent of the execu
tive authority alone is required? Is it not contemplated even in the project for the
Permanent Court?
The delegations of Great Britain and Serbia share this opinion.
His Excellency Mr. HAMMARSKJOLD draws a distinction between the two
aspects under which the compromis may be viewed. He believes that it
[489] is not a new convention but an act of procedure. Indeed, if the com
promis were a new convention, the arbitration treaty would lose almost
all its binding force.

If (he said) the words" conformably to the laws, etc.," mean that each
Government must observe the fundamental and other laws of the State, they
are useless. If, on the contrary, their object is to stipulate that the compromis
must be considered a new convention, and that an arbitration convention is
only a promise to conclude one, they are very dangerous.
His Excellency Mr. NELIDOW states that when a treaty, submitted to the
Parliament, has been approved, it must be carried out by the two parties. Conse
quently, when once the arbitration convention has been concluded, the parties are
under the obligation to make a compromis, in respect to which they must come to
an agreement. In the United States each compromis must still receive a legislative
sanction before it becomes binding, so that European States will be bound while
the United States will not yet be bound, as their obligation is subject to a potesta
tive condition.
Such is also the opinion of his Excellency Mr. MEREY, who insists upon the
inequality of fact which will exist between the contracting parties. While, in the
matter of the compromis, the other Powers are bound upon the signing of the
arbitration convention, the American Government is not. It has engaged to do
what it has no power to do. The other Governments, on the contrary, can make
a firm. :ngagement, because its fulfilment depends solely upon their executive
authontIes.
Mr. RENAULT and his Excellency Mr. Ruy BARBOSA state that the execution
of an aw~rd may indeed be a duty imposed upon the authorities of a Government,
but that IS a question of municipal law which cannot be entered into. Indeed.
Go~ernments which are not obliged to submit the compromis to a Senate. like the
Umted States, may ~evertheless have to obtain the consent of a parliament in
order .to execute arbItral awards. Such was the case with the English Govern
ment In the Alabama affair and of the French Government in an arbitration with
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the United States, under the Monarchy of July. The truth is that the matter
must be left to the good faith of the parties.
If there is no confidence in such good faith, the logical conclusion would be
to discard every kind of international engagement.
It should be our desire to decrease arbitrariness so far as possible.
Article 4 of the American proposition was finally adopted by ten ,:otes to
seven.
Articles 6, 7, and 8 of that proposition were then voted without discussion.
I have already had occasion to mention the proposition presented by the
delegation of Switzerland as an amendment to Article 16 of the Convention of
July 29, 1899. 1 To the mind of the author the aim of this proposition is to make
it possible for the advocates as well as the opponents of a world-wide treaty of
obligatory arbitration to adhere to a proposition which would be acceptable to all.
It suggests a formula whereby the principle of obligatory arbitration may
1490] be introduced into the Convention and established on a practical basis,
which would be susceptible of extension and acceptable to all the States.
" It would seem to be of some use," said his Excellency Mr. CARLIN at the
session of August 29th, "now that there is neither a unanimous nor an almost
unanimous vote in favor of the British proposition."
He adds that the idea which inspires his proposition appears to have been
appreciated, since it has found a welcome in the new propositions of the dele
gations of Great Britain and of the United States. All who have accepted the
English proposition can also vote for the Swiss proposition, while stating their
preference for a more general and more binding formula.
This point of view was disputed by some delegates and the proposition sub
mitted by the Swiss delegation was rejected by ten votes to five.
VotiJlg against: The delegations of Great Britain, the United States of
America, Italy, Serbia, Mexico, Brazil, Portugal, Norway, Russia, and France.
Voting for: The delegations of Germany, Argentine Republic, Belgium,
Greece, and Switzerland.
The committee had thus proceeded to a consideration, on the first reading, of
the Anglo-American proposition and of the Swiss proposition, and the vote
thereon. It remained for it to discuss the draft resolution presented by the
delegation of Austria-Hungary.
His Excellency Mr. MEREY pointed out its timeliness in the following words:
The resolution, in the form in which I have ventured to submit it to our
committee for consideration is, in my opinion, the resultant of our discussion.
As I had the honor of saying the other day, I am of the opinion that, if
we have devoted and if we still devote considerable time to the discussion of
the question of compulsory arbitration, this most interesting and profound
deliberation has in nowise been barren and will not be without results. \Vhat
results have we already reached? In the first place, the establishment
I may say unanimous establishment-of the principle of the application of
obligatory arbitration to certain international conventions, or parts of conven
tions. In the first part of my resolution appears the statement or the con
firmation of this principle. It seems to me that this principle is expressed
here much more clearly, distinctly, and formally than in the various texts
which have been proposed for Article 16 of the Convention of 1899.
1

See vol. ii. First Commission, annexes 27 and 28.

492

PLENARY CONFEREXCE

As for the practical and definitive applications of the principle of obliga
tory arbitration, two opposite opinions h~ve been expressed in our committee.
A certain number of our colleagues believe that we can come to an agree
ment at once on a definitive stipulation which would include a list or table,
more or less long, of the Conventions in questior;t. Another portion of our
committee believes that it would be better to leave It to the Governments, more
particularly to the competent departments, to make a preliminary examination
of the technical and legal details. The second part of my resolution is con
ceived in accordance with this last idea.
His Excellency the first delegate of Austria-Hungary points out, in conclusion,
that his proposition offers this great advantage-that it can be accepted by all
without sacrificing the opinions expressed, and that it meets the needs of the sit
uation, since many of the delegations voted for certain numbers of the
[491] Anglo-Portuguese list only on the express condition that all or nearly all
of the States represented at the Conference would accept a definitive list,
even though it might be very restricted.
Some slight criticisms were made of the text of the Austro-Hungarian reso
lution. They did not in any way change the sense of the proposition, and his
Excellency 1\1r. MEREY accepted the modifications requested.
Should a discussion and vote upon this resolution be taken up in committee,
or was it better, on account of the widely divergent views, to carry the question
before the First Commission, in order to learn, as his Excellency Count TORNIELLI
said, the opinion of forty-four States, as only eighteen are represented in the
committee?
The delegation of Italy (said he) has made reservations as to the
neaning of the votes to be cast upon the various points included in the
English, Portuguese, and other lists. All these votes should be provisional.
They could have no other object than to permit the committee to pass judg
ment upon the importance of the list that might be selected.
\Ve are face to face with two different systems.
The one would have neither reservations nor lists, but only the declaration
of the principle of compulsory arbitration by the Conference, and the obli
gation of the signatory Governments to notify each other with respect to the
matters which they are ready to submit without reserve to arbitration.
The other, on the contrary, would have the declaration of the principle
of obligatory arbitration accompanied by general and express limitations,
upon the application of which each of the parties retains the right to decide,
while consenting not to take advantage of these limitations with respect to
a certain number of cases already determined.
\Ve all agree, I suppose, seeing the results of the vote on the articles
relating ~o the lists, that there was a very small vote in favor of each of
these arttcles. Out of eighteen votes the maximum majority obtained did not
ex~eed two-t~irds. Moreover, that majority was obtained on only one
,:rt.lcl.e. O~ SIX others there were eleven votes out of the eighteen. Although
It IS l111posslble to ascertain definitely to-day, I do not believe that I am mis
taken in saying that the scattering of votes would appear still greater if
,!-CCOU1;t wer~ tak~n of the fa.ct that each of us was prompted by very different
Ideas m castmg hIS ballot, WIth the result that these various majorities are not
composed of the same delegations. Inconclusive in themselves these majori
ties also lack homogeneity.
'
Need I tell you, gentlemen, after these statements, that the preference of
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the Itali.an delegation is for the system which would include (1) a formal
declaratIOn which the Conference is fortunately in a position to make, to the
effect that the Powers are unanimously in favor of the application of obli
gatory arbitration to disputes concerning questions of a legal nature, more
especially involving the interpretation or application of international con
ventions; (2) an engagement on the part of the Powers to notify each other
of the matters which they are ready to submit to arbitration without reserve.
If I had to give you the reasons for this preference, I would not hesitate to
repeat the eloquent words spoken by one of our most sympathetic colleagues
immediately after I concluded my remarks at our meeting last Friday. You
will find those words in extenso in our proces-verbaux. I shall make use
only of the conclusion. Yes, gentlemen! it is because the Italian Government
is also a sincere advocate of obligatory arbitration that its delegation, while
appreciating the relative merit of several propositions which have been sub
mitted to us, recognizes the difficulties in the way of putting them into
[492J effect forthwith, and believes that the propositions containing the lists of
Conventions with respect to which exception will be made in the matter
of the general provision establishing reservations, instead of simplifying,
would seriously complicate the question. I shall omit all arguments of a
legal nature; but, taking into account the votes on the different points included
in the lists, I yield to a feeling of political timeliness and say that we have
every reason to foresee that our palliative list would make a bad impression
on public opinion, which, although it has been trusting us for nearly three
months, is nevertheless keeping an eye on us.
His Excellency Count TORNIELLI pointed out in conclusion that it is urgent
for us to decide and choose between the two opposing systems. Should not the
Commission decide the question by a vote?
Such is not the opinion of his Excellency Mr. LEON BOURGEOIS.
He considers that the time has not yet come to request the Commission to
decide the question for the committee. It would be an avowal of weakness and
incompetence on the part of the latter. He believes, on the contrary, that the
work of the committee has been interesting and useful and, consequently, that it
is proper to continue it. In the course of the discussions there was almost always
a majority, and it does not appear possible that it will now vanish. The committee
has adopted a certain number of articles, but when it goes before the Commission,
it will not disguise the fact that they were adopted simply by a majority.
The majority will defend its point of view before the Commission, just as
the minority will be free to defend its position. In this way the advocates of
every point of view will be enabled to present their arguments, and it wiII then
be for the Commission to decide. The president desires to bring out the fact
that the proposition of Count TORNIELLI would have the same result, but it would
cause a serious delay. 1\Ioreover, it would imply a disavowal of the work of our
colleagues, which we have no right to inflict upon them.
Their Excellencies Sir EDWARD FRY and Mr. MARTENS share the opinion
expressed by the president.
As the delegation of Italy does not insist upon referring the question to the
Commission, discussion takes place upon the Austro-Hungarian resolution which,
to the mind of its author, does not present a 'vinculum juris, like the Swiss and
British propositions. It is intended to replace the list and the protocol already
adopted by the committee. The delegation of Austria-Hungary has already sub
mitted to the committee another proposition contemplating the retention of Article
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16 of the Convention of 1899, with the addition of a new paragraph. Under
these circumstances the Austro-Hungarian propositions together would replace
the American proposition.
11r. STREIT had proposed an amendment to the Swiss proposition, stipulating
that every restriction or reservation made by one of the Powers in respect to
matters regarding which it had declared itself willing to accept arbitration, might
be invoked against this Power by any other Power, even if it had not made any
reservations or restrictions. This proposition states:

Every restriction or reservation which anyone of the signatory Powers
may add with respect to matters regarding which it declares itself willing to
accept arbitration, may be invoked against that Power by any other Power,
even if the latter has not made any reservation or restriction with respect to
the said matters in its notification.
Perhaps it will appear necessary to certain of the signatory States to make
restrictions by notifying such and such of the categories in question. The Greek
proposition permits such restrictions and would therefore facilitate the extension
of arbitration's field of application. Certain Powers will accept, with these
[493] restrictions, categories which they would not have consented to if this
right were not granted to them. Such would likewise be the case with
the reservations.
This amendment, which had been proposed with respect to the Swiss proposi
tion, may be added to any text concerning obligatory arbitration which is inspired
by the same fundamental idea and provides unilateral notifications.
It was not, however, put to vote with the Austro-Hungarian resolution; but,
if it is maintained by its author, the Commission will have to take it into con
sideration eventually.
Several delegations stated the reasons for the vote which they were about to
cast upon the proposition presented by his Excellency Mr. MEREY.
The delegation of Brazil declares:
\Ve have voted for the general formula with its necessary restrictions.
I have voted for the principle of a list, and I have likewise declared myself,
by my ballot, in favor of the majority of the cases of obligatory arbitration
mentioned in the British proposition.
Nevertheless, it is somewhat to be feared that none of these systems
will obtain a unanimous vote, or even a decisive majority to serve as a basis
for a general convention of the States.
In the voting on the list, most of the titles received a slight majority.
But the composition of this majority varies in each case in such a way as
to give reason to doubt whether two cases can be shown where the majorities
coincide.
If this be the case, as is feared, no list will be possible, even if it be
~educed to the most modest proportions; and then, in order to save an
Important part of obligatory arbitration, it would be necessary for us to
adopt ~he Austro-Hungarian resolution. It does not satisfy forthwith the
aspIratIOns of the friends of arbitration, but it makes the ground more solid,
and opens to them a very wide field for development in the near future.
. The delegation of Germany declares itself in favor of this proposition, which
bmds the Powers to a serious consideration of the question. The German Gov
ernment is not only entirely willing to proceed with this study, but is pleased to
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believe that, in a short time, it wiII be in a position to present practical propositions
on this subject to the Netherland Government.
The delegation of Mexico acquiesced, with the reservation of a definitive
vote, in the project for obligatory arbitration, which shows, in its opinion, prac
tical progress; but it will also vote in favor of the proposition of Austria-Hungary.
It sees in that proposition an easy method of opening the way for the development
of arbitration, if the project does not receive a sufficient majority.
The delegation of Serbia also, although it continues to prefer the articles
already adopted by the committee, will vote for the Austro-Hungarian resolution,
which might be useful in case the principle of a list should not obtain a sufficient
majority.
The delegation of the Argentine Republic takes the same point of view as
the delegation of Serbia.
[494] The delegation of Belgium does not believe it possible to foresee whether
the interpretation or application of a treaty would never, in a particular
case, raise questions which would affect the security or the sovereignty of States.
Moved by the thought of conciliation, it does not refuse, however, to submit
the question to further examination. It will vote for the resolution proposed by
his Excellency Mr. MEREY, without, however, binding itself as to the result
of the study which its Government will undertake.
The delegation of Russia, having already expressed the desire that an agree
ment might be reached upon certain cases for obligatory arbitration, within fixed
and narrow limits, can see in the proposed resolution nothing more than a post
. ponement of the question. It wilI therefore abstain from voting.
The delegation of Switzerland wiII also abstain. It inquires, moreover, if it
is proper for the Conference to prescribe a fixed time limit for independent and
sovereign Governments.
The delegation of France does not believe that it is possible to support the
resolution of the delegation of Austria-Hungary and remain consistent with the
votes which it has previously cast. In alI the other propositions a bond of law
is established from this time forth in the Convention. Such a bond does not exist
in the resolution, the adoption of which would leave us only Article 16 of the
Convention of 1899, consisting of a simple recommendation. There is neither
an engagement nor an article containing a real obligation. It would also make
it impossible for the delegates to announce, during the Conference, their adhesion
to the application of obligatory arbitration in respect to certain specified matters.
The delegates of Great Britain and the United States of America share the
views expressed by his Excellency the president of the committee.
His Excellency Mr. Ruy BARBOSA, declaring himself convinced by the words
of the president, withdraws his former declaration.
His Excellency Mr. l\,f};:REY states that he voted for some points of the
Anglo-Portuguese list, but nevertheless he does not consider that he is inconsistent.
The vote upon the list was merely for the purpose of getting our bearings. The
result of this test vote was unfavorable to the very principle of a list. As this
principle is now excluded, Mr. MEREY considers it advisable to devise another
expedient. His proposition therefore does not seem to him to be either contra
dictory or illogical.
The delegation of the Netherlands is in favor of obligatory arbitration and
the principle of a list. But, in view of the votes cast, which do not warrant the
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hope that the Powers will be almost unanimous, it adheres to the proposition of
Mr. MEREY, which will perhaps bring about the almost unanimous adoption
desired.
The delegation of Italy declares that the vote which it intends to cast in
favor of the Austro-Hungarian proposition will not prevent it from voting favor
:..bly for other propositions which may be submitted to the committee, if the
Austro-Hungarian proposition does not obtain the quasi-unanimous vote necessary
for its adoption.
[495] A ballot is then taken upon the draft resolution proposed by the delegation
of Austria-Hungary. It is adopted by eight votes to five, with four ab
stentions.
Voting for: The delegations of Germany, Austria-Hungary, Belgium, Greece,
Italy, Mexico, the Netherlands, and Serbia.
Voting against: The delegations of the United States of America, Brazil,
France, Great Britain, and Portugal.
Abstaining: The delegations of Argentine Republic, Norway, Russia, and
Switzerland. The delegation of Sweden was not represented.
His Excellency Count TORNIELLI states, after the balloting, that the two
opinions which have come to light in the committee have been expressed by the
votes upon the British proposition, which received ten votes from the eighteen
States represented in the committee, and upon the Austro-Hungarian proposition,
which received eight. He believes that neither of the two propositions has
received a sufficient number of votes to be considered as definitively accepted.
Consequently he presents the text of a conciliatory proposition, which he reads,
and asks that this proposition be printed and distributed, in order that it also may
be discussed:
The signatory Powers state that the principle of obligatory arbitration
is applicable to disputes which have not been settled through diplomatic
channels and which concern questions of a legal nature, more especially
questions as to the interpretation or application of international conventions.
Consequently they engage to study most carefully and as soon as
possible the question of the application of obligatory arbitration. Such study
must be completed by December 31, 1908, at which time, or even earlier, the
Powers represented at the Second Hague Conference will notify each other
reciprocally, through the Royal Netherland Government, of the matters which
they are ready to include in a stipulation concerning obligatory arbitration.
Mr. CROWE points out that the Austro-Hungarian proposition, which was
voted for by several members of the committee merely in the hope that an almost
unanimous vote would be obtained, received a smaller majority than the British
proposition. The latter had received ten votes to five, while the resolution of
Mr. MEREY obtained only eight votes to five.
The proposition of the delegation of Italy was not discussed in committee, as
its author requested a postponement of such consideration until the plenary Com
mission had voted upon the propositions already adopted by the committee.
His Excellency Count TORNIELLI states that neither the Anglo-American
proposition nor the Austro-Hungarian proposition obtained a number of votes
approximating quasi-unanimity. But it is possible that this division of the votes
will not continue when, instead of eighteen States, forty-four are called
[496] upon to vote. The authors of these propositions may legitimately claim
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the right to have a ballot by the plenary Commission decide between tl~e
two.
If one of the two projects obtains a quasi-unanimous vote, which seems to be
counted on, the question will be settled; but if this does not happen, before
declaring that the Conference has been unable to do anything for arbitration, the
Italian proposition should be taken into consideration and the committee should
be called to vote upon it.
His Excellency Mr. CARLIN reserves the right to present to the Commission
the proposition which he had submitted to the committee and which the latter
did not adopt.
Mr. STREIT reserves the same right in respect to his amendment.
The committee finally ends its labors upon the question of obligatory arbi
tration by a vote, on the second reading, on the texts of the Anglo-American
proposition already voted.
But before taking up the first of the provisions of this project, his Excellency
Sir EDWARD FRY requests the retention of Article 16 of the Convention of July
29, 1899, which he considers the keystone of arbitration.
The committee adopts these views and likewise votes for the new paragraph
which the delegation of Austria-Hungary had proposed as an addition to this
provision.
Article 16, which in the new numbering will be No. 38, appears therefore in
the following terms:
ARTICLE

38

In questions of a legal nature, and especially in the interpretation or application of
international conventions, arbitration is recognized by the contracting Powers as the most
effective, and at the same time the most equitable, means of settling disputes which diplomacy
has failed to settle.
Consequently, it would be desirable that, in disputes about the above-mentioned ques
tions, the signatory Powers should, if the case arose, have recourse to arbitration, so far
as circumstances permit.

Article 16 a of the Anglo-American proposition is voted without discussion by
fourteen votes to two, with two abstentions.
Voting for: the Netherlands, Great Britain, United States of America, Argen
tine Republic, Italy, Serbia, Mexico, Brazil, Switzerland, Portugal, Sweden,
Norway, Russia, and France.
Voting against: Germany, Austria-Hungary.
Abstaining: Belgium, Greece.
The article is worded as follows:
ARTICLE

16a

Differences of a legal nature, and especially those relating to the interpretation of
treaties existing between two or more of the contracting States, which may in future arise
between them and which it may not have been possible to settle by diplomacy, shall be
submitted to arbitration, provided, nevertheless, that they do not affect the vital interests,
the independence, or the honor of any of the said States, and do not concern the interests
of other States not involved in the dispute.

[497] Article 16 b is likewise approved, without discussion, by fourteen votes to
two, with two abstentions.
Voting for: the Netherlands, Great Britain, United States of America,
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Argentine Republic, Italy, Serbia, Brazil, lIexico, Switzerland, Portugal, Sweden,
Norway, Russia, and France.
Voting against: Germany, Austria-Hungary.
Abstaining: Belgium, Greece.
ARTICLE

16 b

Each signatory Power shall be the judge of whether the difference which arises affects
its vital interests, independence, or honor, and consequently is of such a nature as to be
comprised among those which are excepted from obligatory arbitration, as provided in the
preceding article.

The vote on Article 16 c gave rise to an exchange of views as to the choice
to be made between Article 16 b of the British proposition and Article 3 of the
American proposition.
These two articles read as follows:
ARTICLE

16 b

The high contracting Powers recognize that certain of the differences referred to in
Article 16 are by nature subject to arbitration without reserve.
ARTICLE

3

Each of the signatory Powers engages not to avail itself of the prOVISIOnS of the
preceding article in such of the following cases as shall be enumerated in its ratification
of this Convention, and which shall also be enumerated in the ratifications of every other
Power with which differences may arise; and each of the signatory Powers may extend this
agreement to any or all cases enumerated in its ratification to all the other signatory Powers,
or may limit it to those which it may specify in its ratification.

His Excellency Mr. LEON BOURGEOIS points out that the projects agree in
two points: statement of the principle of obligatory arbitration, and postpone
ment of the engagement of the Powers until the exchange of ratifications.
Article 3 of the proposition of the United States of America contains, besides,
a provision by virtue of which each Power may specify the States with which it
intends to bind itself.
This clause having been eliminated by a vote of the committee, which rejected
it by eight votes to seven, the two first points remained, which were adopted by
thirteen votes to four, with one abstention.
Voting for: the Netherlands, Great Britain, United States of America,
Argentine Republic, Italy, Serbia, Mexico, Brazil, Portugal, Sweden, Norway,
Russia, and France.
Voting against: Germany, Austria-Hungary, Belgium, and Greece.
Abstaining: Switzerland.
[498] The British article is thus accepted, with a slight change in its wording,
proposed by his Excellency the first delegate of Sweden.
ARTICLE

16 c '

The high contracting Parties recognize that certain differences contemplated by Article
16 are by nature subject to arbitration without the reservations mentioned in Article 16 a.
'. It was understood that a wording that would reconcile the texts of the British and
Amencan propositions was still being sought.
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Article 16 d contains a list of the matters which all the signatory Powers
agree in considering as susceptible of embodiment in a stipulation respecting
arbitration without reserve.
As was pointed out by our eminent president, this article can only stand if
a list is voted for and receives a unanimous vote. It was therefore necessary
to proceed to a vote, on second reading, upon the different subjects in the
various lists submitted to the committee in order to ascertain the situation in
regard to them.
The president puts them to vote in the order of the number of votes that
they obtained on first reading.
The following is the result of this vote:

No.. l1. Reciprocal free aid to the indigent sick.
Voting for (12) : the Netherlands, Great Britain, Argentine Republic. United
States of America, Italy, Serbia, Mexico, Brazil, Portugal, Sweden, Norway, and
France.
Voting against (4): Germany, Greece, Austria-Hungary, and Belgium.
Abstaining (2): Russia and Switzerland.
No.6. International protection of workmen.
Voting for (12) : the Netherlands, Great Britain, Argentine Republic, United
States of America, Italy, Serbia, Mexico, Brazil, Portugal, Sweden, Norway, and
France.
Voting against (4): Germany, Greece, Austria-Hungary, and Belgium.
Abstaining (2): Russia and Switzerland.
No.7. Means of preventing collisions at sea.
Voting for (12) : the Netherlands, Great Britain, Argentine Republic, United
States of America, Italy, Serbia, Mexico, Brazil, Portugal, Sweden, Norway, and
France.
Voting against (4) : Germany, Greece, Austria-Hungary, and Belgium.
Abstaining (2) : Russia and Switzerland.
No. 10 b. \Veights and measures.
Voting for (12) : the Netherlands, Great Britain, Argentine Republic, United
States of America, Italy, Serbia, Mexico, Brazil, Portugal, Sweden, Norway, and
France.
.
Voting against (4): Germany, Greece, Austria-Hungary, and Belgium.
Abstaining (2): Russia and Switzerland.
[499] No.2. Measurement of vessels.
. .
.
.
Voting for (12): the Netherlands, Great Bntam, Argentme RepublIc,
United States of America, Italy, Serbia, Mexico, Brazil, Portugal, Sweden,
Norway, and France.
Voting against (4): Germany, Greece, Austria-Hungary, and Belgium.
Abstaining (2) : Russia and Switzerland.
B (Article 16a). Pecuniary claims for damages, when the principle of
indemnity is recognized by the parties.
Voting for (12): the Netherlands, Great Britain, Argentine Reptiblic, United
States of America, Italy, Serbia, Mexico, Portugal, Sweden, Norway, Russia, and
France.
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Voting against (5): Germany, Greece, Austria-Hungary, Belgium, and
Brazil.
Abstaining (1) : Switzerland.

No.3. \Vages and estates of seamen.
Voting for (12) : the Netherlands, Great Britain, Argentine Republic, United
States of America, Italy, Serbia, Mexico, Brazil, Portugal, Sweden, Norway, and
France.
Voting against (4): Germany, Greece, Austria-Hungary, and Belgium.
Abstaining (2) : Russia and Switzerland.
No.4. Equality of foreigners and nationals as to taxes and imposts.
Voting for (9); the Netherlands, Great Britain, Italy, Serbia, Mexico, Por
tugal, Sweden, Norway, and France.
Voting against (6): Germany, Argentine Republic, Greece, Brazil, AustriaHungary, and Belgium.
Abstaining (3): United States of America, Russia, and Switzerland.
No. 1. Customs tariffs.
Voting for (9): the Netherlands, Great Britain, Serbia, Italy, Mexico, Por
tugal, Sweden, Norway, and France.
Voting against (6) : Germany, Greece, Argentine Republic, Brazil, AustriaHungary and Belgium.
Abstaining (3) ; United States of America, Russia, and Switzerland.
No. 14. Private international law.
Voting for (7): the Netherlands, Great Britain, Serbia, Portugal, Norway,
Russia, and France.
Voting against (7): Germany, Argentine Republic, Greece, Brazil, Mexico,
Austria-Hungary, and Belgium.
Abstaining (4): United States of America, Italy, Sweden, and Switzerland.

[500] No.8. Protection of literary and artistic works.
Voting for (10): the Netherlands, Great Britain, Argentine Republic,
United States of America, Serbia, Mexico, Brazil, Portugal, Norway, and
France.
Voting against (4) : Germany, Greece, Austria-Hungary, and Belgium.
Abstaining (4): Italy, Switzerland, Sweden, and Russia.
No.9. Regulation of commercial and industrial companies.
Voting for (9): the Netherlands, Great Britain, United States of America,
Serbia, Portugal, Sweden, Norway, Russia, and France.
Voting against (5): Germany, Argentine Republic, Greece, Austria-Hungary,
and Belgium.
.
Abstaining (4) : Italy, Mexico, Brazil, and Switzerland.
No. 10 a. Monetary systems.
Voting for (8): the Netherlands, Great Britain, Serbia, Mexico, Portugal,
Sweden, Norway, and France.
Voting against .(8) : Germany, United States of America, Argentine Republic,
Italy, Greece, BraZIl, Austria-Hungary, and Belgium.
Abstaining (2): Russia and Switzerland.
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No.5. Rights of foreigners to acquire and hold property.
Voting for (8): the Netherlands, Great Britain, United States of America,.
Italy, Serbia, Portugal, Norway, and France.
Voting against (8): Germany, Argentine Republic, Greece, l\Iexico, Brazil ..
Sweden, Austria-Hungary, and Belgium.
Abstaining (2): Russia and S\vitzerland.
No.2 (Article 18 of the Swedish proposition). In case of pecuniary claims
involving the interpretation or application of conventions of every kind between
the parties in dispute.
Voting for (8) : the Netherlands, Argentine Republic, Italy, Serbia, Portugal,
Sweden, Norway, and France.
Voting against (6): Germany, Great Britain, Greece, Brazil, Austria-Hun
gary, and Belgium.
Abstaining (4) : United States of America, Mexico, Russia, and Switzerland.
No. 15. Civil and commercial procedure.
Voting for (8): the Netherlands, Great Britain, Serbia, Portugal, Sweden,
Norway, Russia, and France.
Voting against (5) : Germany, Argentine Republic, Greece, Austria-Hungary.
and Belgium.
Abstaining (5): Brazil, United States of America, Italy, Mexico, and
Switzerland.
[501] No. 12. Sanitary regulations.
Voting for (9): the Netherlands, United States of America, Serbia, Brazil•.
Portugal, Mexico, Sweden, Norway, and France.
Voting against (6): Germany, Argentine Republic, Italy, Greece, Austria
Hungary, and Belgium.
Abstaining (3): Great Britain, Russia, and Switzerland.
No. 13. Regulations concerning epizooty, phyIIoxera, and other similar
pestilences.
Voting for (9): the Netherlands, Great Britain, United States of America.
Serbia, Brazil, Portugal, Sweden, Norway, and France.
Voting against (7): Germany, Argentine Republic, Italy, Greece, Switzer
land, Austria-Hungary, and Belgium.
Abstaining (2): l\Iexico and Russia.
No.2 (Article 16 b of the Portuguese proposition). Taxes against vessels
(dock charges, lighthouse and pilot dues), salvage charges and taxes imposed in
case of damage or shipwreck.
Voting for (7) : the Netherlands, Italy, Serbia, Portugal, Sweden, Norway,
and France.
Voting against (7): Germany, Great Britain, Argentine Republic, Greece,.
Brazil, Austria-Hungary, and Belgium.
Abstaining (4) : United States of America, Brazil, Russia, and Switzerland_
No.3 (Article 18 of the Swedish proposition). In case of pecuniary claims
arising from acts of war, civil war, or the arrest of foreigners or seizure of their
property.
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Voting for (9): Argentine Republic, France, Italy, Mexico, Norway, the
Netherlands, Portugal, Serbia, and Sweden.
Voting against (5): Germany, Austria-Hungary, Belgium, Great Britain,
and Greece.
Abstaining (4): Brazil, United States of America, Russia, and Serbia.

[502] Serbian proposition. Postal, telegraph, and telephone conventions.
Voting for (8): Argentine Republic, France, Italy, Norway, the Nether
lands, Portugal, Serbia, and Sweden.
Voting against (5) : Germany, Austria-Hungary, Belgium, Great Britain, and
Greece.
Abstaining (5): Brazil, United States of America, Mexico, Russia, and
Switzerland.
To sum up, no case obtained a unanimous vote; but eight cases ·received an
absolute majority (seven cases having twelve votes and one having ten) ; ten others
received a simple majority.
The delegation of the United States of America only voted with the reserva
tion of the first part of the American Article 3 concerning ratification.
The article as a whole is adopted by thirteen votes to five.
Voting for: the Netherlands, Great Britain, United States of America,
Argentine Republic, Italy, Serbia, Mexico, Brazil, Portugal, Sweden, Norway,
Russia, and France.
Voting against: Germany, Greece, Austria-Hungary, Switzerland, and Bel
gIUm.
The following is the text adopted by the committee:
ARTICLE

16 d

In this class of questions they agree to submit to arbitration without reserve the
following differences:

1. Disputes concerning the interpretation and application of conventional stipu
lations relating to the following matters:
(a)
(b)
(c)
(d)

Etc., etc., etc.
II.
III.

Article 16 e gives rise to the two following remarks only:
The British delegation points out that, in case the draft protocol is accepted,
it would be necessary to complete this article by a paragraph indicating the condi
tions under which new matters might be added.
The delegation of the United States of America renews its reservations con
cerning ratification.
The article is adopted by thirteen votes to four, with one abstention.
Voting for: the Netherlands, Great Britain, Italy, United States of America,
Argentine Republic, Serbia, Mexico, Brazil, Portugal, Sweden, Norway, Russia,
and France.
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Voting against: Germany, Austria-Hungary, Belgium, and Greece.
Abstaining: Switzerland.
[503] The following is the wording of the article, with the addition presented by
the delegation of Great Britain:
ARTICLE

16 e

The high contracting Parties have, m0reover, decided to annex to the present Con
vention a protocol enumerating:
1. Such other matters as appear to them at the present time to admit of embodiment
in a stipulation respecting arbitration without reserve.
2. The Powers which now contract this engagement with each other with respect
to such matters, in whole or in part, on condition of reciprocity.
The protocol shall likewise fix the conditions under which other matters may be
added, which may be recognized in future as admitting of embodiment in stipulations con
cerning arbitration without reserve, as well as the conditions under which non-signatory
Powers shall be permitted to adhere to the present agreement.

Article 16 I had been adopted on the first reading in the following form:
It is understood that the conventional stipulations contemplated by
Articles 16 c and 16 d shall be subject to arbitration without reserve, in so far
as they refer to engagements which must be executed directly by the Govern
ments or by their administrative organs.
This article had brought forth a British amendment, which was rejected by a
tie vote.
An agreement was reached between their Excellencies Sir EDWARD FRY and
Mr. MILOVANOVITCH to put the English amendment in a new form and to present
it again to the committee as follows:
It is understood that arbitral awards, in so far as they relate to ques
tions coming within the jurisdiction of national courts, shall have merely
an interpretative force, with no retroactive effect upon prior judicial deci
sions.
The committee had already discussed at length the legal controversy expressed
by the two foregoing texts. I had the honor to give you an account of this
debate, and I shall therefore confine myself to stating that the delegations of
Russia and Sweden declared that they shared the point of view of his Excellency
Mr. MlLOVANOVITCH, while his Excellency Mr. ASSER renewed his previous dec
larations. As for his Excellency Mr. BOURGEOIS, while sharing theoretically the
opinion of the delegations of Russia, Serbia, and Sweden, he will vote for the
retention of Article 16 I, because the question has already been decided in this
sense. Several members of the committee consider this decision important and
have conditioned their votes on its being upheld.
The British proposition, amended by his Excellency Mr. MILOVANOVITCH, is
nevertheless accepted by seven votes to five, with six abstentions.
The delegations of Brazil, Italy, and the Netherlands declare that this action
of the committee forces them to reserve their final votes upon the other articles
of the Convention, unless the Serbian wording is adopted.
The new article is therefore worded as follows:
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161

It is understood that arbitral awards, in so far as they relate to questions coming
within the jurisdiction of national courts, shall have merely an interpretative force, with
no retroactive effect upon prior decisions.

Article 16 9 of the British proposition said:
It is understood that stipulations contemplating obligatory arbitration
[504] under special conditions, which appear in treaties already concluded, shall
remain in force.
His Excellency l\fr. CARLIN, who has already expressed the opinion that the
Conference cannot, by a general convention, modify an international convention
already in existence, points out as an example that the international convention
concerning the transportation of freight by railroads contains a clause with
respect to optional arbitration. In order not to conflict with this stipulation, it
is necessary to omit from the article under discussion the word" obligatory."
His Excellency Mr. HAMMARSKJOLD, taking a similar point of view, requests,
in turn, the omission of the words" special conditions."
These omissions and the article itself are accepted without a vote.
The following wording is adopted:
ARTICLE

16g

It is understood that stipulations contemplating arbitration, which appear in treaties
already concluded or to be concluded, shall remain in force.

Article 16 hand 16 i are adopted by the committee without discussion, but
with slight changes in the text. Their tenor is as follows:
ARTICLE

16 h

If all the States signatory to one of the Conventions mentioned in Articles 16 c and
16 d are parties to a suit concerning the interpretation of the Convention, the arbitral award

shall have the same force as the Convention itself and must be equally well observed.
If, on the contrary, the dispute arises between only a few of the signatory States, the
parties in dispute must notify the signatory Powers a reasonable time in advance, and the
latter Powers have the right to intervene in the case.
The arbitral award shall be communicated to the signatory States which have not taken
part in the case. If the latter unanimously declare that they accept the interpretation of the
point at issue adopted by the arbitral award, that interpretation shall be binding upon all
and shall have the same force as the Convention itself. In the contrary case, the award
shall be binding upon the Powers in dispute or upon such Powers as have formally accepted
the decision of the arbitrators.
ARTICLE

16i

The procedure to be followed in adhering to the principle established by the arbitral
award, as provided in paragraph 3 of the preceding article, shall be as follows:
If a convention establishing a union with a special office is involved, the parties taking
part in the case shall transmit the text of the award to the special office through the State
in whose territory the office is located. The office shall draw up the text of the article of
the convention to accord with the arbitral award, and forward it throuo-h the same channel
to the signatory Powers that have not taken part in the case. If th: latter unanimously
accept the text of the article, the office shall make known their acceptance by means of a
protocol, a true copy of which shall be transmitted to all the signatory States.
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States whose reply has not reached the office within one year from the date on which
the office forwarded the text of the article, shall be considerd as having accepted it.
If a convention establishing a union with a special office is not involved, the said
functions of the special office shall be performed by the International Bureau of The Hague
through the Netherland Government.
It is understood that the present stipulation in no way affects arbitration clauses which
are already contained in existing treaties.

The tenor of Article 16 k seems to his Excellency Count TORNIELLI to make

it impossible for the parties to have the compromis settled by the judge himself.
He makes a reservation with respect to it.
[505] The article is adopted in the following form:
ARTICLE 16 k
In each particular case the signatory Powers shall conclude a special act (compromis)
conformably to the respective constitutions or laws of the signatory Powers, defining clearly
the subject of the dispute, the extent of the arbitrators' powers, the procedure, and the
periods to be observed in the matter of the constitution of the arbitral tribunal.

Article 161 is accepted without remarks. It is worded as follows:
ARTICLE 161
The stipulations of Article 16 d cannot be invoked in any case where the interpretation
or application of extraterritorial rights is involved.

Articles 16 m and 16 n are likewise accepted, without discussion, in the fol
lowing form:
ARTICLE 16 m
The present Convention shall be ratified with the least possible delay.
The ratifications shall be deposited at The Hague.
The ratification of each signatory Power shall specify the cases enumerated in Article
16 d, in which the ratifying Power shall not take advantage of the provisions of Article 16 G.

A proces-verbal shall be drawn up for each ratification, a certified copy of
which shall be transmitted through the diplomatic channel to all the Powers
which were represented at the International Peace Conference at The Hague.
A signatory Power may at any time deposit new ratifications, including ad
ditional cases contained in Article 16 d.
ARTICLE 16 n
Each of the signatory Powers shall have the right to denounce the Convention. This
denunciation may be made in such a way as to involve the entire withdrawal of the
denouncing Power from the Convention, or as to have effect only with respect to a Power
designated by the denouncing Power.
This denunciation may likewise be made with respect to one or more of the cases
enumerated in Article 16 d or in the protocol contemplated by Article 16 e.
Such portions of the Convention as have not been denounced shall continue to remain
in force.
The denunciation, whether total or partial, shall not take effect until six months after
written notice has been given to the Netherland Government, and immediately communicated
by the latter to all the other contracting Powers.

All of these articles were accepted by a vote of thirteen to four, with one
abstention.
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Voting for: The delegations of the United States of America, Argentine
Republic, Brazil, France, Great Britain, Italy, Mexico, Norway, the Netherlands,
Portugal, Russia, Serbia, and Sweden.
Voting against: The delegations of Germany, Austria-Hungary, Belgium,
and Greece.
The delegation of Switzerland abstained.

To recapitulate, the committee voted upon two propositions which it submits
for the Commission to pass upon:
One, emanating from the Austro-Hungarian delegation, is in the form of a
resolution. It was voted by eight votes to five, with four abstentions, one
[506] delegation not being represented; but we shall observe that several of the
adhesions are merely subsidiary.
The other, emanating from the collaboration of the delegates of the United
States of America, Great Britain, Portugal, Serbia, and Sweden, was voted by
thirteen votes to four, with one abstention. But it must also be stated that three
votes in favor of the project-those cast by the delegations of Brazil, Italy,
and the Netherlands-were cast only with the reservation that the wording of
Article 16 f as proposed by the delegation of Serbia should be retained.
The delegation of the United States of America, in casting its vote on several
of the articles, notably on Article 16 c, made formal reservations concerning
ratification, conformably to the text of the first part of the American Article 3.
Finally, their Excellencies Sir EDWARD FRY and ]\lr. HAMMARSKJOLD had
declared at the session of August 23, before the vote on the first reading, that
they would vote for a large part of the Portuguese proposition only on condi
tion that it receive practically general consent-a unanimous or quasi-unanimous
vote.
" Supposing this consent should not be obtained," said the first delegate of
Great Britain, "the English delegation considers that it would be preferable to
leave freedom of action to each nation."
I give below these two propositions.
I have not been able to insert the Anglo-American project in the text of the
Convention for the pacific settlement of international disputes, or to place it at
the end of the act in the form of a separate Convention. The commitee, of which
I am merely the mouthpiece, passed no general resolution with respect to this,
and it is not therefore for the reporter to pass upon the question himself. Wish
ing to be impartial, I have left it for the Commission or the Conference to decide.
I might remark, moreover, that at the session of September 4 last, his Excel
lency Count TORNIELLI stated, without raising the slightest protest:
But to-day I confine myself to pointing out that in yesterday's session
the committee was enabled to note the fact that neither of the two proposi
tions which were under consideration-one, which I shall call the Anglo
Ameri~an, and the oth.er, which I shall designate as the Austro-Hungariar:,
afte~ Its author-recelv~d even an approximately unanimous vote. It IS
pOSSible that the votes wIll not continue to be thus divided when forty-seven,
instea~. C?f eighteen, States are called upon to vote. One or the other of these
propositions may .have a chance of receiving a quasi-unanimous vote, which
IS n~cessary to give a resolution sufficient moral weight.
For my part,. I
consl?er that the authors of these propositions may very legitimately claim
the nght to have a vote by the plenary Commission decide between them.
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It is evident that, if their predictions are verified and one of the two
propositions obtains a quasi-unanimous vote, as expected by its author, the
question will be decided. But if, on the contrary, neither of the two propo
sitions receives a decisive vote, I ask that, before it is declared that the Con
ference has been unable to do anything for abitration, the Italian proposition
be taken into consideration and then, and not till then, I shall request the
Commission to vote upon it.
I have therefore the honor to request you to postpone the discussion and
vote on the proposition of the delegation of Italy until the plenary Commis
sion has voted upon the propositions which have occupied our attention up
to the present time. The conciliatory nature of our proposition permits us,
I think, to make this request.

IS07] As a result of these remarks, which met with no opposition, the committee
voted upon the two propositions between which the Commission will have
to choose.
The vote on the second reading of the Anglo-American proposition, following
the declaration of the first delegate of Italy, did not change the situation, inasmuch
as this second vote likewise was far from being quasi-unanimous.
Furthermore, I shall call your attention to,the fact that it hardly seems
possible to insert the text of the Anglo-American project in its present form
after Article 16 of the Convention of 1899. It is not customary to introduce
in the middle of a treaty provisions governing its ratification and denunciation.
The wording of Articles 16111 and 1611 seems to indicate that it was the intention
of the authors of the proposition to make it a special Convention.
Under these circumstances, I repeat that, in the absence of action by the
committee, the reporter could not take the initiative in a matter which is beyond
his power.
A0GLO-AMERICAN PROJECT
ARTICLE 16 a
Differences of a legal nature, and especially those relating to the interpretation
of treaties existing between two or more of the contracting States, which may in
future arise between them and which it may not have been possible to settle by
diplomacy, shall be submitted to arbitration, provided, nevertheless, that they do
not affect the vital interests, the independence or the honor of any of the said
States, and do not concern the interests of other States not involved in the dispute.
ARTICLE 16 b
Each signatory Power shall be the judge of whether the difference which
arises affects its vital interests, its independence, or its honor, and, consequently,
is of such a nature as to be comprised among those which are excepted from
obligatory arbitration, as provided in the preceding article.

16 c
The high contracting Powers recognize that certain of the differences referred
to in Article 16 are by nature subject to arbitration without the reservations
mentioned in Article 16 a.
ARTICLE 16 d
In this class of questions they agree to submit to arbitration without reserve
the following differences:
ARTICLE
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I. Disputes concerning the interpretation and application of conventional
stipulations relating to the followiilg matters:
(a)
(b)
(c)
(d)
etc.

II.
III.
ARTICLE 16 e
[508]
The high contracting Parties have decided, moreover, to annex to the present
Convention a protocol enumerating:
1. Such other matters as appear to them at the present time to admit of
embodiment in a stipulation respecting arbitration without reserve.
2. The Powers which now contract this engagement with each other with
respect to such matters, in whole or in part, on condition of reciprocity.
The protocol shall likewise fix the conditions under which other matters may
be added, which may be recognized in the future as admitting of embodiment in
stipulations respecting arbitration without reserve, as well as the conditions under
which non-signatory Powers shall be permitted to adhere to the present agreement.
ARTICLE 16 f
It is understood that arbitral awards, in so far as they relate to questions
coming within the jurisdiction of national courts, shall have merely an interpre
tative force, with no retroactive effect on prior decisions.
ARTICLE 16 g
It is understood that stipulations contemplating arbitration, which appear in
treaties already concluded or to be concluded, shall remain in force.
ARTICLE 16 h
If all the States signatory to one of the Conventions mentioned in Articles
16 c and 16 d are parties to a suit concerning the interpretation of the Convention,
the arbitral award shall have the same force as the Convention itself and must
be equally well observed.
If, on the contrary, the dispute arises between only a few of the signatory
?tates, the parties in dispute must notify the signatory Powers a reasonable time
111 advance, and the latter Powers have the right to intervene in the case.
The arbitral award shall be communicated to the signatory States which have
not taken part in the case. If the latter unanimously declare that they accept
the interpretation of the point at issue adopted by the arbitral award, that inter
pretation shall be binding upon all and shall have the same force as the Convention
It~elf .. In the contrary case, the award shall be binding only upon the Powers in
dlsl?ute, or upon such Powers as have formally accepted the decision of the
arbItrators.

16 i
. The procedure to be followed in adhering to the principle established by the
arbItral award, as provided in paragraph 3 of the preceding article, shall be as
follows:
If a convention establishing a union with a special office is involved, the
parties taking part in the case shall transmit the text of the award to the special
office through the State in whose territory the office is located. The office shall
ARTICLE

·
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draw up the text of the article of the Convention to accord with the arbitral award,
and forward it through the same channel to the signatory Powers that have not
taken part in the case. If the latter unanimously accept the text of the article,
the office shall make known their acceptance by means of a protocol, a true
[509] copy of which shall be transmitted to all the signatory States.
States whose reply has not reached the office within one year from the
date on which the office forwarded the text of the article shall be considered as
having accepted it.
If a convention establishing a union with a special office is not involved, the
said functions of the special office shall be performed by the International Bureau
of The Hague through the Netherland Government.
It is understood that the present stipulation in no way affects arbitration
clauses which are already contained in existing treaties.
16 k
In each particular case the signatory Powers shall conclude a special act
(compromis) conformably to the respective constitutions or laws of the signatory
Powers, defining clearly the subject of the dispute, the extent of the arbitrators'
powers, the procedure, and the periods to be observed in the matter of the consti
tution of the arbitral tribunal.
ARTICLE

ARTICLE 161
The stipulations of Article 16 d cannot be invoked in any case where the
interpretation or application of extraterritorial rights is involved.
ARTICLE 16 m
The present Convention shall be ratified with the least possible delay.
The ratifications shall be deposited at The Hague.
The ratifications of each signatory Power shall specify the cases enumerated
in Article 16 d, in which the ratifying Power shall not take advantage of the
provisions of Article 16 a.
A proces-verbal shall be drawn up for each ratification, a certified copy of
which shall be transmitted through the diplomatic channel to all the Powers which
were represented at the International Peace Conference at The Hague.
A signatory Power may at any time deposit new ratifications, including addi
tional cases contained in Article 16 d.
ARTICLE 1611
Each of the signatory Powers shall have the right to denounce the Convention.
This denunciation may be made in such a way as to involve the entire withdrawal
of the denouncing Power from the Convention, or as to have effect only with
respect to a Power designated by the denouncing Power.
This denunciation may likewise be made with respect to one or more of the
cases enumerated in Article 16 d or in the Protocol contemplated by Article 16 e.
Such portions of the Convention as have not been denounced shall continue
to remain in force.
The denunciation, whether total or partial, shall not take effect until six
months after written notice has been given to the Netherland Government, and
immediately communicated by the latter to all the other contracting Powers.
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RESOLUTIOi-J PRESENTED BY THE DELEGATION OF AUSTRIA-HUNGARY
RELATIVE TO OBLIGATORY ARBITRATION 1

After having conscientiously weighed the question of arbitration, the Con
ference has come to the conclusion that certain matters, carefully specified, are
susceptible of submission to obligatory arbitratioil without any restriction, and
that those which lend .themselves particularly to this method of settlement are
disputes regarding the interpretation or application of certain international con
ventions or parts of conventions.
. Most of the matters in question being more or less technical in character, any
decision as to the extent to which and the conditions under which obligatory
recourse to arbitration might here be introduced should, however, be preceded by
such study as is beyond the competence of the Conference and can be entrusted
only to experts, inasmuch as it requires special knowledge and experience. The
Conference therefore invites the Governments, after the close of the Hague
meeting, to submit the question of the application of obligatory arbitration to
certain international conventions or parts of conventions-to careful examination
and profound study. This study must be completed by . . . at which time
the Powers represented at the Second Hague Conference shall notify each other,
through the Royal Netherland Government, of the matters which they are willing
to include in a stipulation regarding obligatory arbitration.
CONSIDERATION IN COMMISSION
.
The question of obligatory arbitration, which had already called forth such

[511 ]

brilliant and conscientious discussions in committee A, was again taken up by the
First Commission, which exhibited such lofty views, such eloquence and such legal
knowledge, that it is my duty to pay them here the highest tribute. It is with a
feeling of genuine regret that, in ')rder not to swell this report to undue propor
tions, I find myself deprived of the satisfaction of repeating here in extenso the
speeches which were made in the course of the two sessions held by the Commis
sion on October 5.
His Excellency Mr. BELDIMAN states that in principle and as a general prop
osition the advocates of obligatory arbitration are unanimous in proclaiming that
by extending its application as far as possible real progress would be effected in
the field of public international law and a new guaranty of peace between nations
would be offered. But the moment it is a question of putting this idea into
practice, we encounter manifold difficulties, some of them unsurmountable.
The orator first rapidly surveys the project as a whole, as elaborated by
the committee of examination and recommended to the Commission for adoption.
The Anglo-American proposition begins with an article which aims to estab
lish obligatory arbitration with respect to differences of a legal nature and those
relating to the interpretation of treaties, with the well-known reservation of all
questions involving vital interests, independence, or the honor of one or the other
of the contracting States. No less than three complex problems immediately arise
from this proposition.
In the first place, as it is a question of differences of a legal nature and of
1 This wording was slightly modified to conform with the observations made in the
committee. See vol. ii, First Commission, annex 42.
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the interpretation of treaties, which may often give rise to a dispute of the same
kind, the question comes up: \Vhat will be the effect of an arbitral decision upon
national courts? Can an arbitral award nullify decisions rendered by national
courts? What situation with respect to national courts is created by a stipulation
which would force a State to submit to arbitration disputes which are within the
jurisdiction of national courts?
The attempt was made to solve this serious question by a formula, elaborated
by a special subcommitee, tending to exclude from obligatory arbitration con
ventions concluded or to be concluded, in so far as they relate to provisions,
the application and interpretation of which are within the jurisdiction of national
courts.
But this solution did not finally prevail in the committee of examination.
Another solution was preferred, which protects national courts from arbitral
awards, only in so far as their retroactive effect is concerned.
Second problem: \Vhat will be the effect of an arbitral award when it in
volves the application or interpretation of a treaty concluded by several States,
some of which only have been obliged to resort to arbitration by virtue of the
obligation contracted, while the other signatories remain out of the litigation?
Such a case may happen quite frequently, for example, in the matter of
general Conventions. How provide for various interpretations of such a
[512] treaty, indeed for serious conflicts between the arbitral award, which holds
only for the parties in litigation, and a different application of the same
stipulations by the other signatories, who have not taken part in the case?
The committee of examlnation stopped at a solution which requires unanimity
of all the signatory States in order to make the interpretation of the point at issue
adopted by the arbitral award binding upon all (Article 16 h of the project). In
default of such u::animity, the project does not provide any solution for this
most important question, and general conventions thus remain open to compli
cations emanating from arbitral awards which concern only a few of the signatory
States.
Indeed, these same problems-the effect of arbitral awards upon national
courts, and the interpretation of treaties concluded by several States, such as
general conventions-these two problems, indeed, may come up in all cases of
international arbitration, independently of their origin. But the essential differ
ence, which we must not overlook, is quite another thing. What is the issue
to-day? The project which is proposed to us invites the Governments represented
at the Conference to make an engagement-either general with known reserva
tions, or special in respect to certain specified categories of differences, but in such
case without reservations-to submit to arbitration disputes which may arise
between them as to matters contemplated by the Convention to be concluded.
Now, the making of such an engagement means that a State accepts in advance
all these complications, which are inevita.ble in a great number of cases, without
being able to foresee the consequences.
One of the elementary conditions of every international stipulation between
sovereign States is equality, perfect reciprocity in respect to the obligation con
tracted. But such cannot b:'! the case in regard to the United States of America
and the other republics whose constitution is similar to that of the United States.
Indeed, Article 4 of the American proposition provides that the compro1l1is
must be concluded conformablv to the respective constitutions or laws of the
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signatory Powers. This means that, in respect to the United States, for example,
the cOlllpromis does not become binding until after it has been approved by the
Senate, while, in respect to the majority of European Powers, it is binding as
soon as it has been signed by the Government.
The Ambassador of Italy has described this situation in the following words,
which deserve to be remembered:
There is, consequently, an evident inequality in the obligations which
the two parties have contracted in signing the general treaty.·
\Ve are therefore invited to conclude a general treaty, which in no way
establishes equal engagements between the signatory States: some will be bound
by the compromis when their authorized minister has signed it; others, con
formably to their constitutions, will have to submit the compromis, which has
already been signed, to the approval of a legislative body, independent of the
executive authority and free to accept or reject the compromis.
Thus we have before us a project of the greatest importance in the matter
of public international law, which leaves three serious problems unsolved, for
which no solution is indicated; but we are invited to pass on to a general prin
ciple, the practical application of which brings up the most serious difficulties, as
I have shown.
The orator devotes himself to showing that all these unsurmountable diffi
culties originate in an erroneous conception of the very nature of international
arbitration, from which results are sought which are contrary to its essence.
He analyzes in detail the constituent elements of arbitration, in order to prove
that the optional principle is one of its essential conditions and that, conse
quently, what is called obligatory arbitration cannot be applied practically except
in a very limited way and in cases of wholly secondary importance.
[513] As positive proof of this stands out the fact that the categories of disputes
which it is desired to subject to obligatory arbitration without the well
known reservations involve only matters of such slight importance that the most
prom:nent members of the Conference have dubbed them" harmless" (anodines),
which matters could therefore not have the least influence upon the normal good
relations between States and still less upon the maintenance of peace.
This equivocation pervades the whole debate, and the orator states in con
clusion that his- Government could not adhere to a project which leaves unsolved
problems of international law of the greatest importance and is at the same time
of no real benefit to the cause of peace.
His Excellency the Marquis DE SOVERAL laid special stress on the conclusions
which, in his opinion, could be drawn from the important discussion to which
his proposition gave rise in committee A. He notes that this proposition was
adopted as one of the bases of the committee's work. It also served as a starting
point for the successive propositions of the delegations of Switzerland, Serbia,
Austria-Hungary, and the United States. He does not forget, however, that the
Portuguese list is an inheritance from the First Peace Conference, and that it was
afterwards taken up by the Interparliamentary Union. He is happy to see it
sanctioned by the votes of the committee, which modified it and gave it greater
precision, but did not alter its essential character.
The first delegate of Portugal states that the great cause of arbitration has
been taken up by the Conference with the same attention and interest as it re
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ceives from the whole world. The principle of obligatory arbitration was unani
mously recognized by committee A, and the differences of opinion concerned
merely the conditions of its immediate application. No one found the list un
acceptable; some States merely wanted more time in order to study it more
carefully, promising that they would soon show us the positive and favorable
result of their study. The committee was therefore divided upon a question of
timeliness and not of principle. Even in this field an interesting evolution has
taken place. At the beginning of the discussion all. the difficulties of the proposi
tion appeared, and some large States which have many important interests in
every quarter of the world hesitated for a moment as to what course they should
take. But as the discussion proceeded and it was perceived that these difficulties
either were common to every problem of international law and did not apply
solely to arbitration, or else were not as serious as they were represented to be,
a feeling of confidence succeeded the first impulse of legitimate prudence, and
England and the United States adhered to the Portuguese project in its entirety.
1\1r. DE SOVERAL hopes that this great example will be followed by the Commission
unanimously. Arbitration emerges innocent and acquitted fr9m the severe trial
which it has undergone before the committee. He asks that the Commission
confirm this acquittal.
Let it not be said that obligatory, but not world-wide, arbitration emerges
victorious from the debate. The difficulties brought up embrace the whole field
of international law. If there were any grounds for them, it would be necessary
to conclude that no world-'wide convention is possible upon any matter; that is
to say, that the Conference must be closed at once and never again opened. But
far from that; the Conference has for three months been elaborating world-wide
conventions on the most complex questions of the law of nations, upon the Prize
Court, upon the Court of Arbitration. In these Conventions it engages the vital
interests of the Powers; it cannot fear to act in the same manner with respect
to the settlement of differences where neither honor, nor independence, nor the
.essential interests of States are involved.
[514] His Excellency Mr. DE SOVERAL reminds the Commission that Portugal
at the time of a well-known difference, stated in terms which had weig~lt.
since they convinced its opponent, that" the refusal to accept arbitration, wr.en
proposed by the weaker party, gives rise to doubts as to the justice of the claim
formulated by the stronger party." Treaties of arbitration are only mutual
assurances of equity. Small States find in them the same security that the Great
Powers should seek above all in the balance of their forces. That is why we
hope that the small States will not let this opportunity slip by to join with the
Great Powers, who come to them prompted by public opinion much more than by
their own interests, in a pact of such broad scope, not in the immediate applica
tion of which it is susceptible but in the admirable principle which it sanctions.
Those who consider the result insignificant should not put obstacles in the way
of granting it to us.
Our responsibility would be heavy indeed if these great efforts were in vain
and if the slowness of our work were further aggravated by its sterility in the
eyes of public opinion, which is waiting for us to finish before passing judg
ment upon us. Let us demonstrate by our votes, as was said by the first delegate
of Austria-Hungary, that we are not platonic advocates of obligatory arbitration.
His Excellency Baron MARSCHALL declares that he cannot accept the project.
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elaborated by the committee of examination. As an advocate of the principle
of obligatory arbitration he considers that the acceptance of this project would
be of no benefit either to the institution of arbitration or to the cause of peace.
There are two systems for putting obligatory arbitration into effect: the
individual system and the world-wide system. According to the first, each
State reserves the right to choose its cocontractants, in order to come to an agree
ment with them upon the compromis clause, either in general or with respect to
a particular case. They make the agreement precise and specific. They select
the matters which sccm to be suitable for arbitration; they adapt the details of
the compromis clause and of the cOlnpromis to the character of the matters
selected; and, in regard to controversies relating to the interpretation of treaties,
the States which have concluded these treaties insert in them the compromis
clause. Such an agreement can be made between two States, between a number
of contractants, or even between all the States in the world, \vhen the treaty
like the Postal Union for example-is universal in character.. According to
this system, the work of construction is begun upon the ground; well-known
and well-cleared ground is chosen, stone is piled upon stone, and the structure
is enlarged fundamentally and solidly, according to the material which is available.
The world-wide system, the system which was adopted by the committee,
follows the very opposite course. It begins with the largest framework that can
be constructed; that is to say, the whole world. Then material is sought to fill it.
Such is the origin of the list. As the list did not appear to be sufficient, the table
was invented. Each State puts its name under various headings to learn later,
after the table has been deciphered, with what States it is bound. It is impossible
to choose the other contractants. From a legal point of view this system is not
open to attack, but it is inconsistent with the fundamental basis of arbitration.
'What is the essence of arbitration? Good understanding. It is good understand
ing that should govern the interpretation of the compromis clause; and it is in
dispensable in concluding a compromis. Now, all good understanding proceeds
from an inclination of mind and of spirit. That is true in regard to both private
life and international life. This inclination is inseparable from the personality
of the contracting States, from their relations, from their community of senti
ments, of interests and of traditions. In this sense, we speak of the
[515] "spirit of the treaty," which animates the terms of the Convention and
regulates and assures its application. If the contractants had no freedom
of choice and if treaties were concluded by means of a stiff and inanimate table,
this spirit would be squeezed out of them, thus destroying the very seed of arbi
tration, which we must preserve and cherish, so that it may sprout again-an
1mpossibility in the arid soil of tabulated headings.
Confronted by these two systems-the world-wide system and the individual
system-his Excellency Baron MARSCHALL maintains two propositions:

1. The conclusion of a treaty of arbitration, deserving the name obligatory,
is possible only by applying the individual system.
2. There can be no progress towards the peaceful settlement of international
controversies except through individual treaties.
Baron MARSCHALL then lays stress on the fact that the draft world-wide
Convention elaborated by the committee leaves unsolved a series of problems,
which appear to him to be of the utmost importance.
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The diffi.culties begin in the very first and fundamental articles of the project,
which establish obligatory arbitration for disputes of a legal nature. The mean
ing of the word lcgal)s ambiguous. It would seem to exclude" political" matters.
But it is absolutely impossible to draw a line of demarcation between the two in
a world-wide treaty. A question may be legal in one country and political in
another. There are even matters which, though purely legal, become political
at the time of the dispute. On the other hand, it is possible to conceive of
legal questions being distinguished from technical and economic questions. But
the distinction is no less difficult, and the project does not state who will be called
upon to decide whether a question is legal or not.
As to the influence which the clause concerning" honor, independence and
vital interests" should exert upon the binding force of world-wide treaty, Baron
MARSCHALL refers to what he said on the subject in his speech of July 23.
He points out the danger that there is in inserting provisions of this nature
in a world-wide treaty. In all times one of the principal sources of international
coni'licts has been the ambiguous stipulations and indecisive terms of conventional
la w. Here are 1'.vo articles which do not contain a single term that clearly and
accurately defines the rights and duties which flow from them, two articles which
vacillate between the opposite poles of obligation and option, and it is proposed to
recommend these provisions to the world as " the most effectual method of settling
international disputes."
The defects of the project, which have just been pointed out, are inherent in
the system. That is the reef upon which the world-wide system will inevitably be
wrecked; for differences of interpretation of an arbitration treaty, which result in
refusal to arbitrate, would more seriously compromise the relations of States than
the real point at issue.
Compare the project of the committee with the Halo-Argentine treaty,
recently concluded at The Hague, which is an example of the application of the
individual system. Everything in it is clear, precise, binding. It is a model of
the way arbitration treaties should be concluded.
As to the list, \vhich contains an enumeration of matters with respect to
which arbitration is obligatory without reserve, it should be noted that nearly all
the points which it has been proposed to insert are harmless in character. Some
of them are of such a nature that it would be impossible to conceive of a dispute
about them. This is especially so in regard to treaties concerning the measure
ment of vessels, weights and measures, and estates of deceased seamen.
[516] But there are other points in the lists, which deserve very serious attention
-especially those relating to treaties which compel States to enact laws of
a certain character, for example in regard to " protection of workmen." A dispute
as to whether one of the States has fulfilled this obligation would have to be
settled by arbitration. The arbitral award might prescribe modification of the
law. How could this award be executed? It has been said that approval of this
Convention by the lawmakers would give the force of law to all future arbitral
awards. If that is the case, it would be very difficult to obtain the approval of
parliaments, which would hardly be disposed to accept, as collaborators in legis
lation, unknown arbitrators of the future, the selection of whom would be made
by the executive authority. On the other hand, it has been stated that the modi
fication of a law demanded by an arbitral award must be subject to the votes of
parliaments. But, in case of a negative vote, would there be force majeure?
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Some ilave said" no "; others, "yes." No solution was found for the question
in committee.
There are problems in the list that are still more serious. There is a series
()f treaties, the interpretation and application of which are to be determined
'sole1y by national courts. Such are treaties concerning private international law,
in its general acceptation, literary property, industrial property, civil procedure
:md private international law properly so called. But the authority which one
State exercises in respect to the subjects of another State may be contested
:as being contrary to the terms and the spirit of the treaty. \Vhat would be the
clIect of an arbitral award in such a case ? The article states that it shall have no
:.retroactive effect. But the article adds that the award shall have an "interpre
tative force." That means that national courts must submit to it. But courts
'NiH not accept the interpretation as authoritative unless the award has the force
of law. Here we have the same problem, only more serious; for the prestige and
.authority of national courts are involved. The attempt is made to have two
\entirely distinct authorities interpret the same matter, and the national authority,
which is a stable element surrounded by all kinds of guarantees, is asked to submit
in future to the interpretation decided upon by the arbitral authority, which is a
thing of the moment and disappears after the award is made. This is politically
.and legally impossible. If private international law, which fifty years ago was
:scarcely known, continues to develop as rapidly as it has in the past twenty years,
it wiII some day be necessary to provide a uniform application of the stipulations
-which relate to it. Then perhaps there will be some thought of instituting a high
International court, not of arbitration, but of cassation, which will act, in the
matter of private international law, with the same guarantees and the same powers
;as our supreme courts of justice. But the solution which is proposed in the
:project muddles the question instead of solving it, and gives rise to the danger of
·grafting upon international controversies a national dispute between the different
constitutional authorities.
In regard to Article 16 k of the project, his Excellency Baron MARSCHALL
shows the influence of the provisions concerning the compromis upon the binding
force of the treaty.
He calls attention to the proposition of the German delegation, which tended
to give arbitration treaties the force of a pactum de contra/zendo, a convention to
Clgree, granting to each of the parties the right to compel a compromis. He states
with regret that this proposition did not meet with the welcome which might
have been expected from fervent advocates of obligatory arbitration. The dis
cussions on the compromis have, moreover, brought to light the special difficulty
in the matter of States whose constitution requires approval of the cMnpromis
by a legislative body, thus causing an evident inequality between such Powers
Clnd other States, where the executive authority is competent in itself to agree
upon a compromis.
1517] The provisions of Article 16 n, permitting the denunciation of the treaty,
not only generally, but with respect to particular States, may be considered
as a concession made by the world-wide system to the individual system. But
there is a great difference between not concluding a special treaty and denouncing
Cl general arbitration treaty, concluded in the solemn forms of a Peace Conference.'
Summing up his criticism, his Excellency Baron MARSCHALL states that the
project has one defect, which, according to his experience, is the worst that can
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occur in a legislative and contractual matter: it makes promises which it cannot
keep. It calls itself binding, and it is not. It boasts of being a step forward,
and it is not. It prides itself upon being an effectual method of settling inter
national disputes, and in reality, it enriches international law with a series of
problems in the matter of interpretation, which in many cases will be more difficult
to solve than the old disputes, and even likely to embitter the latter. It has been
said that this project establishes the principle of obligatory arbitration for the
world. This principle has already been established, in theory, by unanimous
public opinion, and in practice by a long series of individual treaties, which are
continually becoming more numerous.
Germany, who was hesitating eight years ago, has concluded, on the basis
of the individual system, treaties of obligatory arbitration of a general character
and with respect to particular cases. It will follow the same course in future.
The vote upon the project will not therefore be upon the question whether or not
obligatory arbitration should be introduced; its meaning is rather: should we hold
to the individual system, which has been tested, or should the world-wide system
be introduced, the vitality of which has not yet been proved?
The German delegation is convinced that the individual system must be
decided upon. It is sure that this system will greatly aid the brilliant development
of obligatory arbitration established by the Convention of 1899; and that the
work of the Conference, by showing the difficulties which must be overcome, will
in any case have contributed to promoting progress in this direction.
His Excellency Mr. DRAGO states that the matters which compose the list
appear to be of little importance when they are studied separately, but they have
great significance when they are considered as a whole, being the first sign of life
in the principle of world-wide obligatory arbitration.
One of these points is very far-reaching for the South American States: the
submission to obligatory arbitration of pecuniary claims for indemnification. It
has recently been seen how far such claims can go, and how greatly they are
reduced when submitted to an impartial tribunal.
The independence of courts would not suffer from ""vorld-wide arbitration~
and there could be no conflicts with local courts. The treaties are political in
character, if they are considered as pacts or contracts between nations. Their
character is very different from the point of view of national laws. Courts apply
treaties like other municipal laws. They have nothing to do with political rela
tions; but if the interpretation which they give to the treaty in last resort is not
conformable to the spirit or the letter of the international Convention, the State
which considers that it has suffered injury may take such diplomatic steps as it
deems necessary to obtain an interpretative law, which will govern the question
in future. Arbitration will take place, if there be occasion, not for the purpose
of attacking the independence of the courts or the legality of their decisions, but
merely to establish the fact whetiier in the case in dispute the treaty may be
[518] considered as having been violated politically, and whether there is occasion
to demand an authoritative interpretation by the legislature; except in the
matter of allowing damages or reparation for acts previously committed.
The project has one exceedingly practical side: it prepares the way; it clears
the ground; moreover, it in no way hinders the conclusion of special arbitration
treaties between two or more nations. On the contrary, conventions of this kind
will serve to give experience on a small scale and consequently without danger.
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This is not a question of incompatible systems; but rather of systems forming
concentric circles, the radii of which run in the same direction. Some of these
radii, however, stop at the first circumference, while others continue to the second;
but they do not interfere with each other. There could be world-wide arbitration,
applicable to the nations in general, and more restricted arbitration created by
special treaties. The provisions of both would often coincide; but it is certain
that in time, clauses which are of special application in the beginning will assume
a more and more general character, and the radius of the first circumference will,
in more than one instance, reach the second.
The project which is submitted to us has also the advantage of satisfying the
universal conscience, which demands arbitration more and more urgently every
day. If the Conference should disband without having done anything, the
Argentine delegation will have shown by its vote its intentions and efforts to
succeed.
The delegation of Belgium considers that it is necessary to mention again
its former declarations, in order to dissipate certain misconceptions.
As far back as July 9, this delegation made known the fact that its Govern·
ment, which is favorable to the principle of obligatory arbitration and desirous
of cooperating in extending it, accepts it as applicable to all disputes of a legal
nature arising from the interpretation and application of all treaties concluded
or to be concluded between the contracting Parties, with the reservation of con
troversies which affect the essential interests of States. It accepts, furthermore,
obligatory arbitration, with the same reservations, in the matter of pecuniary
claims for damages, provided there has been a previous understanding on the
principle of indemnity.
Unaffected by any influence, led only by legal considerations, the delegation
of Belgium has not deviated for a single instant from the path which it had
mapped out.
The draft Convention elaborated by the committee is based upon the list
system, the object of which is to subject to obligatory arbitration a certain number
of disputes, without giving the contracting parties the right to reserve cases in
which the differences which are th~s to be settled might give rise to questions of
a nature to compromise the essential interests of the nations.
The delegation of Belgium has declared that it cannot foresee, in regard to
any treaty, whether its interpretation or application might not, in a particular
instance, give rise to questions of a nature to involve the sovereignty or security
of States; but, with the idea of conciliation, it does not refuse to consent, without
binding itself, to a reconsideration of this question. It supported and will again
vote for the Austro-Hungarian resolution in this Sense.
The list system, moreover, is not one of truly obligatory arbitration, as some
have been pleased to call it, since the parties may, in any event, refuse to resort
to arbitration by disputing the legal nature of the difference. It is to be noted,
furthermor~, that the project submitted to the Commission, after having excluded
all re.servahons based upon the vital interests of States, gives to certain of them
the right to accept or refuse a compromis-without which arbitration is a dead
letter-according to the action of their parliaments.
I~ truth. (said his Exc~l1ency Baron GUILLAUME) obligatory arbi~
[519] trat.lOn,. whIch. we. would lIke to set up against the idea of war, that
arbItratIOn whIch 1I1volves grave political matters, capable of disturbing
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the peace of the world, because they affect the honor and vital interests of
nat!ons--:-is. not opposed by the delegation of Belgium, or by any other dele
gatIon; It IS opposed by the Conference, or at any rate by the committee
which has been chargrd to consider the question in its name. That committee
has formaIly declared that it does not accept the principle. No one has pro
tested; and the propositions based upon the said principle have not even been
considered.
Public opinion, therefore, must not be led astray and fancy that the
Conference is divided into advocates and opponents of general obligatory
arbitration. Public opinion must not imagine for a single instant that the
latter are preventing the former from realizing their humanitarian and peace
making plans.
His ExceIlency 11r. D'OLIVEIRA desires to state that the principle of world
wide arbitration was unanimously recognized by committee A. Those who did
not vote for the Anglo-Portuguese project, nevertheless supported the Swiss
proposition or the Austro-Hungarian resolution, both of which provide for the
then endeavors to group the legal objections which were aimed at the project
conclusion, sooner or later, of world-wide arbitration treaties. Mr. D'OLIVEIRA
in committee, and the replies made thereto.
The committee was put on its guard against the dangers of conflicting arbitral
awards in the interpretation of general conventions. These conflicts would be so
frequent, in the opinion of some, that they might be summed up, said 11r.
D'OLIVEIRA, by the adage quat capita tot sententiae. But the reply was made
that the danger, if real, existed already, since States interpret such conventions
as they like and solely according to their reciprocal convenience. On the contrary,
as soon as recourse to arbitration becomes obligatory it wiII act as a regulator and
substitute equity and justice for the good-will or whim of States. If a first
decision is j.ust, it will be confirmed; if it is unjust, it wiII be reversed. The
danger pointed out would not be created by arbitration; but, on the contrary,
arbitration would cause it graduaUy to disappear. Moreover, the danger is to a
great extent imaginary. General conventions rest upon the convergent interests
of States, all of which desire that a uniform interpretation may be assured.
Obligatory arbitration has long been in existence in the postal convention, and
has caused no difficulty.
Stress has been laid on the dangers in applying arbitration, even without
retroactive effect, to the decisions of national courts. To satisfy this scruple, it
has been proposed that arbitration be restricted to reciprocal engagements between
States. But, upon reflection, 11r. D'OLIVEIRA believes that the disagreement upon
this question in committee was not so serious as was imagined. It is true that
stress was laid on the advisability of obtaining interpretative decisions for the
future from arbitrators, in cases where Court decisions appeared to be notoriously
erroneous. But no one said that this obligation should be imposed with respect to
conventions which recognize the competence of the Courts, and consequently
exclude any other competence. \Vhen a State has bound itself merely to give
such a provision of a convention the force of a national law, it has fulfilled its
duty when it has kept its promise. The arbitration convention does not modify
the extent or scope of previous conventions, and is applicable only to engagements
contemplated by such conventions.
Finally, it has been said that the execution of arbitral awards might cause
disputes with parliaments. But this difficulty is common to every arbitration.
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Arbitral awards generally involve the payment of indemnities, which must
[520] be approved by parliament. If parliamentary intervention is to be feared by
Governments, only autocratic States would be able to conclude arbitration
treaties. \Vhy bother here as to how the convention will be received by parlia
ments? They will have to ratify it and will see then to what they are binding
themselves. It is difficult to believe that they will reject a project, the formula
of which has been given to us by the Interparliamentary Union, in which twenty
three parliaments are represented by such respected men as our colleagues Messrs.
BEERNAERT and D'EsTouRNELLEs. Moreover, the refusal of a parliament to
execute an arbitral award would impose upon it serious responsibilities. It would
expose itself to censure and the.accusation of bad faith; it would also expose itself
to the denunciation of the convention on the part of the injured States.
The fact has been lost sight of that all these objections apply without excep
tion to the general arbitration treaties that are now in force in Europe and in
America.
An international law will always be lex imperfecta, because it has no higher
sanction than the good faith of the parties, upon which it rests. If we allow
ourselves to be frightened by theoretical dangers, we shall make no progress,
and we shall put ourselves in the position of a man who goes on foot instead of
taking the train, with the excuse that by so doing he does not run the risk of
derailment.
His Excellency Mr. D'OLIVElRA then sums up the results of the votes in
committee. The vote on the first reading had not appeared to be homogeneous.
The second vote, however, did not confirm this apprehension. Eight numbers
on the list, three of which are very important (pecuniary claims, protection of
workmen, and literary protection) obtained an absolute majority. The twenty
two headings of various lists-Swedish, Serbian, British, and Portuguese-were
voted for by France, Norway, the Netherlands, Serbia, and Portugal. Sweden
voted for 19; Great Britain 16; Italy 15; Mexico 14; the United States 12;
Argentine 11 ; Brazil 9; and Russia 4; These adhesions permit us to constitute,
apart from the list, an arbitral union, in the manner indicated by the British
protocol. This protocol, developing a happy thought of the Swiss proposition,
makes it possible to conclude arbitration treaties, automatically, so to speak, with
out the necessity of direct negotiations and separate treaties for every case.
His Excellency Mr. D'QLIVEIRA hopes that these important results will be
appreciated by the Commission and that a unanimous agreement will follow its
de1ibera tions.
:Mr. MAX HUBER desires, before the voting, to make clear the attitude of the
delegation of Switzerland.
Although his country has always been in sympathy with the propagation of
the institution of arbitration, the Federal Council considers that the reservations
of independence, honor and vital interests are essential and indispensable; for it
is impossible at the present time to foresee the scope of an unconditional world
wide treaty of arbitration. The delegation of Switzerland cannot therefore accept
any proposition which stipulates obligatory arbitration without reserve.
But the delegation of Switzerland, which attaches great value to the conclu
sion of individual treaties, does not oppose the introduction of the principle of
unconditional arbitration into the convention. Such were its views in presenting.
in a spirit of conciliation and compromise, a proposition, the principal aim of which
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is to allow each Power to offer or accept arbitration without reservations, at the
time and to the extent that it may deem proper. Thanks to the system of noti
fications, which this proposition contemplates, the legal bond is created auto
matically as soon as and in so far as such notifications bear upon identical cases.
The conclusion of arbitration treaties would thus be greatly simplified and facili
tated, and the obligation to arbitrate might spread in the most diverse directions
and in the most varied degrees.
[521] It is otherwise with a world-wide arbitration treaty which, for the very
reason that it must include all the States and take into account their varied
interests and needs, can necessarily include only a very limited number of subjects.
The idea at the bottom of the Swiss proposition has been recognized as just
and practical, since it has been adopted in projects afterwards presented, notably
it} that of the committee of examination. Nevertheless, in so far as the protocol
mentioned in Article 16 e is concerned, this last formula has the disadvantage of
limiting the right of offering arbitration, since it involves a previous understanding
between at least two Powers. Moreover, it does not stipulate that the declarations
between State and State, and not the notations in a table, which is only the register
of the notifications, give rise to the legal bond.
The delegation of Switzerland, while reserving the right to bring its proposi
tion up again and showing itself disposed to eliminate its list in order to assure a
unanimous vote, would nevertheless accept the protocol in question, if a general
agreement can be reached upon this basis.
Mr. LOUIS RENAULT asks to be permitted to explain the work of the com
mittee from the standpoint of a jurist.
He waves aside certain objections which would tend to nothing less than the
prevention of any arbitration treaty contemplating future disputes. Granting that
a treaty of this kind be found acceptable and even desirable, when it is concluded
with a specific State, is there an unsurmountable barrier between such a treaty
and a treaty concluded between the States as a whole? It is not a question of
denying the differences which must naturally exist between the two cases, but of
seeing whether it is impossible to conclude any such treaty in the second case.
The arbitration proposed concerns countries with which treaties have been
concluded, the interpretation of which it is proposed to submit to arbitral courts.
If the engagement is made in general terms, it is with reservations that may have
caused a smile. Such reservations, however, are found none the less in treaties
concluded by Powers which have not been in the habit of binding themselves
lightly. The truth is that they understand they are binding themselves without
compromising their essential interests, and, if the engagement is therefore neces
sarily restricted, it nevertheless exists, and a Government will look twice before
taking advantage of a pretended vital interest to withdraw from its promise.
Such is the meaning of the first two articles of the project. After the general
formula, cases were foreseen in which arbitration might be established without
reservation. The list drawn up by a majority of the committee has been styled
harmless. I am not so sure that all these cases are so insignificant. Suffice it to
mention cases where the amount of damages is to be determined when the principle
of responsibility is recognized by the debtor State. His Excellency Mr. DRAGO
has shown the importance that questions of this kind may assume. Moreover,
have the advocates of the project the notion that war can be prevented with their
formula? Evidently not; they merely desire that nations may become accustomed
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to having their normal relations governed by rules; to having the disputes of
everyday life settled judicially. This habit will develop; the application of arbi
tration will become more frequent and more important; and law will thus govern
international relations more completely.
Mr. RENAULT then takes up the specific objections raised in regard to the
difficulties which would result from the execution of arbitral awards in certain
cases.
The first is that of universal unions. Obligatory arbitration applied to a
union of this kind would bring about, it is said, a veritable confusion on account
of the divergent decisions which would occur. According to Mr. RENAULT, the
logical conclusion would be to exclude even optional arbitration with respect
[522] to such treaties. Why assume that the decisions will necessarily be con
flicting? The idea of arbitration, on the contrary, when applied to unions,
is to prevent the destruction by divergent systems of jurisprudence of the uni
formity which it is their aim to establish. The Convention of 1899 anticipated a
dispute of this kind (Article 56) and gave it a rational solution.
The second objection concerns cases where arbitration is applied to a question
upon which national courts have passed. Will the arbitral award invalidate judi
cial decisions? There is no doubt, according to Mr. RENAULT, that this question
should be answered in the negative. National decisions remaining intact, the
award has merely an interpretative force for the future. The dignity of courts
is no more injured than it is by the promulgation of an interpretative law, and it
would seem that their prestige would suffer more from the establishment of the
high international court which certain Governments appear to dream of and which
might annul their decisions.
Finally, mention was made of difficulties that might result from the consti
tutional rules of certain countries, which are of a kind to impede the conclusion of
a compromis or the execution of an award. It is impossible, according to :Mr.
RENAULT, to expect to require that the institutions of the contracting countries
must be on a par; otherwise arbitration would be excluded with respect to a
number of countries. A State binds itself according to its constitutional rules
and it must keep its engagements. That is the essential thing. I t is for the
Government to take such steps as are necessary in order to keep its word; that
is a domestic matter. Even where a compromis has been signed by the executive
authority in the fullness of power, it is possible that another factor may be neces
sary for the execution of the award. Therefore there is always a time when each
party must rely on the good faith of the other, in spite of all the precautions and
formalities to which they have resorted.
Mr. RENAULT'S conclusion is that the objections to the project of the com
mittee are in no way decisive.
His Excellency Mr. RANGABE, referring to the declaration made on July 18
in the subcommission, declares that the Greek delegation is not in a position to
vote in favor of the text adopted by the committee; but its vote must not be
interpreted as being unfavorable to obligatory arbitration. It prefers, in the
interest of this very cause, special treaties, concluded in each instance between two
specified Powers, which treaties should take into account the definite relations
existing between those Powers.
In spite of this point of view, the Greek delegation may support and endeavor
to elaborate a world-wide treaty of compulsory arbitration. But (1) it could not
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concur in a formula of too general a character, which includes differences of a
legal nature and questions concerning the interpretation of any treaty, according
to the formula adopted by the committee of examination, although it contains the
well-known reservations of honor, etc., as these reservations do not abolish, from
its point of view, the obligation to have recourse to arbitration; (2) it would
accept this obligation in respect to specified subjects with the said reservations.
Notably, it would willingly support any formula possessing the desired flexi
bility, so that an agreement might be reached, to a greater or less extent according
to the desire of the parties, as regards both the determination of the subjects and
the addition of clauses. The different propositions presented to the committee
of examination have shown that it is not impossible to find such a formula and
to have it unanimously accepted.
[523 j His Excellency Mr. CUOATE reminds the Commission of the fact that the
proposition which he presented in the name of the delegation of the United
States, the real title of which was: " Draft Convention of general arbitration"
was, after certain modifications, warmly approved in the committee of exam
ination, in spite of all the efforts made, particularly by the German delegation, to
fight it.
He regrets the irreducible opposition, but for which the American proposition
could have been adopted. He does not see why they should refuse to conclude a
general arbitration treaty, when they are ready to sign individual agreements with
anyone Power. \Vhy could not a nation, which can come to an understanding
with twenty other States, reach an agreement with forty-five, if such is the impera
tive desire of all the peoples? He hopes that, if the German Government does
not consent to sign such a treaty immediately, it will eventually adhere to it.
Every Power, great or small, must bow to the will of public opinion, which
demands more and more, that useless war shall disappear. Every war is useless
when recourse to arbitration is possible.
Taking up one of the principal objections of the first delegate of Germany,
he inquires, with Mr. RENAULT, whether the term" questions of a legal nature"
is really as obscure as has been stated. He does not think so. In any event,
there is the same difficulty in distinguishing legal questions from political ques
tions, whether special treaties or a general treaty are concerned.
Mutual confidence must be the foundation of all the conventions which it is
the task of the Conference to elaborate. Such confidence requires that the States
engage to have recourse to peaceful means for the settlement of every difference
whatever its nature. There are none which should be left to force alone. It
further requires that a State be considered as bound by a treaty of arbitration,
whatever may be the constitutional peculiarities which distinguish it. This state
ment replies to the objections which are brought up by the question of the con
clusion of a compromis in the United States of America. History, moreover,
proves that in the past fifty years the United States has concluded as many treaties
of arbitration as any other Power, and that it has never failed to conclude a
comprmnis.
His Excellency the first delegate of the United States of America concludes
by reminding the Commission of the Va'lt in favor of arbitration adopted by the
Pan American Conference at Rio, and the progress of public opinion in this
direction, which is becoming more marked every day. He asks the delegates to
give their support to the cause of humanity and civilization.
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His Excellency Mr. l\IILOVANOVITCII, referring to the proposition submitted
to the Commission by the delegation of Serbia relating to obligatory arbitration,
as well as the explanations which he made on that occasion, reiterates his declara
tion that the organization of such arbitration should be the principal task of the
Conference.
He then reminds the Commission that the Serbian delegation, taking into
account the fact that it is impossible for the time being to extend obligatory
arbitration so as to include disputes of a political nature, which are, nevertheless,
the real causes of war, had particularly insisted that two categories of disputes
-those relating to the interpretation and application of commercial treaties and
those concerning pecuniary questions-be submitted to such arbitration. Such
disputes, indeed, while not directly causing the danger of war, nevertheless affect
interests which are as numerous as they are important, and help to form currents
of sympathy or of antipathy between nations. The submission of such differences
to obligatory arbitration would be equivalent to purifying and disinfecting the
international political atmosphere.
[524] The project elaborated by the committee of examination is far from satis
fying him. In the list of cases which it submits to obligatory arbitration,
none of the substantial subjects of commercial treaties appears, 110t even con
ventional customs tariffs, of which, nevertheless, the compromis clause has in
recent years become an integral part. Such also is the case with pecuniary ql1es
tions. The restricted conditions unde; which they are submitted to obligatory
arbitration are such that it might be asked whether, even in this field, any ap
preciable progress has been made.
The project, therefore, is not a step forward with respect to the immediate
application of obligatory arbitration, and its practical value shrinks to almost
nothing. Nevertheless, while declaring the project to be insufficient, the delegation
of Serbia will vote for it, because it contains the formal affirmation of the appli
cation of obligatory arbitration without reserve. For the same reason, it will
likewise vote for any other proposition, even if it be more restrictive, provided it
contains the same affirmation. In thus marking out its line of conduct, it will
console itself for the insufficiency of the result obtained by remembering that other
great ideas, which have overturned and regenerated the world, have often had very
modest beginnings.
His Excellency the first delegate of Great Britain points out that Article 1
of the project elaborated by the committee, which has been so severely criticized
to-day, appears at the beginning of the treaty between Germany and Great Britain.
He confines himself, moreover, to making the two following statements:
Arbitration, in all its forms, springs from the free consent of the Powers
at variance; and the only difference between what is called obligatory arbi
tration and non-obligatory arbitration is that in the first case consent is given
in advance, while in the second consent is given a fter the difference has arisen.
In both hypotheses it is in substance only a question of a sovereign act by
the Powers at variance, which in no way affects their independence, any more
than the making of a contract interferes with the independence of the incli
vidual contracting.
National laws recognize, in private matters, the utility of agreements
contracted before the differences arise, provided they are restricted to matters,
the character of which can be foreseen. vVhy, then, cannot an international
law follow the course of development of a national law ?
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His Excellency admits that it may be said, and not without reason, that in
view of the reservations and the right to denounce, which are stipulated in the
project, the obligatory character of the Convention is not very pronounced and
that the vinculuin iuris may be broken without difficulty. But the nations of the
world· do not allow themselves to be guided solely by legal conceptions and to
be bound by vincula iuris, and the Convention, weak as it may be from a legal
standpoint, will nevertheless be of great moral value as the expression of the
~onscience of the civilized world.
His Excellency SAMAD KHAN desires to say that, even though he entirely
agrees with the eminent orators who have endeavored to show, with great author
ity, the obstacles that may be met on the road and the gaps presented by the
Convention under preparation, he finds that the advantages of a world-wide arbi
tration Convention are so great and the guarantee that it will give to the world
at large is so considerable, that it is the duty of the Conference to brave the
obstacles, which are relatively insignificant, and to leave to our successors, who
perhaps will be more fortunate than we, the task of filling the gaps.
[525] vVith these sentiments, therefore, and more convinced than ever, he
earnestly makes the present declaration.
.
The great merit of this Conference in the eyes of the world is that all
national consciences are equal in it, and that each of the States which we here
represent has a right to its share of justice and of truth.
vVe have met in order that we may all proclaim with one voice our
devotion to the cause of arbitration. \Ve know that, unfortunately, this
great cause will not triumph between to-day and to-morrow; but that is an
additional reason why its defenders should show themselves persevering ana
faithful. As for me, it is with a feeling of respect and pride that I bring,
in the name of my Government, one stone for an edifice, the foundations of
which were dug by our predecessors, who have the gratitude of all mankind,
without regard to country, continent, or race. It is merely a question now
of building little by little, until our successors can celebrate the glorious
completion.
The Ottoman delegation declares, by order of its Government, that it cannot
support any proposition tending to make arbitration obligatory. It will vott!,
therefore, against the project elaborated by the committee of examination.
His Excellency Mr. MARTENS points out that the legal side of the project
of the committee of examination has frequently been attacked, often with good
reason. But it must not be forgotten that the question of obligatory arbitration
is first of all world-wide, a question of culture and of civilization. Obligatory
arbitration has become the shining light toward which are turned the eyes of all
nations. Favorable action on the part of the Conference will above all have an
important moral effect upon international relations.
The delegation of Russia has, in the present year, 1907, more modest expecta
tions as to the scope of obligatory arbitration than in 1899. It will be satisfied
with little, provided the first stage be finally passed and the principle of obligatory
arbitration proclaimed.
But, in order that this piOclamation may not be vain; in order that obligatory
arbitration may be real in the limited field which is to-day asked for it; it is
absolutely indispensable that a genuine Court of Arbitration be created. That
was the view of the delegation of Russia in presenting its project for the creation
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of a small Permanent Court within the large Court which exists at present. The
two questions of obligatory arbitration and of a Permanent Court are intimately
connected. One cannot be decided without the other.
If it is desired to introduce obligatory arbitration in the field of legal and
technical questions of a secondary character, there must first be instituted a court
easy of access and inexpensive, with simple machinery and regularly operating.
\Vithout such a permanent court, with doors and windows open to everybody,
obligatory arbitration cannot be brought about. \Ve cannot wish for one without
the other.
His ExceIlency Lou TSENG-TSIANG gives the reasons for his vote. It was his
intention to vote in favor of the project submitted by the committee, but he can
no longer do so on account of the insertion of Article 16 e.
The report of Baron GUILLAUME gives no explanation concerning the object
of this article, which absolutely conflicts with the principles of the advocates of
arbitration.
[526] The goal to\vard which all the efforts of the Conference are bent is that of
enlarging as much as possible the categories of differences which may be
submitted to arbitration. Restriction in these categories would be a serious
denial of this lofty and noble purpose to extend the domain of law and to
strengthen the sentiment of international justice.
The article in question seems to contemplate certain countries in particular;
among others China. The delegation can, therefore, only emphaticaIly protest
against this clause. and until it is suppressed, wiII vote against the project.
His ExceIlency the first delegate of Japan declares that he intends to reserve
his vok upon the project submitted for his consideration and that he will abstain.
Although he has always supported the principle of arbitration and appreciates the
lofty, peaceful and humanitarian ideas which it proclaims, he states, nevertheless,
that its sanction as a universal obligation is a new point of view, beyond the broad
lines laid do\vn by the Convention of 1899. Such sanction is of a kind to produce
consequences and responsibilities of a very serious nature, as well as limitations
to the sovereignty of each contracting State.
Under these circumstances, the de!egation of Japan asks that the Govern
ments be given sufficient time to study the subject carefully.
The delegation of Denmark adheres entirely ;1nd completely to the principle
of obligatory arbitration. Of this its Government has given practical proof by
concluding several treaties of obligatory arbitration containing no reservation, and
it has learned with much regret that the negotiations of the Conference do not
seem likely to result in a general application of this principle forthwith.
It will vote for the Anglo-American proposition as well as (secondarily) for
propositions of a more limited scope which may be submitted to the Con
ference.
The delegation of Siam declares once again that, following the instructions
which it has received, it will vote, as in the past, in favor of any proposition, the
object of which is the confirmation and more general application of the principle
of arbitration. Inasmuch as its sympathy for obligatory arbitration is real and
sincere, it would have been very happy to give its approval, without reserve, to the
project which is submitted to the Commission and which preserves the principle.
It stiII hopes to vote for it, but wiII find itself constrained to make reser
vations in regard to Article 16 I, treating of the interpretation or application of
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extraterritorial rights. The delegation of Siam will explain its point of view on
this question when the articles of the project are under discussion.
His Excellency SAMAD KHAN declares that he also will have something to
say about Article 16 I, but, until the propitious time arrives, he endorses the
declaration made by the delegation of Siam.
His Excellency Mr. MEREY takes the floor, in his capacity as author of a
proposition, the aim of which is to state the unanimous acceptance of the principle
of obligatory arbitration, as well as to ensure its application in the near future.
In his opinion, this principle can be applied only to matters which are not
[527] exclusively legal, but rather of a technical nature. Its application to
political questions will long remain a dream that cannot be realized. Con
sequently, he believes that the importance of this question has been somewhat
exaggerated in the discussion. Even taking the whole Anglo-Americo-Portuguese
list as the starting-point, it may be stated that none of the points in this list has
ever given rise to a serious dispute. This means that neither mankind nor general
peace would gain anything thereby.
The orator develops the thought that, if it were a question of curing the ills
of mankind, obligatory arbitration would certainly figure only among the harmless
remedies for a passing pain.
However, a physician who should give such a medicine, without conscientious
study, to all the sick and for all maladies, would indeed cause no catastrophes, but
might bring about very serious complications. He would be considered unpardon
ably superficial.
Everybody agrees, says Mr. MEREY, in considering obligatory arbitration a
practical means of settling certain controversies arising from the interpretation of
a whole category of international treaties. Such treaties indisputably contain a
series of stipulations of a technical nature, and it may be questioned whether there
are among the members of the Conference specialists who are sufficiently versed
in such matters. Nevertheless it is proposed to subject to obligatory arbitration a
group of treaties, the technical character of which is beyond the grasp of this
high assembly.
His Excellency the first delegate of Austria-Hungary declares, therefore, that
for his part he is not able to admit such a proceeding, for he is convinced that by
adopting even the smallest list; the far-reaching effect of such an act could not
be foreseen.
He proposes a method, which is perhaps slower but surer, namely, recourse to
specialists. He does not doubt that, if the question really interests it, public
opinion will wait another year, inasmuch as it has already waited centuries.
As his Excellency the first delegate of Germany has set forth all the anomalies
on the legal side of the question, the orator confines himself to a consideration of
its technical side, which constitutes one of the essential points of the Austro
Hungarian proposition; for this proposition, besides the statement of the unani
mous acceptance of the principle of obligatory arbitration, stipulates its application
to certain treaties or parts of treaties, after a preliminary study by the proper
departments. In this way the same result or even a better result than at present
will be reached in one year, and the expert branches of the Government will have
had an opportunity to examine the field in question at close range.
In so far as the advantages are concerned which-as another orator claimed
small States might obtain from obligatory arbitration, his Excellency Mr. MEREY
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thinks that he ought to remind their representatives of the fact that this is a
double-edged sword, and that the experience of the past ten years has clearly
proved that, in the majority of cases, the small States have experienced its conse
quences and even its severities.
The orator confines himself to these considerations; and, being convinced
that the proposition of the committee of examination cannot obtain a unanimous
or an almost unanimous vote, he declares that he cannot accept it.
The Austro-Hungarian draft resolution will in the end be found to be the
only possible way out of this debate.
The delegation of Bulgaria desires, before voting, to make clear its attitude.
Its Government has always been, and still is in favor of extending arbi
tration.
[528] But we find ourselves (says General VINAROFF) confronted by two
systems, which have been voted by various majorities in the commit
tee of examination; the system of the Anglo-American proposition, and
the system proposed by the first delegate of Austria-Hungary.
The Anglo-American proposition contains various provisions which it is
impossible for us to admit, because, in our opinion, they change the nature
of obligatory arbitration in purely legal matters.
Hence, as all the articles of this proposition form a system or a whole,
we cannot, to our regret, adhere to it.
His Excellency Mr. LEON BOURGEOIS did not desire to enter into the dis
C'lssion; but he cannot close it without expressing his personal sentiments and
drawing his conclusions.
As president, he has, moreover, a duty to fulfil. He has promised to lead
our good-will as far as possible.
He therefore desires to make every effort to keep the work of the eleven
sessions of the Commission and the eighteen sessions of its committee of
examination from being useless, that it may leave behind as much fruit as
possible.
What do we ask? (said his Excellency).
The affirmation of the principle of obligatory arbitration in respect to
disputes of a legal nature, with the right to reserve the vital interests of
States.
The affirmation that there are for civilized people certain classes of
questions, either of a purely financial nature, or pertaining to international
interests common to all peoples, in respect to which it is definitively desired
that law shall be the only rule among nations.
Finally, we ask that those who have made up their minds to this effect,
shall state that fact here.
But what concerns us above all is the significance our acts will have,
according to whether or not our signatures appear at the bottom of a Hague
Convention.
"There is," the reporter of the Convention of July 29 said in 1899, "a
society of nations, and the peaceful settlement of international disputes among
them is the first object of that society."
Now, gentlemen, it is at The Hague that that society has truly become
aware of its existence; it is the international institution of The Hague which
represents it in the eyes of the world; it is here that the rules for the
organization and development of that society are elaborated, in the legislation
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of war as well as in that of peace, the code, as it were, of its fundar.lcntal
acts.
All that is done here has the great significance of being the fruit of the.
common consent of humanity. Remember what our colleagues of Italy and
and the Argentine Republic considered that they were called upon to do, when
they concluded a few days ago one of the most complete and outspoken of
treaties of obligatory arbitration. They made a point of communicating its
text to our Conference in plenary session, as if they recognized that the treaty
would not have. its full force until it had received here the sanction of
universal assent.
FUt:thermore, is it possible to hope that, by means of scattered agree
ments, we shall ever reach formulas suitable to conciliate all States?
Scattered negotiations naturally run the risk of resulting in different
wordings, not only l;>ecause they reflect the state of mind that is peculiar to
such and such a natIOn, but also because one Power may refuse a particular
concession to another Power which would perhaps place it in a position of
inferiority in respect to the other for the future, while it would consent to
[529] contract the same engagement with the States of the world as a whole,
in consideration of the immense good which the greater guarantee of a
general agreement would ensure it.
The Commission then takes under consideration the Anglo-American proposi
tion elaborated by committee A.
The following is the tenor of the first two articles:
. ARTICLE

16 a

Differences of a legal nature, and especially those relating to the interpretation of
treaties existing between two or more of the contracting States, which may arise in future
between them and which it may not have been possible to settle by diplomacy, shall be
submitted to arbitration, provided, nevertheless, that they do not affect the vital interests,
the independence or the honor of any of the said States, and do not concern the interests
of other States not involved in the dispute.
ARTICLE

16 b

Each signatory Power shall be the judge of whether the difference which arises affects
its vital interests, its independence, or its honor, and, consequently, is of such a nature as
to be comprised among those which are excepted from obligatory arbitration, as provided
in the preceding article.

They are passed by 35 votes to 5, with 4 abstentions.
Voting for: United States of America, Argentine Republic, Belgium, Bolivia,
Brazil, Bulgaria, Chile, China, Colombia, Cuba, Denmark, Dominican Republic,
Ecuador, Spain, France, Great Britain, Guatemala, Haiti, Italy, l\Iexico,
Nicaragua, Norway, Panama, Paraguay, the Netherlands, Peru, Persia, Portugal,
Russia, Salvador, Serbia, Siam, Sweden, Uruguay, and Venezuela.
Voting against: Germany, Austria-Hungary, Greece, Roumania, and Turkey.
Abstaining: Japan, Luxemburg, Montenegro, and Switzerland.
The next article is passed by 33 votes to 8, with 3 abstentions. It is worded
as follows:
ARTICLE

16 c

The high contracting Powers recognize that certain of the differences referred to
in Article 16 are by nature subject to arbitration without the reservations mentioned in
Article 16 a.
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Voting for: United States of America, Argentine Republic, Bolivia, Brazil,
Chile, China, Colombia, Cuba, Denmark, Dominican Republic, Ecuador, Spain,
France, Great Britain, Guatemala, Haiti, Italy, Mexico, Nicaragua, Norway,
Panama, Paraguay, the Netherlands, Peru, Persia, Portugal, Russia, Salvador,
Serbia, Siam, Sweden, Uruguay, and Venezuela.
Voting against: Germany, Austria-Hungary, Belgium, Bulgaria, Greece, Rou
mania, Switzerland, and Turkey.
Abstaining: Japan, Luxemburg, and Montenegro.
[530] Article 16 d is worded as follows:
ARTICLE

16 d

In this class of questions they agree t6 submit to arbitration without reserve the
following differences:
I. Disputes concerning the interpretation and application of conventional stipulations
relating to the following matters:

At the request of his Excellency Count TORNIELLI, the Commission decides
to pass to a vote upon the different points of the list contained in Article 16 d,
before proceeding to the acceptance of the principle itself.
His Excellency the PRESID~NT, therefore, puts to vote the titles of the list
which obtained an absolute majority in the committee.
The following is the result of this ballot:
No. 11. Reciprocal free aid to the indigent sick:
Voting for (31): United States of America, Argentine Republic, Bolivia,
Brazil, Chile, China, Colombia, Cuba, Denmark, Dominican Republic, Ecuador,
Spain, France, Great Britain, Guatemala, Haiti, Italy, Mexico, Nicaragua,
Norway, Panama, Paraguay', the Netherlands, Peru, Persia, Portugal, Salvador,
Serbia, Sweden, Uruguay, and Venezuela.
Voting against (8) : Germany, Austria-Hungary, Belgium, Bulgaria, Greece,
Roumania, Switzerland, and Turkey.
Abstaining (5) : Japan, Luxemburg, Montenegro, Russia, and Siam.
Titles No.6 (International protection of workmen) ; No.7 (Means of pre
venting collisions at sea); No. 10 b (Weights and measures); No.2 (Measure
ment of vessels) ; No.3 (\Vages and estates of deceased seamen) received the
same vote.
B. Artice 16 a: Pecuniary claims for damages, when the principle of
indemnity is recognized by the parties.
Voting for (31): United States of America, Argentine Republic, Bolivia,
Chile, China, Colombia, Cuba, Denmark, Dominican Republic, Ecuador, Spain,
France, Great Britain, Guatemala, Haiti, Italy, Mexico, Nicaragua, Norway,
Panama, Paraguay, the Netherlands, Peru, Persia, Portugal, Russia, Salvador,
Serbia, Sweden, Uruguay, and Venezuela.
Voting against (8): Germany, Austria-Hungary, Belgium, Bulgaria, Greece,
Roumania, Switzerland, and Turkey.
Abstaining (5) : Brazil, Japan, Luxemburg, Montenegro, and Siam.
No.8. Protection of literary and artistic works.
Voting for (26): United States of America, Argentine Republic, Bolivia,
Chile, Colombia, Cuba, Denmark, Dominican Republic, Ecuador, Spain,
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[531] France, Great Britain, Guatemala, Haiti, ~Iexico, Nicaragua, Norway,
Panama, Paraguay, Peru, Persia, Portugal, Salvador, Serbia, Uruguay,
and Venezuela.
Voting against (9): Germany, Austria-Hungary, Belgium, Bulgaria, China,
Greece, Roumania, Switzerland, and Turkey.
Abstaining (9): Brazil, Italy, Japan, Luxemburg, Montenegro, the Nether
lands, Russia, Siam, and Sweden.
Article 16 d is adopted by 31 votes to 8, with 5 abstentioris:
Voting for: United States of America, Argentine Republic, Bolivia, Brazil,
Chile, China, Colombia, Cuba, Denmark, Dominican Republic, Ecuador, Spain,
France, Great Britain. Guatemala, Haiti, l\Iexico, Nicaragua, Norway, Panama.
Paraguay, the Netherlands, Peru, Persia, Portugal, Russia, Salvador, Serbia,
Sweden, Uruguay, and Venezuela.
Voting against: Germany, Austria-Hungary, Belgium, Bulgaria, Greece, Rou
mania, Switzerland, and Turkey.
Abstaining: Italy, Japan, Luxemburg, Montenegro, and Siam.
ARTICLE

16 e

The high contracting Parties have decided, moreover, to annex to the present Con
vention a protocol enumerating:
1. Such other matters as appear to them at the present time to admit of embodiment
in a stipulation respecting arbitration without reserve.
2. The Powers which now contract this engagement with each other with respect to
such matters, in whole or in part, on condition of reciprocity.
The protocol shall likewise fix the conditions under which other matters may be
added, which may be recognized in the future as admitting of embodiment in stipulations
respecting arbitration without reserve, as well as the conditions under which non-signatory
Powers shall be permitted to adhere to the present agreement.

Article 16 e receives 32 votes to 7, with 5 abstentions.
Voting for: United States of America, Argentine Republic. Bolivia, Brazil,
Chile, China, Colombia, Cuba, Denmark, Dominican Republic, Ecuador, Spain,
France. Great Britain, Guatemala, Haiti, l\lexico, Nicaragua, Norway, Panama,
Paraguay, the N etherIands, Peru, Persia, Portugal, Salvador, Serbia, Siam,
Sweden, Switzerland, Uruguay, and Venezuela.
Voting against: Germany, Austria-Hungary, Belgium, Bulgaria, Greece, Rou
mania, and Turkey.
Abstaining: Italy, Japan, Luxemburg, Montenegro, and Russia.
ARTICLE

16 f

It is understood that arbitral awards, in so far as they relate to questions coming
within the jurisdiction of national courts, shall have merely an interpretative force,
[532] with no retroactive effect on prior decisions.

His Excellency Mr. ASSER reminds the Commission that the delegation of the
Netherlands has already made known its opposition to this article, which settles
only a part of the very important question concerning the relation between inter
national arbitral awards on the one hand, and the acts of national judicial and
legislative authorities on the other. Moreover, this settlement is defective.
This problem causes a lengthy discussion in the Commission, and his Excel
lency Mr. MlLOVANOVITCH, who is the author of the proposition, while upholding
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his opinion and remammg convinced that the provision which he has proposed
gives the question an absolutely legal solution, consents to withdraw the provision
of Article 16 I, in view of the doubts and u~1certainties expressed by certain
delegations.
Should the article which his Excellency Mr. MILOVANOVITCH had just with
drawn be replaced by the proposition which his Excellency l\Ir. ASSER made in
committee? This question was discussed somewhat at length, and the llrst dele
gate of Roumania presented the proposition of Mr. ASSER, which its author had
abandoned; but the Commission decided finally by a vote of 23 to 8, with 12
abstentions, that Article 16 I should be omitted.
ARTICLE

16 g

It is understood that stipulations contemplating arbitration,
already concluded or to be concluded, shall remain in force.

~hich

appear in treaties

This' article is adopted without a vote; but, upon the proposal of his Excel
lency Count TORNIELLI, it is decided that this stipulation shall be inserted after
Article 16 e.
ARTICLE

16 h

If all the States signatory to one of the conventions mentioned in Article 16 c and
16 d are parties to a suit concerning the interpretation of the convention, the arbitral award
shall have the same force as the convention itself and must be equally well observed.
If, on the contrary, the dispute arises between only a few of the signatory States, the
parties in dispute must 110tify the signatory Powers a reasonable time in advance, and the
latter Powers have the right to intervene in the case.
The arbitral award shall be communicated to the signatory States which have not
taken part in the case. If the latter unanimously declare that they accept the interpretation
of the point at issue adopted by the arbitral award, that interpretation shall be binding upon
all and shall have the same force as the convention itself. In the contrary case, the award
shall be binding only upon the Powers in dispute, or upon such Powers as have formally
accepted the decision of the arbitrators.
ARTICLE

16i

The procedure to be followed in adhering to the principle established by the arbitral
.
award, as provided in paragraph 3 of the preceding article, shall be as follows:
If a convention establishing a union with a special office is involved. the parties taking
part in the case shall transmit the text of the award to the special office through the State
in whose territory the office is located. The office shall draw up the text of the article
of the convention to accord with the arbitral award, and forward it through the same channel
to the signatory Powers that have not taken part in the case. If the latter unanimously
accept the text of the article, the office shall make known their acceptance by means of a
protocol, a true copy of which shall be transmitted to all the signatory States.
States whose reply has not reached the office within one year from the date 011 which
the office forwarded the text of the article, shall be considered as having accepted it.
I f a convention establishing a union with a special office is not involved. the said
functions of the special office shall be performed by the International Bureau of The Hague
through the Netherland Government.
It is understood that the present stipulation in no way affects arbitration clauses which
are already contained in existing treaties.

These two articles are adopted without a ballot, but the third paragraph of
Article 16 i is omitted upon the proposal of the United States of America.
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ARTICLE

5.33

16k

In each particular case the signatory Powers shall conclude a special act (compromis)
conformably to the respective constitutions or laws of the signatory Powers, defining clearly
the subject of the dispute, the extent of the arbitrators' powers, the procedure, and the
periods to be observed in the matter of the constitution of the arbitral tribunal.

This provision gives rise to a discussion between his Excellency Mr. MEREY
and Mr. SCOTT. Their Excellencies Count TORNIELLI and 1\1r. HAl\Il\IARSKJOLD
explain the votes which they are about to cast, and Article 16 k is finally adopted
by 27 votes to 7, with 9 abstentions.
The delegations of Bolivia and Nicaragua were not represented.
Voting for: United States of America, Argentine Republic, Brazil, Chile,
China, Colombia, Cuba, Denmark, Dominican Republic, Ecuador, Spain, France,
Great Britain, Guatemala, Haiti, Mexico, Nicaragua, Panama, Paraguay, Peru,
Persia, Portugal, Salvador, Serbia, Switzerland, Uruguay, and Venezuela.
Voting against: Germany, Austria-Hungary, Belgium, Bulgaria, Roumania,
Russia, and Turkey.
Abstaining: Greece, Italy, Japan, Luxemburg, Montenegro, Norway, the
Netherlands, Siam, and Sweden.
The following is the wording of Article 161, which aroused lively opposition
on the part of certain delegations.
ARTICLE

161

The stipulations of Article 16 d cannot be invoked in any case where the interpretation
or application of extraterritorial rights is involved.

The delegation of Persia, which has already declared itself in sympathy with
the principle of obligatory arbitration, requests the omission of this provision.
His Excellency SAMAD KHAN cannot admit that the interpretation or application
of extraterritorial rights shall be exempt from the provisions of Article 16 d. It
could not have been the wish of the authors of the proposition submitted to our
deliberations to deprive some of the signatories of the justice proclaimed in the
Convention, and to awaken the distrust of nations, whose representatives have
enthusiastically followed the progress of a great cause. He has faith in the
sincerity of the sentiments of equity and of international concord which have
inspired the authors of the project under discussion, and hopes that this provision
wiII be stricken out.
The delegation of Siam also requests the omission of this article.
vVe consider that it is not admissible (says Mr. CORRAGIONI D'ORELLI)
to stipulate in a world-wide convention, particularly in a convention of this
kind, that one category of cases, differences, or disputes shall be exempt from
arbitration-more especially, it is true, from obligatory arbitration, but, per
haps, in the opinion of some, from arbitration in general-solely for the
reason that a question of extraterritorial rights is involved.
[534] The delegation of China protests against the insertion of a clause which
would compel it to change its attitude towards a cause, with which it has
never ceased to show itself in sympathy.
As Article 161 (said his Excellency Lou TSENG-TSIANG) is aimed at a
certain number of Powers, and as the representatives of these Powers have
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raised their voices in protest, I rise, therefore, in the name of the Government
which I have the honor to represent here, to ask the Commission to do an act
of international equity and justice before this altar of the God of law and
justice, so eloquently extolled by our very honorable colleague l\1r. MARTENS,
by eliminating this article, which contains, from our point of view, a striking
inequality.
The delegations of the United States of America, Russia, Germany, and
Turkey likewise request the omission of this provision; but his Excellency Sir
EDWARD FRY declares that he cannot consent to it.
Every subject has been excluded from the project, which, if governed by the
principle of obligatory arbitration, might by its importance put into play interests
which it is at present desirable to leave out of consideration.
The rights resulting from extraterritoriality occupy a special place in the
field of international law. They include, besides the right of jurisdiction exer
cised in certain countries, the rights enjoyed by diplomatic. and consular agents,
and war-ships in foreign ports. All the nations of the world have contracted
mutual engagements in this respect, and cordial relations between them depend,
to a great extent, upon the maintenance of such engagements without discussion.
His Excellency Mr. LEON BOURGEOIS will vote for the article, without, in his
opinion, conflicting with the principle of the equality of States and the equal right
of all nations to resort to arbitration.
The article does not exclude any State, but contemplates certain categories
of cases. In the first lists presented to the committee diplomatic and consular
privileges and the right of foreigners to acquire and hold property 'were spoken
of. These matters brought up the general problem of extraterritoriality, which
exists among all the nations of the world. But, as these matters are not on the
definitive list, he recognizes that the article is practically useless. Extraterritorial
rights appear to him to be exempt, in fact, from obligatory arbitration the
moment anyone of the cases admitted to be without reservation does not explicitly
refer thereto.
The omission of Article 161 is decided upon by a vote of 36 to 2 (France
and Great Britain), with 5 abstentions (Greece, Japan, Portugal, Sweden, and
Switzerland) .
Sir EDWARD FRY declares that, as Article 161 has not been accepted, the
British delegation must reserve for its Government the right to withdraw from
the obligation to resort to arbitration in all cases involving the interpretation or
the application of extraterritorial rights.
The discussion of Article 1611t and 1611 is then taken up.
ARTICLE

16111

The present Convention shall be ratified with the least possible delay.
The ratifications shall be deposited at The Hague.
The ratification of each signatory Power shall specify the cases enumerated in Article
16 d, in which the ratifying Power shall not take advantage of the provisions of Article 16 a.
A proces-verbal shall be drawn up for each ratification, a certified copy of which
[535] shall be transmitted through the diplomatic channel to all the Powers which were
represented at the International Peace Conference at The Hague.
A signatory Power may at any time deposit new ratifications, including additional cases
contained in Article 16 d.
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16 n

Each of the signatory Powers shall have the right to denounce the Convention. This
denuncIation may be made in such a way as to involve the entire withdrawal of the denounc
ing Power from the Convention, or as to have effect only with respect to a Power designated
by the denouncing Power.
The denunciation may likewise be made with respect to one or more of the cases
enumerated in Article 16 d or in the protocol contemplated by Article 16 e.
Such portions of the Convention as have not been denounced shall continue to
remain in force.
The denunciation, whether total or partial, shall not take effect until six months after
written notice has been given to the Netherland Government and immediately communi
cated by the latter to all the other contracting Powers.

The wording of these articles brought up the question whether the pro
visions upon which the Commission had just voted should form an integl al part
of the Convention for the pacific settlement of international disputes or take
the shape of a special convention.
I have already had the honor to state that committee A came to no decision
upon this point.
In Commission his Excellency Mr. NELIDOW, president of the Conference,
expressed the opinion that the articles of the Anglo-American project could not,
under any circumstances, form an integral part of the old Convention of
1899. Indeed, as they have not obtained the assent of all the delegations, they
could not be inserted in a convention which has been unanimously voted.
That would imperil the very existence of the whole Convention.
His Excellency Count TORNIELLI shared this point of view. It is preferable
not to insert in the Convention of 1899 Article 16 a and those that follow of the
Anglo-American project, the discussion of which has just closed. This project
has already been put in the form of a separate act, and the provisions which it
contains concern a special subject; the application of the principle of obligatory
arbitration to certain categories of international disputes. If these provisions,
which have given rise to a debate so recent as to render it unnecessary to mention
here its character and scope, were introduced into the general Convention, we
would run the risk of making it impossible for certain Powers to sign the
r:.evised new Convention.
The delegations of Roumania and the United States of America expressed
the same opinion.
His Excellency Mr. MEREY, in his turn, pointed out three reasons against the
insertion of the articles voted in the text of the Convention of 1899.
1. The articles, which we have just been discussing, do not contain
matters of detail and simple improvements, such as we have introduced, but
rather a new element of much greater and graver importance, which does
not enter into the scope of the Convention of 1899.
2. Obligatory arbitration does not figure in the program of our Con
ference, which mentions only improvements to be made in the Convention
of 1899. The introduction of obligatory arbitration is more than a simple
improvement. Obligatory arbitration should, therefore, remain separate.
[536] 3. Finally, to resume a thought which has already been formulated by his
Excellency Mr. BELDIMAN, what would be the position of Powers which
have signed and ratified the Convention of 1899, but do not accept the new
provisions? Such Powers would be forced to suffer the consequences,
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denounce the Convention, recall their members of the Permanent Court, etc.
His Excellency does not believe that the advocates of the proposition of
the committee of examination would like to bring about this regrettable
result.
His Excellency Baron MARSCHALL endorses the words of Mr. MEREY.
His Excellency Mr. LEON BOURGEOIS states that no one has thought of
forcing the signers of the Convention of 1899 to withdraw from the Convention
of 1907.
He believes, with his Excellency Mr. MARTEN~, that it would have been
possible not to settle this question until the end of our deliberations, when it had
been ascertained that a final agreement could not be reached upon it; but,
since no one insists upon the Anglo~American project being embodied in the
Convention of 1899, the question raises no difficulty and Articles 161n and 16 n
retain their usefulness.
They are accepted without discussion, and the Commission passes to a
vote upon the Anglo~American project as a whole, which is adopted by 32 votes
to 9, with 3 abstentions.
Voting for: United States of America, Argentine Republic, Bolivia, Brazil,
Chile, China, Colombia, Cuba, Denmark, Dominican Republic, Ecuador, Spain,
France, Great Britain, Guatemala, Haiti, Mexico, Nicaragua, Norway, Panama,
Paraguay, the Netherlands, Peru, Persia, Portugal, Russia, Salvador, Serbia,
Siam, Sweden, Uruguay, and Venezuela.
Voting against: Germany, Austria-Hungary, Belgium, Bulgaria, Greece,
Montenegro, Roumania, Switzerland, and Turkey.
Abstaining: Italy, Japan, and Luxemburg.
The articles of the English protocol, contemplated by Article 16 e of the
Anglo-American project, which is a simple explanation of the machinery in
dicated in that article, are adopted without vote or discussion. The following
is their tenor:
ARTICLE

1

Each Power signatory to the present protocol accepts arbitration without reserve in
controversies concerning the interpretation and application of conventional stipulations
relating to such of the matters enumerated in the table hereto annexed as are indicated by
the letter A in the column bearing its name. It declares that it contracts this engagement
with each of the other signatory Powers whose reciprocity in this respect is indicated in the
same manner in the table.
ARTICLE

2

Each Power shall, however, have the right to notify its acceptance of matters
[537] enumerated in the table, with respect to which it may not already have accepted
arbitration without reserve in the terms of the preceding article. For this purpose it
shall address itself to the Netherland Government, which shall notify this acceptance to the
International Bureau at The Hague. After having made proper notation in the table con
templated by the preceding article, the International Bureau shall immediately forward true
copies of the notification and of the table thus completed to the Governments of all the
signatory Powers.
ARTICLE

3

Moreover, two Or more signatory Powers, acting in concert, may address themselves
to the Netherland Government and request it to insert in the table additional matters with
respect to which they are ready to accept arbitration without reserve in the terms of Article 1.
These additional matters shall be inserted in the table and the notification, as well as
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the corrected text of the table, shall be transmitted to the signatory Powers in the manner
prescribed by the preceding article.
ARTICLE 4
Non-signatory Powers are permitted to adhere to the present protocol by notifying
the Netherland Government of the matters in the table with respect to which they are
ready to accept arbitration without reserve in the terms of Article 1.

It is the duty of the reporter to state here that a ceflnite and complete
project concerning obligatory arbitration was thus voted :n Commission by a
large majority, which majority was faithfully and constantly maintained in
regard to everyone of the articles and in the vote upon the project as a whole.
This fact is indisputable, and it is our duty to state it.
We give below the text of the Anglo-American Convention as it was adopted
by the First Commission:
PROJECT VOTED BY THE COMMISSION
ARTICLE

16a

Differences of a legal nature, and especially those relating to the interpreta
tion of treaties existing between two or more of the contracting States, which
may in future arise between them, and which it may not have been possible
to settle by diplomacy, shall be submitted to arbitration, provided, nevertheless,
that they do not affect the vital interests, the independence or the honor of any of
the said States, and do not concern the interests of other States not involved in
the dispute.
ARTICLE 16 b
Each signatory Power shall be the judge of whether the difference which
arises affects its vital interests, its independence, or its honor, and, consequently,
is of such a nature as to be comprised among those which are excepted from
obligatory arbitration, as provided in the preceding article.
ARTICLE 16 c
The high contracting parties recognize that certain of the differences re
ferred to in Article 16 are by nature subject to arbitration without the reservations
mentioned in Article 16 a.
ARTICLE 16 d
In this class of questions they agree to submit to arbitration without reserve
the following differences:
I. Disputes concerning the interpretation and ,application of conventional
stipulations relating to the following subjects:
1. Reciprocal free aid to the indigent sick.
2. International protection of workmen.
3. Means of preventing collisions at sea.
4. Weights and measures.
5. Measurement of ships.
6. Wages and estates of deceased seamen.
7. Protection of literary and artistic works.
II. Pecuniary claims for damages, when the principle of indemnity is recog
nized by the parties.
ARTICLE 16 e
The high contracting Parties have decided, moreover, to annex to the present
Convention a protocol enumerating:

[538]
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1. Such other matters as appear to them at the present time to admit of em
bodiment in a stipulation respecting arbitration without reserve.
2. The Powers, which at present contract this engagement with each other
with respect to such matters, in whole or in part, on condition of reciprocity.
The protocol shall likewise fix the conditions under which other matters
may be added, which may be recognized in future as admitting of embodiment
in stipulations res~ecting arbitration without rese~ve, as well as the conditions
under which non-sIgnatory Powers shall be permItted to adhere to the present
agreement.
ARTICLE 16 f
I f all the States signatory to one of the conventions mentioned in Article 16 c
and 16 d are parties to a suit concerning the interpretation of the Convention,
the arbitral award shall have the same force as the Convention itself and must be
equally well observed.
If, on the contrary, the dispute arises between only a few of the signatory
States, the parties in dispute must notify the singatory Powers a reasonable time
in advance, and the latter Powers have the right to intervene in the case.
The arbitral award shall be communicated to the signatory States which have
not taken part in the case. I f the latter unanimously declare that they accept the
interpretation of the point at issue adopted by the arbitral award, that in
[539] terpretation shall be binding upon all and shall have the same force as the
Convention itself. In the contrary case, the award shall be binding only
upon the Powers in dispute, or upon such Powers as have formally accepted the
decision of the arbitrators.
ARTICLE 16 g
The procedure to be followed in adhering to the principle established by the
arbitral award, as provided in paragraph 3 of the preceding article, shall be as
follows:
If a convention establishing a union with a special office is involved. the
parties taking part in the case shall transmit the text of the award to the special
office through the State in whose territory the office is located. The office shall
draw up the the text of the article of the convention to accord with the arbitral
award, and forward it through the same channel to the signatory Powers that
have not taken part in the case. If the latter unanimously accept the text of the
article, the office shall make known their acceptance by means of a protocol. a true
copy of which shall be transmitted to all the signatory States.
If a convention establishing a union with a special office is not involved. the
said functions of the special office shall be performed by the International Bureau
at The Hague through the Netherland Government.
It is understood that the present stipulation in no way affects arbitration
clauses which are already in existing treaties.
ARTICLE 16 h
In each particular case the signatory Powers shall conclude a special act
(compro1nis) conformably to the respective constitutions or laws of the signatory
Powers, defining clearly the subject of the dispute. the extent of the arbitrator's
powers, the procedure. and the periods to be observed in the matter of the con
stitution of the arbitral tribunal.
ARTICLE 16 i
!t is understood that stipulations contemplating arbitration, which appear in
treatIes already concluded or to be concluded. shall remain in force.
ARTICLE 16 k
The present Convention shall be ratified with the least possible delay.
The ratifications shall be deposited at The Hague.
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The l:~tification of each signatory Power shall specify the cases enumerated
in Article 16 d, in which the ratifying Power shall not take advantage of the
provisions of Article 16 a.
A procl:s-verbal shall be drawn up for each ratification, a certified copy of
which shall be transmitted through the diplomatic channel to all the Powers
which were represented at the International Peace Conference at The Hague.
A signatory Power may at any time deposit new ratifications, including
additional cases contained ip Article 16 d.
ARTICLE

161

Each of the signatory Powers shall have the right to denounce the Convention.
This denunciation may be made in such a way as to involve the entire withdrawal
of the denouncing Power from the Convention, or as to have effect only with
respect to a Power designated by the denouncing Power.
[540] This denunciation may likewise be made with respect to one or more of
the cases enumerated in Article 16 d or in the protocol contemplated by
Article 16 e.
Such portions of the Convention as have not been denounced shall continue
to remain in force.
The denunciation, whether total or partial, shall not take effect until six
months after written notice has been given to the Netherland Government, and
immediately communicated by the latter to all the other contracting Powers.
[541 ]

PROTOCOL

PROVIDED FOR BY ARTICLE 16E OF THE BRITISH PROPOSITION RELATING
TO OBLIGATORY ARBITRATION
ARTICLE

1

Each Power signatory to the present protocol. accepts arbitration without
reserve in controversies concerning the interpretation and application of conven
tional stipulations relating to such of the matters enumerated in the table heret.)
annexed as are indicated by the letter A in the column bearing its name. It
declares that it contracts this engagement with each of the other signatory Powers
whose reciprocity in this respect is indicated in the same manner in the table.
ARTICLE

2

Each Power shall, however, have the right to notify its acceptance of matters
enumerated in the table with respect to which it may not already have accepted
arbitration without reserve in the terms of the preceding article. For this purpose
it shall address itself to the Netherland Government, which shall notifv this
acceptance to the International Bureau at The Hague. After having made
proper notation in the table contemplated by the preceding article, the Inter
national Bureau shall immediately forward true copies of the notification and of
the table thus completed to the Governments of all the signatory Powers.
ARTICLE

3

Moreover, two or more signatory Powers, acting in concert, may address
themselves to the Netherland Government and request it to insert in the table
additional matters with respect to which they are ready to accept arbitration
without reserve in the terms of Article 1.
These additional matters shall be inserted in the table and the notification, as
well as the corrected text of the table, shall be transmitted to the signatory Powers
in the manner prescribed by the preceding article.
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4
Non-signatory Powers are permitted to adhere to the present protocol by
notifying the Netherland Government _of the matters in the table, with respect
to which they are ready to accept arbitration without reserve in the terms of
Article 1.
ARTICLE

[542-4]

I.

MODEL

O~

TABLE TO BE ANNEXED TO THE PROTOCOL
OF THE BRITISH PROPOSITION

Pecuniary claims for dam·
ages, when the principle
of indemnity is recog
nized by the parties ..••.

2. R~cip'rocal free aid to the
mdigent sick •.•.••..••.
3. International protection of
workmen ............. .
4. Means of preventing col
lisions at sea .......... .
5. \Veights and measures .•••
6. Measurement of vessels •••
7. \Vages and estates of de·
ceased seamen ..•.•••••
8. Protection of literary and
artistic works ••.•..••••
9- Governance of commercial
and industrial companies
10. Pecuniary claims arising
from acts of war, civil

war, arrest of foreigners,

II.

12.

13.
14.

1516.
17·
18.

19·
20_

21.

22.

or seizure of their prop
erty .................. .
Sanitary regulations •••••
Equality of foreigners and
nationals as to taxes and
imposts ............... .
Customs tariffs .•••••..•.
Regulations concerning epi
zooty, phyUoxera, and
other similar pestilences.
Monetary systems ..••••.
Rights of foreigners to ac
quire and hold property ..
Civil and commercial pro
cedure •...••••......•..
Pecuniary claims involving
the interpretation or ap
plication of conventions
of all kinds between the
parties in dispute •••••...
Repatriation conventions ..
Postal, telegraph, and tele
phone conventions •.... _
Taxes against vessels, dock
charges, lighthouse and
pilot dues, salvage charges
arid taxes imposed in case
of damage or shipwreck •.
Private international law •.
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[545] Desirous of bringing about a unanimous agreement upon the question of
obl:gatory arbitration, his Excellency Mr. MARTENS, in the name of the
delegation of Russia, submitted to the Commission for consideration the following
project, which he considered a middle ground, requiring no one to sacrifice his
own opinion:
A. CONVENTION FOR THE PACIFIC SETTLEMENT OF INTER
NATIONAL DISPUTES

ARTICLE 16

Old Text. In questions of a legal nature, and especially in the inter
pretation or application of international conventions, etc.
ARTICLE 17
New Text. On account of the great difficulty in determining the extent
to which and the conditions under which recourse to obligatory arbitration
may be recognized by the unanimous vote of the Powers in a general treaty,
the contracting Powers confine themselves to enumerating in an additional act,
annexed to the present Convention, such cases as deserve to be taken into
consideration in the free opinion of the respective Governments. This addi
tional act shall be binding only upon such Powers as sign it or adhere to it.
[Here follow the articles of the old Convention of 1899, with the modifi
cations adopted by the First Commission.]
B. ADDITIONAL ACT TO THE CONVENTION

Preamble. Considering that Article 16 (38) of the Convention of 1899
for the pacific settlement of international disputes sets forth the agreement
of the signatory Powers to the effect that in legal questions, and especially in
the interpretation and application of international conventions, arbitration is
recognized as the most effective and at the same time most equitable means of
settling disputes which diplomacy has failed to settle;
Considering that arbitration should be made obligatory in differences of
a legal nature which, in the free opinion of the contracting Powers, do not
involve their vital interests, their independence, or their honor;
Considering the usefulness of indicating in advance the kinds of disputes
in which the above-mentioned reservations are not admissible;
The Powers signing this additional act have agreed upon the following
provisions;
ARTICLE 1
ARTICLE 16 d. In this class of questions, they agree to submit to arbi
tration without reserve the following differences:
1. Disputes concerning the interpretation and application of conventional
stipulations relating to the following matters: (a) (b) (c) (d), etc., etc., etc.

[546]

ARTICLE 2
New. The signatory Powers engage to ratify this additional act before
the first of January, 1909, and, in the act of ratification, to indicate precisely
the kind of differences with respect to which they accept obligatory arbi
tration.
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ARTICLE 3 AND FOLLOWING
(Text voted for Articles 16 e, etc.)
The first article of the Russian proposition, numbered 17, was put to vote
and was accepted by 31 votes to 5, with 8 abstentions.
Voti1lg for: Argentine Republic, Bolivia, Brazil, Bulgaria, Chile, China,
Colombia, Cuba, Denmark, Dominican Republic, Ecuador, Spain, France, Great
Britain, Greece, Guatemala, Haiti, IVlexico, l\Iontenegro, Nicaragua, Norway,
Panama, Paraguay, Peru, Persia, Portgual, Russia, Salvador, Serbia, Uruguay,
and Venezuela.
Voting against: Germany, United States of America, Austria-Hungary, Bel
gium, and Roumania.
Abstai1iillg: Italy, Japan, Luxemburg, the Netherlands, Siam, Sweden, Switz
erland, and Turkey.
In view of this vote, his Excellency Mr. MARTENS, in the name of the dele
gation of Russia, withdraws his proposition, which he had only submitted in the
hope that it might obtain a unanimous vote.
The Commission had still to declare itself upon the resolution proposed by the
delegation of Austria-Hungary in the course of the deliberations of committee A,
which had been adopted in the session of September 3, by 8 votes to 5, with 4
abstentions.
His Excellency Mr. MEREY states that the Anglo-American project obtained
only a large majority in Commission, but did not succeed in drawing the unani
mous or almost unanimous vote necessary for its presentation to the Conference.
The revised text of the Convention for the pacific settlement of interna
tional disputes had been definitively and unanimously adopted by the Commission.
The Commission's action constitutes an accomplished fact, which it is impossible
to reconsider for the purpose of introducing new articles into the Conven
tion.
[547] Therefore, only two alternatives remain: to disband without being able to
come to an agreement upon the question of obligatory arbitration, or to
vote for the resolution proposed by the delegation of Austria-Hungary.
The first of these alternatives would certainly not mean that the Conference
has been a failure, for it has not indeed wasted its time; it has devoted itself to
serious studv and the discussions into which it has entered will furnish valuable
material for- the future. But nevertheless it does not seem as if there should be
any hesitation between a negative result and a general agreement.
The Austro-Hungarian proposition has no longer the subsidiary character
which has been ascribed to it, now that the draft convention has not succeeded
in obtaining a quasi-unanimous vote. It is less palliative than some have been
pleased to call it, for it creates an obligation in express terms. The Powers that
sign it would engage to notify the Netherland Government, within a period to be
determined, of the matters which they are ready to submit to obligatory
arbitration.
The resolution of the delegation of Austria-Hungary can be accepted by all.
" If anyone still has scruples as to this proposition," said Mr. MEREv, .. let him
throw them aside with a noble gesture; let him perform an act of abnegation, if
that be necessary, even a slight sacrificio dell' intelletto; and let the question to
be settled by the Conference be settled by a unanimous vote."
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At the very beginning of the deliberations upon obligatory arbitration the
delegation of Switzerland had presented intermediate propositions, tending to
reconcile the different opinions confronting each other and to secure, if possible,
a unanimous vote. It continued its efforts in this sense up to the last moment.
The Swiss propositions went further to meet the desires of the majority than
the Austro-Hungary draft resolution. Also the delegation of Switzerland had
abstained from casting a vote upon this project in the committee of examination.
At present it will be only too glad to support it, if it is accepted by all the States.
If it cannot be so accepted, the Swiss delegation will abstain.
His Excellency the PRESIDENT of the Conference reminds the Commission
that the first principle of every conference is that of unanimity. This is not a
vain form, but the basis of every political agreement. In parliaments, majorities
can force their wishes upon minorities because the members of such assemblies
represent only a single and the same nation; but in an international conference
each delegation represents a different State, all equally sovereign. No one has
the right to accept the decision of a majority, which might be contrary to the
desires of his Government. Hence there can be no resolutions of the Conference
unless they are unanimously adopted.
This opinion is shared by the delegation of Belgium, which points out the
fact that unanimous agreement is the rule of diplomatic conferences. The dele
gates of autonomous sovereignties deliberate in full liberty and in a position of
perfect equality. Their aim is to define more clearly the common ground where
their various views and their common desire to ameliorate the condition of nations
may meet.
\Ve have not met to be counted, said his Excellency Mr. VAN DEN HEUVEL,
but to agree. From another point of view, the formation of irreducible groups
would be a thing t) be feared. Confidence in a majority more or less strong
would be destructive of the spirit of concession.
[548] 'vVe have accomplished a part of our task by the revision of the Convention
relating to the pacific settlement of international disputes. Everybody has
shown himself in favor of proclaiming the indisputable advisability of admitting
more and more frequently the arbitration compromis clause. Disagreements have
broken out when it was a question of adopting a practical formula. Some desire
to extend obligatory arbitration, not by a world-wide treaty, but by special treaties;
others have declared that obligatory arbitration would be generally accepted only
if accompanied by essential reservations. The committees have drawn up a
rather modest list, which has been voted by a majority, and this list has become a
new obstacle in the way of agreement.
The Austro-Hungarian resolution, upon which we have now to declare
ourselves, does not completely meet our personal point of view. \Ve nevertheless
recommend its adoption in a spirit of conciliation. It does not clash with the
sentiments .of any group; it attests our wish to extend obligatory ar.bitration in
practice, and binds our Governments to give further study to the questIOn whether
a list of subjects where arbitration might be admitted without reserve can be
drawn up.
His Excellency Mr. DE BEAUFORT makes the following'declaration:
In the session of the committee of examination, the delegation of the
Netherlands gave as the reason for its adhesion to t.he propo.sition ?f his
Excellency Mr. MEREY the fact that the votes cast 111 commIttee dId not
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admit of the hope that there would be an almost unanimous vote of the
Powers for the list to which it had declared itself to be favorable. After the
vote on the list by the First Commissiop, the delegation of. the Netherlands, to
its great regret, was forced to rec<;>gmze the fact that thll1gs had turned out
as it had anticipated, and that the list would not have the support of a strong
and weighty minority.
..
.
1 he same reasons which led us to vote for the propOSitIOn of Austna
Hungary in the committee of examinatio~ hold good. at the present 1110me~t,
and under these circumstances we are disposed agam to cast our ballot 111
favor of that proposition.
On the one hand, we have the certainty that the special Convention 011
obligatory arbitration, containing the list for which we have voted, will ~ot
obtain the votes of many States; on the other hand, the Austro-Hunganan
proposition shows us the possibility that, upon the expiration of a fixed
period of time, the majority, perhaps all, of the States represented at the
Conference will support stipulations of obligatory arbitration in respect to
certain matters.
The delegation of the Netherlands is convinced that, in order to bring
obligatory arbitration into conventional international law, general or almost
general assent is of the greatest importance from the very beginning.
Regretting, therefore, that it has been impossible to obtain such assent, but
not losing the hope that in the near future an agreement will be brought about,
the delegation of the Netherlands believes that it is acting in favor of the
principle of obligatory arbitration by casting its vote for the proposition of
Mr. MEREY.
His ExceIIency Baron MARSCHALL supports the point of view of the president
of the Conference. His Government, conforming to the custom which has always
been the rule in international conferences, cannot accept the principle that the
majority decides and the minority must bow to it. Such a conception would
endanger the future of international conferences.
Their Excellencies Sir EDWARD FRY, Mr. Ruy BARBOSA, and Mr. DRAGO
declare that they do not accept the Austro-Hungarian resolution. They
[549] consider that, as the Anglo-American project has been voted by a large
majority, they cannot renounce the results of that vote and begin all over
again consideration of the whole question of obligatory arbitration.
The text of the project presented by the committee proves that there is a
certain number of nations which have studied the question sufficiently to conclude,
at the present time, a general treaty of obligatory arbitration.
His Excellency Mr. CHOATE states that after three months of discussion the
Commission has made known its wishes by an overwhelming majority. It has
declared itself in favor of obligatory arbitration. It has voted a series of articles,
both separately and as a whole, and the same majority has remained faithful. It
is not possible for the minority to prevent the majority from acting and force it to
abandon what has been done up to the present moment, declares his Excellency
Mr. CHOATE. The Conference is competent to pass upon this question and we
should submit it to the Conference.
We have accepted the declaration of the principle of obligatory arbitration;
we have admitted that cases where the vital interests of nations are involved should
be excepted, giving the Powers themselves the right to determine the legitimacy
of these reservations. We have voted a list of cases, in which arbitration would
be obligatory in the strictest sense of the word: all that remains is for us to
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settle a few details. vVe cannot make all these results depend upon further
consideration by the Governments.
The majority should not impose its will upon the minority; but it should be
able, under the flag of the Conference, to put into execution what it has decided
upon.
. The principle of unanimity has not always been observed; exceptions may be
cIted. At any rate, it is a question which it is within the power of the Conference
to decide.
After a declaration by the delegation of Serbia, which wiII vote in favor of the
project, holding nevertheless to the convictions which it has frequently expressed,
the Austro-Hungarian resolution is put to vote, and is rejected by 24 votes to 14,
with 6 absentions.
Voting for: Germany, Austria-Hungary, Belgium, Bulgaria, Denmark,
Greece, Italy, Luxemburg, Montenegro, the Netherlands, Roumania, Russia,
Serbia, and Turkey. .
Voting against: United States of America, Argentine Republic, Bolivia, Chile,
Colombia, Cuba, Dominican Republic, Ecuador, Spain, France, Great Britain,
Guatemala, Haiti, Mexico, Nicaragua, Panama, Paraguay, Peru, Persia, Portugal,
Salvador, Siam, Uruguay, and Venezuela.
Abstaining: Brazil, China, Japan, Norway, Sweden, and Switzerland.
His Excellency Count TORNIELLI then takes the floor and makes the follow
ing speech:
In the early days of September I had the honor to request in committee
A that a proposition, presented by the Italian delegation on the subject
1550] of obligatory arbibation, be postponed until the Commission had declared
itself upon all the other propositions which had been laid before it.
The result of recent voting persuades me that it would be unwise to
continue further the search for formulas which have no chance of obtaining
a unanimous vote. Under these circumstances, I abandon the proposition
which I had the honor to announce.
I am convinced that after the intense labor of legal analysis and profound
criticism of the texts, which has permitted us to improve and complete con
siderably and substantially the work of peaceful settlement of international
disputes, our minds are no longer willing to renounce the objections which
every new formula will not fail to meet.
This is no time for great speeches.
There are, however, certain facts which should be stated. I shall sum
them up under three heads:
The first-the most essential-is that the Conference of 1907 has unani
mously recognized the principle of obligatory arbitration.
The second consists in the affirmation, which met with no contradiction,
that in the vast field of international relations, forming the subject of the
conventional law of States, there are many matters which can without doubt
be submitted to obligatory arbitration.
The third statement, for which I request your unanimous consent, is
this. All the States of the world have been working here together for four
months upon questions that are difficult, at times even delicate, and learning
not only to know each other better, but also to esteem and love each other
more.
The general spirit which has arisen from the contact of all these forces
working together is very lofty. It is a striking spectacle and an undeniable
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result. Differences of opinion among us have never gone beyond legal con
.
troversies and questions of detail.
Let us be wise and stop at that. \Ve have traveled over a good road.
Let us be content with the work accomplished, and give it time to bear fruit.
If, on looking backward, anyone of us feels a little regret at beholding
certain tasks uncompleted, on turning our eyes toward the future we are filIed
with confidence, and no discouragement invades our souls.
These noble words called forth the applause of the entire assembly. Their
Excellencies the first delegates of Germany and Austria-Hungary respectively
declared that they accepted the three statements made by his Excellency Count
TORNIELLI, and his Excellency Mr. LEoN BOURGEOIS, in an ardent extemporaneous
speech, requests his colleagues to support a proposition which safeguards the
rights and respects the opinions of all. "\Ve shall go forth from the Conference
united, knowing that we have worked for the good of .mankind and that we
have taken a considerable step forward in the cause of obligatory arbitration."
Your reporter asks permission, gentlemen, to add here his modest word to
the tribute paid to the wise utterance of his Excellency the first delegate of Italy.
No one can dispute the results obtained by those who proposed, defended,
and voted for the Anglo-American proposition. A strong and homogeneous
majority elaborated a Convention after stubborn labor. The study undertaken
by the First Commission and its committees will be a valuable source to
[551] draw from in future. His Excellency Count TORNIELLI showed that he
was convinced of this; but he advised the majority of the Commission not
to ignore the convictions of a loyal minority, and to postpone until to-morrow the
realization of projects, the premature execution of which might compromise the
principle of unanimity, which is the basis of every international conference.
The warm welcome given, without hesitation or delay, to the suggestions of
the eminent Italian statesman has once more proved the sentiments of equity
and conciliation which have always pervaded the deliberations of the First
Commission.
His Excellency Mr. LEON BOURGEOIS has kept the promise which he once
made in the course of our long deliberations:
Our aim should be, not to count but to unite our forces.
A small committee, presided over by his Excellency Mr. NELIDOW, soon agreed
upon the following wording:
The Commission,
Actuated by the spirit of mutual agreement and concession characteriz
ing the Peace Conference,
Has resolved to present to the Conference the following declaration,
which, while reserving to each of the States represented full liberty of action
as regards voting, enables them to affirm the principles which they regard as
unanimously admitted:
The Commission is unanimous:
1. In admitting the principle of obligatory arbitration;
2. In declaring that certain disputes, in particular those relating to the
interpretation and application of the provisions of international aO"reements,
may b~ subm}tt.ed to o~ligato.ry arbitr~ti~)l1 without any restriction~
Fmally: It IS unammous m proclaImmg that. although it has not yet been
found feaSIble to conclude a Convention in this sense nevertheless the
divergences of opinion which have come to light have' not exceeded the
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bounds of judicial controversy, and that, by working together here during
the past four months, the collected States of the world not only have learned
to understand one another and to draw closer together, bflt have succeeded,
in the course of this long collaboration, in evolving a very lofty conception
of the common welfare of humanity.
The wording of this declaration so completely met the views and sentiments
of the Commission, that it was soon voted, after a few short speeches.
The delegation of Belgium declared that, faithful to the sentiments of con
ciliation by which it has been continually guided, it would vote for the declaration
presented to the Commission. It would do so in the same sense and in the same
spirit in which it voted for the resolution of the delegation of Austria-Hungary.
It is pleased to believe that the Commission will in this way unanimously
bear witness to its sympathy with and fidelity to the principle of obligatory
arbitration.
The delegation of Roumania will vote for the declaration under the same
conditions as the delegation of Belgium.
[552] The delegation of the United States of America states that, after three
months of discussion, the Commission has adopted, by a majority of two
thirds of the votes cast, a project intended to put into execution, in a concrete
and practical form, the principle of obligatory arbitration. The hope was cherished
that it wo.uld be possible to conclude an agreement between the Powers which
had supported the project, while leaving the door open for the others.
The logical conclusion from these facts would be to submit the project to
the Conference and place it in its Final Act. .
The declaration which is proposed to him for acceptance, appears to his
Excellency Mr. CHOATE to be a genuine and serious retreat from the position
won. He therefore will abstain from voting upon it, with the conviction that its
adoption would imperil the progress of the cause of arbitration.
The British delegation did not share this point of view. It regarded the
declaration as a simple statement of facts accomplished, and not as an abandon
ment of results obtained. It therefore gave it its full support.
The declaration was unanimously voted, with four .abstentions (United
States of America, Haiti, Japan, and Turkey), amidst general enthusiasm. All
the positions won were maintained, the rights of all were safeguarded, a spirit
of concord and wise conciliation permitted the Commission to appear before the
Conference, united and conscious of the usefulness of its efforts.
[553]
PROPOSITION OF THE DELEGATION OF THE UNITED STATES
CONCERNING THE EMPLOYMENT OF FORCE FOR
THE RECOVERY OF CONTRACT DEBTS
I have already had occasion to state 1 that, if the motion of the United States
of America relating to the limitation of the employment of armed force for the
recoverv of contract debts was not discussed at the same time as the other propo
sitions ~elating to obligatory arbitration, it was because of the divergent views in
this respect which came to light in the committee.
1
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Moreover, as his Excellency General PORTER expressed the opinion that the
text of this stipulation should be the subject of a special arrangement, I believe
that I am properly meeting this situation by reserving the account of the discus
sions to which the America!! proposition gave rise for the conclusion of my report.
On the second of July, the delegation of the United States of America sub
mitted a proposition concerning limitation of the employment of force for the
recovery of ordinary public debts arising from contracts.
•
This proposition said: 1
For the purpose of avoiding between nations armed conflicts of a purely
pecuniary origin, arising from contract debts which are claimed from the
Government of one country by the Government of another country as due
to its subjects or citizens, and in order to guarantee that all contract debts
of this nature which it may have been impossible to settle amicably through
the diplomatic channel shall be submitted to arbitration, it is agreed that there
cannot be recourse to coercive measures, involving the employment of mili
tary or naval forces for the recovery of such contract debts, until an offer of
arbitration has been made by the claimant and refused or not answered by
the debtor State, or until arbitration has taken place and the debtor State
has failed to comply with the award made.
It is further agreed that such arbitration shall conform, as to its
procedure, to Chapter III of the Convention for the pacific settlement of
jnternational disputes, adopted at The Hague, and that it shall det.ermine the
justice and the amount of the debt, the time and manner of its settlement
and the guaranty to be given, if there is occasion, while payment is delayed.
His Excellency General PORTER accompanied the presentation of this propo
sition by some comments:
Expeditions undertaken for the purpose of recovering debts have seldom
been successful. The principle of non-intervention by force would be of
inestimable benefit to all the interested parties.
[554] Recognition of this principle would be a real relief to neutrals; for
blockades and hostilities seriously threaten their commerce by inter
rupting all trade. It would also be a warning to a certain class of persons,
who are too much disposed to speculate on the needs of a weak and
embarrassed Government, and count on the authorities of their own country
to assure the success of their operations.
Debtor States would find it to their advantage, for thereafter money
lenders could only count on the good faith of the Government, the national
credit, the justice of local courts, and the economical administration of public
affairs, to answer for the success of their transactions.
Arbitration, moreover, would give guarantees to genuine creditors, who
would prefer it to the employment of arms.
In the Commission, this project was supported by the delegation of Russia;
who considered it consistent 'with the concepts of justice and peace, with which
the First Peace Conference was inspired and to which the present Conference
re'Uains sincerely attached. They believe that there is matter in this case, not
only for arbitration, but also for international inquiry. A direct agreement might
be brought about, making it unnecessary to resort to a tribunal of arbitrators.
But, for the purpose of respecting the positions reached, it IS important that the
agreement should have no retroactive effect.
1
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The delegation of Great Britain finds that the proposition of the United States
of America is just and equitable to creditors and debtors alike.
The delegation of Portugal wiIl vote for the proposition of the United States
of America with all ·the more pleasure, inasmuch as it clearly sanctions the
principle of obligatory arbitration with respect to one of the points enumerated in
the Portuguese proposition.
The delegation of France considers the proposition presented by his Excel
lency General PORTER very interesting. It will consider it with all the more sym
pathy since it is in a way complementary to other propositions relating to obliga
tory arbitration.
The delegation of Mexico is favorable to the amendment submitted by the
representatives of the United States of America; but it is convinced that a State
can intervene in the affairs of another State only under exceptional circumstances
to be determined by international law. That is a natural consequence of the
principle of the sovereignty and independence of nations. It therefore proposes a
. modification of the text in accordance with this view.
The delegation of Panama supports the American proposItIon. It admits
the rigilt to resort to coercive means only in case of violence or denial of justice
after an arbitral award.
The delegation of the Argentine Republic approves the American proposi
tion, which establishes arbitration for conventions and for contract debts; but it
disapproves of admitting the right to resort to coercive measures, if there be
occasion, after the arbitral award has been made. It does not admit that war can
ever be recognized as a lawful measure. The debtor State would often be ruined
with no benefit to the creditors.
It wiIl vote for the American project only with the two foIlowing reservations:
1. \Vith regard to debts arising from ordinary contracts between the
[555] citizen or subject of a nation and a foreign Government, recourse shall
not be had to arbitration except in the specific case of denial of justice
by the courts of the country which made the contract, the remedies before
which courts must first have been exhausted.
2. Public loans, secured by bond issues and constituting the national
debt, shall in no case give rise to military aggression or the material occupa
tion of the soil of American nations.
The delegation of Spain adheres to the principles of moderation, with which
the proposition of the United States of America concerning the limitation of the
employment of force for the recovery of public debts is inspired.
It is in favor of this proposition, whose purpose is to further, within the limits
of law, the legitimate and peaceful development of the Spanish American
Republics, by protecting them from possible abuses of force.
It will vote for the American proposition with the reservation that it be so
worded as to admit of no equivocation.
The delegation of the Dominican Republic likewise approves the principle
which dictated the American proposition; but it cannot admit recourse to force
except in case the refusal of the debtor State to submit to the arbitral award
"be not actuated by serious circumstances which make it materially impossible
to satisfy it."
It does not understand that the guaranty, mentioned in the project of the
United States, is other than pecuniary in nature, in nb case involving occupation
of territory, and not a~sailing the sovereignty of the State.
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The delegation of Siam, which always supports every measure tending to
confirm arbitration, adheres to the American proposition.
The delegations of Germany and Great Britain declare that they accept
without reservation the amendment presented by the American delegation.
The delegation of Chile has itself presented a proposition, the aim of which is
to submit to arbitration all claims for damages of a pecuniary nature, which it
has been impossible to settle amicably, as well as all claims \vhich result from
the alleged breaking of contracts.
A State which refused to recognize a regular arbitral award would lose the
respect of the other States and would put the adverse party in a better position
for the complete exercise of all its rights.
The delegation of Haiti endorses the project of the United States of America
concerning the recovery of political debts originating in contract,,; but reques~s
that the powers granted to arbitrators be somewhat restricted, and that flc fixing
of the guaranties be left to the parties to the case. The delegation adds further
more, that it does not consider itself as admitting by its adhesion that thc employ
ment of force in such cases may be legitimate.
The delegation of Japan endorses in principle the proposition of the United
States of America, while reserving the right to declare itself later definitely,
when it has before it a complete project concerning obligatory arbitration in
general.
The delegation of Peru, while approving the general principle which prompted
the American proposition, believes that it is necessary to define and limit its field
of action. It proposes an amendment in this sense.
[556] The delegation of Austria-Hungary raises no objection to the contingent
stipulation according to which .. the Powers would renounce the right to
employ armed force for the recovery of contract debts until an offer to arbitrate
had been made by the claiming Power and refused or not answered by the debtor
Power, or until arbitration had taken place and the debtor Power had failed to
comply with the award made." It is therefore ready to accept the amendment of
the United States of America without reservation.
The delegation of Guatemala likewise accepts the American proposition, but
with the 'reservation that the Government can only admit resort to arbitration if
the foreign citizens at odds with it for the recovery of ordinary debts arising
from contracts have exhausted the legal remedies which the laws of the country
grant them.
The delegation of the Republic of Salvador adheres to the amendment
presented by the delegation of the United States, with the following reservations:

1. That in the matter of debts arising from ordinary contracts betweeen
States and individuals, recourse shall not be had to arbitration except in the
cases of denial of justice, after all the legal remedies of the contracting coun
try have first been exhausted.
2. That public loans constituting national debts can never give rise to
military aggressions or to a material occupation of the territory of the
American nations.
The delegation of Brazil would ask nothing better than to see war abolished;
but, if, while admitting other cases o,f armed conflict as legitimate, it is desired
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to create a legal category of absolute immunity in respect to public debts, it
believes that there is no justification for this exception.
While approving the pacific tendencies of both his Excellency Mr. DRAGO
and the American delegates, his Excellency Mr. Ruy BARBOSA does not admit that
the right of a Government to intervene on behalf of its citizens should be con
tested. A State which borrows is not performing a political act, but an act
subject to civil law.
To endeavor thus to complete the Monroe Doctrine is to risk compromising
it from a practical point of view. Brazil has no desire to injure its credit nor the
credit of Latin America.
The formula presented by the delegation of the United States of America
mentions frankly a possible appeal to ,force, and it should be praised for so
doing.
The delegation of Brazil would like to see the Conference adopt a provision
contemplating the renunciation of the right of conquest. It has drawn up its
idea in the following manner, while admitting such modifications as may be
deemed proper for its success.
None of the signatory Powers shall undertake to alter, by means of war,
the present boundaries of its territory at the expense of any of the other
Powers until arbitration has been proposed by the Power claiming the
right to make the alteration and refused, or if the other Power disobeys
the arbitral award. If any of these Powers violate this engagement, the
change of territory brought about by arms will not be legally valid.
It is not the intention of the Roumanian delegation 1 to oppose the propo
[557] sition of the United States of America. It cannot adhere, however,
because this is not a principle of a general nature to be inserted in the
Convention of 1899; it is a special provision, resulting from particular circum
stances and events, which have occurred in South America. This provision can
in no way be applied in Europe.
It seems strange to insert in the Hague Convention, where it is stipulated that
questions pertaining to national honor and the vital interests of States cannot be
submitted to arbitration, a new article providing obljgatory arbitration for cases
where national honor and vital interests may be involved in the highest degree.
The delegation of Italy would be happy to give its entire approval to the
proposition of the delegation of the United States; but it finds itself obliged to
reserve its decision until enlightened upon certain points.
It inquires why the creditor alone has the right or duty to make an offer of
arbitration; it would like to know whether, before submitting the difference to
the judgment of arbitrators, all the stages of ordinary judicial procedure must be
exhausted.
\Vhy speak of coercive measures rather than mention the mutual obligation
of recourse to arbitration?
Is it an omission on the part of the American proposition that the case of the
denial of justice is not mentioned?
The delegations of Serbia and Bulgaria adhere to the American project
with the same reservations.
While showing itself in sympathy with the principle of arbitration. the
delegation of Greece inquires whether it is opportune to include an addition
1
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treating of the possible employment of coercive measures in an international
agreement, whose purpose appears to be to arrange peaceful means for the settle
ment of international disputes.
The delegation of Bolivia takes the same point of view.
The delegation of Venezuela asks that differences arising from pecuniary
claims be in all cases adjusted by peaceful means, with no possible recourse to
coercive measures involving the employment of military or naval forces. 1
The delegations of Nicaragua, Colombia, Uruguay, and Ecuador, while
adhering to the American propositions, declare that they are opposed to any
employment of force for the settlement of debts.
The delegation of Ecuador defines its attitude by making the following
reservations:
1. Arbitration can only be demanded in case there is a presumption of
denial of justice and after havitlg exhausted all the legal remedies of the
country.
2. Armed intervention cannot take place after the arbitral award has
been made unless the bad faith of the debtor is clearly proved.

The delegation of Sweden cannot give its approval to the American proposi
tion because of the manner in which it is formulated. It seems to give an indirect
sanction to the employment of force in all cases which are not expressly provided
for.
The delegation of Switzerland, taking another point of view, states that the
American proposition would result in the submission to international
[558] arbitration of decisions rendered by its national courts in disputes per
taining to private law, which are exclusively under Swiss jurisdiction.
It cannot subscribe to such engagements.
The Swiss courts are competent to decide disputes arising from pecuniary
engagements entered into by the State.
Moreover, foreigners enjoy, both by law and international treaties, the same
protection and the same guaranties of law in the Confederation as nationals.
The delegation of the Grand Duchy of Luxemburg wiII abstain from taking
part in the vote on the American proposition, because of the peculiar position of
its country on account of the Treaty of London, which placed it in a state of
permanent neutrality, under the guaranty of the great Powers that signed that
treaty.
The discussion in committee of the American proposition was very brief.
The delegation of the United States had introduced certain modifications in
the original text of its project; hence it was upon the new reading of the
proposition 1 that the arguments were opened by a short declaration of his Excel
lency General PORTER. I report the following portion of it:
The aim of the proposition is not, directly or implicitly, to endeavor to
justify in the case of debts or claims of any nature whatever any procedure
which is not based upon the principle of the settlement of international
differences by arbitration, of which, in its widest application the United
States is to-day more than ever the sincere advocate.
'
1
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The delegation of Italy appreciates the value of this declaration. Having
obtained the enlightenment which it solicited and the principal object of its reser
vations having beeen secured, it adheres to the American proposition.
The delegations of Germany, France, and Russia do likewise.
Their Excellencies Messrs. DRAGO and 1hLOVANOVITCH consider the term
" contract debts" too vague. It may give rise to misunderstandings, for it may
include debts arising from conventions concluded between a State and the
nationals of another State as well as those resultii1g from contracts between State
and State. Do the authors of the proposition intend to cover by the words
" contract debts" these two categories of debts?
His Excellency General PORTER replies that this distinction between debts
existing between States and those which arise between a State and the citizens of
another State has little importance in this connection.
I f it is a question of public debts, as well as of the issuing of interest-bearing
bonds, the creditors will be sufficiently protected by the general principles of
international law.
If, on the contrary, it is a question of contract debts, the protection of the
rights of the creditors will be assured by the American proposition.
The delegate of the United States of America cannot consent to suppress
[559] ing the mention of armed force, as requested by the delegations of
Argentine Republic and Serbia; but he desires it to be understood that this
extreme method is reserved solely in case of a refusal to execute the arbitral
award.
This explanation does not satisfy his Excellency Mr. DRAGO, who expresses
himself in the following terms:
As to the mention of armed force, which the American delegation
believes should be retained in the new reading of its project, I still think
that it would be particularly dangerous to insist upon it. The terms which
authorize the employment" of armed force" go much farther than simple
retorsion or what is called a "naval demonstration."
But there is reason to inquire how far coercive measures of this kind
would go. According to JOHN BASSETT MOORE, the eminent American jurist,
Secretary of State BLAINE, in taking up the recovery of certain debts from
Venezuela in 1881, proposed to the French Government that the United States
should take possession of the custom houses of the South American
Republic at La Guayra and Puerto Cabello, and put its agents in charge to
collect the customs, which would then be distributed pro rata among the
various creditors, charging the debtor country ten per cent. additional.
The same methods of recovery were later commended by Secretary of State
FRELINGHUYSEN.
,There is a way of understanding the application of coercive measures
which might give rise to controversies and even to conflicts. \Vould the
European or American nations without distinction be authorized to conduct
the custom houses of a debtor country in this way; or, on the contrary, would
the system of BLAINE and FRELINGHUYSEN be followed, according to which
this function would devolve solely upon the United States? I ask the
question simply to show how difficult it is to define and regulate in advance
the employment of force, and how much' more preferable it would be to
leave each case to be settled according to the circumstances and necessities
of the moment. But I must confine myself here simply to pointing out a few
facts, as my country has excluded, under every hypothesis, recovery by force

554

PLENARY CONFERENCE

when it is a question of public debts, the only kind which could gIVe rise
to dangerous differences of opinion.
The Argentine delegation therefore finds itself obliged to retain in their
entirety the two reservations which it has made, while confirming its favor
able vote on the American proposition.
While approving the humanitarian spirit which has prompted the proposition
of the United States of America, the delegation of Switzerland cannot, however,
support it, because the conflicts contemplated by this project do not arise directly
between States, but spring from private claims presented by individuals. These
claims are by their very nature subject to the jurisdiction of the State upon whom
claim is made and to its jurisdiction alone. The Swiss courts offer foreigners
the same guaranties of impartiality as nationals.
His Excellency Mr. MARTENS inquires whether it is the idea of the authors
of the proposition to limit its application to cases where the citizens of a State,
who are creditors of another State, apply to their Government for the purpose
of recovering the amount of what is due to them? Is it thoroughly understood that
it depends absolutely upon the interested Government to intervene in this dispute
between its nationals and a foreign State, and even, if need be, to take their place
before the foreign State?
His Excellency General PORTER replies in the affirmative and the delegation
of Russia takes note thereof.
[560] The delegation of Belgium rejoices to see that the American proposition
places force in the service of law; it cannot refuse its sympathies to such
a conception; but it will nevertheless be obliged to abstain from voting, because
the disputes contemplated by the American project might, under certain circum
stances, be of a kind to affect the vital interests of States, and this would render
recourse to arbitration undesirable to certain Governments. It inquires, moreover,
whether the fixing of the time, of the method of payment and of the guaranties is
in the province of arbitration.
The proposition of the United States is voted by 12 votes to 1.
Voting for: The delegations of Germany, United States of America, Argen
tine Republic, Austria-Hungary, Brazil, France, Great Britain, Italy, Mexico,
Portugal, Russia, and Serbia. Voting against: The delegation of Switzerland.
Sweden was not represented.
Here is the text of this proposition, as it was adopted by the committee:
In order to prevent armed conflicts between nations, of a purely pecuniary origin
growing out of contract debts claimed from the Government of one country by the
Government of another country as due to its nationals, the signatory Powers agree not to
resort to armed force for the collection of such contract debts.
This stipulation, however, shall not apply when the debtor State rejects or ignores a
proposal of arbitration, or, in case of acceptance, makes it impossible to establish the
compromis, or, after arbitration, fails to comply with the award.
It is further agreed that the arbitration here considered shall conform to the procedure
provided by Chapter III of the Convention for the pacific settlement of international dis
putes adopted at The Hague, and that it will determine, in so far as the parties should not
have agreed thereupon, the validity and the amount of the debt and the time and mode of
settlement.'
, [This draft was accepted by the Conference without change For the action of the
.
General Drafting Committee, see post, p. 575 [581].
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In the First Commission the delegation of Venezuela requested that the
second paragraph of the proposition of his Excellency General PORTER be
worded differently.
It should say:
This undertaking is not applicable when a debtor State, which has
accepted an offer to arbitrate, prevents any cOlllpromis from being agreed on,
or, after the arbitation, fails to submit to the award.
.. In this way," said Mr. GIL FORTOUL, "the competence of national courts,
where it is recognized by the contracting parties, is excluded from discussion;
recourse to arbitration would be put again in its former place, where alone it is
admissible-that is to say, where the contract debt becomes a matter of
I 561] dispute between two States-and there would be no occasion, it seems to
me, for the reservations of a considerable number of States, whose national
legislation is, in substance, the same as in the Venezuelan Republic, which
legislation is modeled, I believe, on that of the United States of America."
The delegation of Bolivia cannot give complete assent to the American
proposition, which implies, in its opinion, legalization of a certain category of
wars, or at any rate of interventions, prompted by controversies which do not
relate to the honor or vital interests of the creditor States.
The delegation of Guatemala adheres to the proposition of his Excellency
General PORTER, which it considers as not referring in any way to the loans of
States and public debts properly so called.
Guatemala reserves, moreover, the right to accept arbitration only when
foreign citizens at odds with the Government for the recovery of debts arising
from contracts with it, have exhat!sted all legal remedies granted by the laws of the
country.
The Swiss delegation cannot subscribe to a proposition whose tendency
certainly has all its sympathy, but which submits to international arbitration
differences which, by their very nature, are exclusively under national jurisdiction.
The delegations of Argentine Republic, Peru, and Paraguay retain the reser
vations which they previously formulated.
The delegation of the Dominican Republic will vote in favor of the project,
but makes reservations as to the stipulation relative to the impossibility of bring
ing about an understanding between the parties in respect to the conclusion of a
compro111is.

.

The delegations of Austria-Hungary, Japan, and Italy declare that they accept
without reservation the proposition of the United States of America.
This proposition is finally accepted by 37 votes and 6 abstentions.
The delegation of VeneZtlela voted in favor of the first paragraph of the pro
ject and against the other two.
The abstentions were: Belgium, Greece, Luxemburg, Roumania, Sweden,
and Switzerland.
[562] Now that the First Commission comes to submit, for your approval, ~he
fruit of its deliberations, I ask permission, gentlemen, to call your attentIOn
to the importance of its work.
In fulfilment of one of the tasks assigned to the Conference by the Russian
circular of April 3, 1906, we have undertaken a ~inute and exhaus~ive rev!sion
of the Convention of July 29, 1899, for the paclfic settlement of mternatlOnal
disputes.
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\Ve are conMent, and you will agree with us, that numerous improvements
have been introduced in the international act; gaps have been filled; the forms
have been made easier and more flexible; a judicious set of rules of procedure have
completed the provisions relative to the institution of international commissions
of inquiry, which has already given the world irrefutable proof of its efficacy. All
these modifications have been unanimously adopted.
The First Commission has likewise voted unanimously, with six abstentions,
a proposition presented by the delegation of the United States of America concern
ing the limitation of the employment of force for the recovery of ordinary public
debts arising from contracts.
But the Commission did not stop there. Giving a broad interpretation to the
terms of the program of the Conference, it frankly took up the important question
of obligatory arbitration.
At the very beginning of our deliberations nearly all the delegations declared
that they were absolutely in sympathy with the principle of obligatory arbitra
tion. There were no divergent views upon this point. The First Commission is
unanimous in stating this to you.
All the delegations have likewise recognized the fact that certain differences,
especially those relating to the interpretation and application of international con
ventional stipulations, are particularly susceptible of submission to obligatory
arbitration.
These points are definitely won. \Ve hope, gentlemen, that you will be good
enough to sanction them by your votes, and that you will recognize the importance
of these statements, which will form-we are confident-the basis of future
beneficent agreements.
If it has been impossible to solve at the present time certain legal problems
in a way to satisfy all opinions; if the Commission has been divided upon the
question of timeliness-some desiring to come to an immediate decision; others
asking that the questions be left for further consideration-the Commission has
none the less marched resolutely towards progress in the cause of obligatory
arbitration and the extension of the field of its application.
The lengthy study undertaken by the First Commission and the committees
which were formed in its midst constitutes-we are justified in stating-a veritable
monument erected to law, justice, and the spirit of peace and international con
cord. The fruits of these debates will not be lost. They will serve as a basis for
the crystallization of a humanitarian and just idea. Its progress will be swift and
continuous, because it is advancing towards an ideal: Law.
[563] Consequently, the First Commission proposes to the Conference the
adoption of the three following projects:

1. A project for the revision of the Convention for the pacific settlement
of international disputes.
2. A proposition concerning the limitation of the employment of force
for the recovery of ordinary public debts 'arising from contracts.
3. A draft declaration relating to obligatory arbitration.
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Annex E
DRAFT OF REVISION OF THE CONVENTION FOR THE PACIFIC
SETTLEMENT OF INTERNATIONAL DISPUTES
PART I.-THE MAINTENANCE OF GENERAL PEACE
ARTICLE 1
With a view to obviating as far as possible recourse to force in the relations
between States, the signatory Powers agree to use their best efforts to ensure the
pacific settlement of international differences.
PART n.-GooD OFFICES AND MEDIATION
ARTICLE 2
In case of serious disagreement or dispute, before an appeal to arms, the
signatory Powers agree to have recourse, as far as circumstances allow, to the
good offices or mediation of one or more friendly Powers.
ARTICLE 3
Independently of this recourse, the signatory Powers deem it expedient and
desirable that one or more Powers, strangers to the dispute, should, on their
!lowers strangers to the dispute have the right to offer good offices or
mediation to the States at variance.
Powers strangers to the dispute have the right to offer good offices 01'
mediation, even during the course of hostilities.
The exercise of this right can never be regarded by either of the parties
in dispute as an unfriendly act.
ARTICLE 4
The part of the mediator consists in reconciling the opposing claims and
appeasing the feelings of resentment which may have arisen between the States
at variance.
ARTICLE 5
The functions of the mediator are at an end when once it is declared, either
by one of the parties to the dispute or by the mediator himself, that the means of
reconciliation proposed by him are not accepted.
ARTICLE 6
[564] Good offices and mediation, undertaken either at the request of the parties
in dispute, or on the initiative of Powers strangers to the dispute, have
exclusively the character of advice and never have binding force.
ARTICLE 7
The acceptance of mediation cannot, unless there be an agreement to the
contrary, have the effect of interrupting, delaying or hindering mobilization or
other measures of preparation for war.
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If it takes place after the commencement of hostilities, the military opera
tions in progress are not interrupted, unless there be an agreement to the
contrary.
ARTICLE

8

The signatory Powers are agreed in recommending the application, when
circumstances allow, of special mediation in the following form:
In case of a serious difference endangering peace, the States at variance
choose respectively a Power, to which they entrust the mission of entering into
direct communication with the Power chosen on the other side, with the object
of preventing the rupture of pacific relations.
For the period of this mandate, the term of which, unless otherwise stipu
lated, cannot exceed thirty days, the States in dispute cease from all direct
communication on the subject of the dispute, which is regarded as referred
exclusively to the mediating Powers, which must use their best efforts to settle it.
In case of a definite rupture of pacific relations, these Powers are charged
with the joint task of taking advantage of any opportunity to restore peace.
PART IlL-INTERNATIONAL COMMISSIONS OF INQUIRY

9
In disputes of an international nature involving neither honor nor vital
interests, and arising from a difference of opinion on points of fact, the signatory
Powers deem it expedient and desirable that the parties who have not been able
to come to an agreement by means of diplomacy, should, as far as circumstances
allow, institute an international commission of inquiry, to facilitate a solution of
these disputes by elucidating the facts by means of an impartial and con
scientious investigation.
ARTICLE

ARTICLE 10
International commissions of inquiry are constituted by special agreement
between the parties in dispute.
The inquiry convention defines the facts to be examined; it determines
the mode and time in which the commission is to be formed and the extent
of the powers of the commissioners.
It also determines, if there is need, where the commission is to sit, and
whether it may remove to another place, the language the commission shall use
and the languages the use of which shall be authorized before it, as well as the
date on which each party must deposit its statement of facts, and, generally
speaking, all the conditions upon which the parties have agreed.
If the parties consider it necessary to appoint assessors, the inquiry con
vention determines the trode of their selection and the extent of their powers.

[565]

ARTICLE 11
If the inquiry convention has not determined where the commission is to
sit, it shall sit at The Hague.
The place of sitting, once fixed, cannot be altered by the commission except
with the assent of the parties.
If the inquiry convention has not determined the languages to be employed~
the question is decided by the commission.

NINTH 1IEETING, OCTOBER 16, 1907: ANNEXES
ARTICLE

559

12

Unless otherwise stipulated, commiSSIOns of inquiry are formed
manner determined by Articles 45 and 57 of the present Convention.

In

the

13
In case of the death, retirement or disability from any cause of one of the
commissioners or one of the assessors, should there be any, his place is filled
in the same way as he was appointed.
ARTICLE

14
The parties are entitled to appoint special agents to attend the commiSSIOn
of inquiry, whose duty it is to represent them and to act as intermediaries
between them and the commission.
They are further authorized to engage counselor advocates, appointed by
themselves, to state their case and uphold their interests before the commission.
ARTICLE

ARTICLE

15

The International Bureau of the Permanent Court of Arbitration ",cts as
registry for the commissions which sit at The Hague, and shall place its offices
and staff at the disposal of the signatory Powers for the use of the commission
of inquiry.
ARTICLE

16

If the commission meets elsewhere than at The Hague, it appoints a secre

tary general, whose office serves as registry.
It is the function of the registry, under the control of the president, to
make the necessary arrangements for the sittings of the commission, the prep
aration of the minutes, and, while the inquiry lasts, for the custody of the
archives, which shall subsequently be transferred to the International Bureau at
The H<).gue.
ARTICLE

17

In order to facilitate the constitution and working of international com
missions of inquiry, the signatory Powers recommend the following rules, which
shall be applicable to the inquiry procedure in so far as ~he parties do not
adopt other rules.
ARTICLE

18

The commission shall settle the details of the procedure not covered by the
special inquiry convention or the present Convention, and shall arrange all the
formalities required for dealing with the evidence.
ARTICLE 19
[566]
On the inquiry both sides must be heard.
At the dates fixed, each party communicates to the commission and to the
other party the statements of facts, if any, and, in all cases, the instruments,
papers, and documents which it considers useful for ascertaining the truth, as
well as the list of witnesses and experts whose evidence it wishes to be heard.
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20

The commission is entitled, with the assent of the parties in dispute, and
with the permission of the State in which the territory in dispute is located, to
move temporarily to this territory, if it is not already there, or to send thither one
or more of its members.
ARTICLE 21
Every investigation, and every examination of a locality, must be made in
the presence of the agents and counsel of the parties or after they have been
duly summoned.
ARTICLE 22
The commission is entitled to ask either party for such explanations and
information as it deems expedient.
ARTICLE

23

The Powers in litigation undertake to supply the international commiSSIOn
of inquiry, as fully as they may think possible, with all means and facilities
necessary to enable it to become completely acquainted with and to accurately
understand the facts in question.
They undertake to make use of the means at their disposal under their
municipal law, to ensure the appearance of the witnesses or experts who are
in their territory and have been summoned before the commission.
1£ the witnesses or experts are unable to appear before the commission, the
parties shall arrange for their evidence to be taken before the qualified officials
of their own country.
ARTICLE 24
For all notifications which the commission has to make in the territory of
a third Power signatory to this Convention, the commission shall apply direct to
the Government of that Power. The same rule shall apply in the case of steps
being taken to procure evidence on the spot.
The requests cannot be refused unless the Power in question considers
them of a nature to impair its sovereign rights or its safety.
The commission will also be always entitled to act through the Power in
whose territory it sits.
ARTICLE

25

The witnesses and experts are summoned on the request of the parties or by
the commission of its own motion, and, in every case, through the Government
of the State in whose territory they are.
The witnesses are heard in suceession and separately, in the presence of the
agents and their counsel, and in the order fixed by the commission.
[567]

ARTICLE

26

The examination of witnesses is conducted by the president.
The members of the commission may, however, put to the witnesses the
questions that they consider proper in order to throw light on or complete their
evidence, or in order to inform themselves on any point concerning the witness
within the limits of what is necessary in order to get at the truth.
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The agents and counsel of the parties may not interrupt the witness when
he is making his statement, nor put any direct question to him, but they may
ask the president to put such additional questions to the witness as they think
expedient.

27
The witness must give his evidence without being allowed to read any
written draft. He may, however, be permitted by the president to consult notes
or documents if the nature of the facts referred to necessitates their employment.
ARTICLE

28
A minute of the evidence of the witness is drawn up forthwith and read to
the witness. The latter may make such alterations and additions as he thinks
well, which shall be recorded at the end of his statement.
When the whole of his statement has been read to the witness, he is required
to sign it.
ARTICLE

ARTICLE

29

The agents are authorized, in the course of or at the close of the inquiry,
to present in writing to the commission and to the other party such statements,
requisitions, or summaries of the facts as they may consider useful for ascer
taining the truth.
30
The commission considers its decisions in private and the proceedings remain
secret.
All questions are decided by a majority of the members of the commission.
If a member declines to vote, the fact must be recorded in the minutes.
ARTICLE

ARTICLE

31

The sittings of the commission are not public, nor are the minutes and
documents connected with the inquiry published, except in virtue of a decision
of the commission taken with the consent of the parties.
32
After the parties have presented all the explanations and evidence, and the
witnesses have all been heard, the president declares the inquiry terminated, and
the commission adjourns to deliberate and to draw up its report.
ARTICLE

33
The report of the international commission of inquiry is adopted by a ma
jority vote and signed by all of the members of the commission.
If one of the members refuses to sign, the fact is mentioned; but the
validity of the report is n(lt affected.
ARTICLE

[568]
ARTICLE 34
The report of the commission is read at a public sitting, the agents and
counsel of the parties being present or duly summoned.
A copy of the report is delivered to each party.
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ARTICLE

35

The report of the commission is limited to a finding of facts, and has in no
way the character of an award. It leaves to the parties entire freedom as to the
effect to be given to this finding.
ARTICLE

36

Each party pays its own expenses and an equal share of the expenses of
the commission.
PART IV.-INTERNATIONAL ARBITRATION
CHAPTER

I.-The System of Arbitration
ARTICLE

37

International arbitration has for its object the settlement of disputes between
States by judges of their own choice and on the basis of respect for law.
Recourse to arbitration implies an engagement to submit in good faith to the
award.
ARTICLE

38

In questions of a legal nature, and especially in the interpretation or appli
cation of international conventions, arbitration is recognized by the signatory
Powers as the most effective and at the same time the most equitable means of
settling disputes which diplomacy has failed to settle.
Consequently, it would be desirable that, in disputes about the above-men
tioned questions, the signatory Powers, if the case arise, have recourse to ar
bitration, in so far as circumstances permit.
ARTICLE

39

The arbitration convention is concluded for questions already existing or
for questions which may arise eventually.
It may embrace any dispute or only disputes of a certain category.
ARTICLE

40

Independently of general or private treaties expressly stipulating recourse
to arbitration as obligatory on the signatory Powers, these Powers reserve to
themselves the right of concluding, either before the ratification of the present
act or afterwards, new agreements, general or private, with a view to extending
obligatory arbitration to all cases which they may consider it possible to submit
to it.

[569]

CHAPTER

H.-The Permanent Court of Arbitration
ARTICLE

41

\Vith the object of facilitating an immediate recourse to arbitration for in
ternational differences, which it has not been possible to settle by diplomacy,
the signatory Powers undertake to organize a Permanent Court of Arbitration,
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accessible at all times and operating, unless otherwise stipulated by the parties, in
accordance with the rules of procedure inserted in the present Convention.
ARTICLE

42

The Permanent Court shall be competent for all arbitration cases, unless
the parties agree to institute a special tribunal.

43
The Permanent Court has its seat at The Hague.
An International Bureau serves as registry for the Court.
·This Bureau is the channel for communications relative to the meetings of
the Court.
It has the custody of the archives and conducts all the administrative
business.
The signatory Powers undertake to communicate to the Bureau, as soon as
possible, a duly certified copy of any conditions of arbitration arrived at between
them and of any award concerning them delivered by a special tribunal.
They likewise undertake to communicate to the Bureau the laws, regulations,
and documents, eventually showing the execution of the awards given by the
Court.
ARTICLE 44
Within the three months following its ratification of the present act, each
signatory Power shall select four persons at the most, of known competency
in questions of international law, of the highest moral reputation, and disposed to
accept the duties of arbitrator.
The persons thus selected are inscribed as members of the Court, in a list
which shall be notified to all the signatory Powers by the Bureau.
Any alteration in the list of arbitrators is brought by the Bureau to the
knowledge of the signatory Powers.
Two or mQre Powers may agree on the selection in common of one or
more members.
The same person can be selected by different Powers.
The members of the Court are appointed for a term of six years. Their
appointments can be renewed.
In case of the death or retirement of a member of the Court, his place is
filled in the same way as he was appointed, and for a fresh period of six years.
ARTICLE

ARTICLE

45

When the signatory Powers wish to have recourse to the Permanent Court
for the settlement of a difference that has arisen between them, the arbitrators
called upon to form the tribunal competent to decide this difference must be chosen
from the general list of members of the Court.
[570] Failing the composition of the arbitration tribunal by agreement of the
parties, the following course shall be pursued:
Each party appoints two arbitrators, of whom one only can be its ressortis
sant or chosen from among the persons selected by it as members of the Perma
nent Court. These arbitrators together choose an umpire.
I f the votes are equally divided. the choice of the umpire is entrusted to a
third Power, selected by the parties by common accord.
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If an agreement is not arrived at on this subject each party selects a different
Power, and the choice of the umpire is made in concert by the Powers thus
selected.
If, within two months' time, these two Powers cannot come to an agreement,
each of them presents two candidates taken from the list of members of the
Permanent Court, exclusive of the members selected by the litigant parties and
not ressortissants of either of them. 'Which of the condidates thus presented
shall be umpire is determined by lot.
ARTICLE

46

The tribunal being composed as provided in the preceding article, th~
parties notify to the International Bureau as soon as possible their determina
tion to have recourse to the Court, the text of their compromis, and the names
of the arbitrators.
The Bureau communicates without delay to each arbitrator the compro11lis,
and the names of the other members of the tribunal.
The tribunal assembles on the date fixed by the parties. The Bureau makes
the necessary arrangements for the meeting.
The members of the tribunal, in the performance of their duties, and out of
their own country, enjoy diplomatic privileges and immunities.

47
The International Bureau is authorized to place its premises and staff at
the disposal of the signatory Powers for the use of any special board of arbi
tration.
The jurisdiction of the Permanent Court may, within the conditions laid
down in the regulations, be extended to disputes between non-signatory Powers or
between signatory Powers and non-signatory Powers, if the parties are agreed
to have recourse to this tribunal.
ARTICLE

48
The signatory Powers consider it their duty if a serious dispute threatens
to break out between two or more of them, to remind these latter that the Penna
nent Court is open to them.
Consequently, they declare that the fact of reminding the parties at variance
of the provisions of the present Convention, and the advice given to them, in the
highest interests of peace, to have recourse to the' Permanent Court, can only
be regarded as in the nature of good offices.
In case of dispute between two Powers, one of them may always address
to the International Bureau at The Hague a note containing a declaration that it
would be ready to submit the dispute to arbitration.
The International Bureau must at once inform the other Power of the
declaration.
ARTICLE

[5711

ARTICLE

49

A Permanent Administrative Council, composed of the diplomatic repre
sentatives of the signatory Powers accredited to The Hague and of the Netherland
Minister for Foreign Affairs, who will act as president, shall be instituted in this
town as soon as possible, after the ratification of the present act by at least nine
Powers.
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This Council \vill be charged with the establishment and organization of the
International Bureau, which will be under its direction and control.
It will notify to the Powers the constitution of the Court and will provide
for its installation.
It will settle its rules of procedure and all other necessary regulations.
It will decide all questions of administration which may arise with regard
to the operations of the Court.
It will have entire control over the appointment, suspension, or dismissal of
the officials and employees of the Bureau.
It will fix the payments and salaries, and control the general expenditure.
At meetings duly summoned the presence of nine members is sufficient
to render valid the discussions of the Council. The decisions are taken by a
majority of votes.
The Council communicates to the signatory Powers without delay the regula
tions adopted by it. It presents to them an annual report on the labors of the
Court, the working of the administration, and the expenditure. The report
likewise contains a resume of what is important in the documents communicated
to the Bureau by the Powers in virtue of Article 43, paragraphs 5 and 6.
ARTICLE

50

The expenses of the Bureau shall be borne by the contracting Powers in the
proportion fixed for the International Bureau of the Universal Postal Union.
The expenses to be charged to the adhering Powers shall be reckoned
from the date on which their adhesion comes into force.
CHAPTER

IlL-Arbitration procedure
ARTICLE

51

With a view to encouraging the development of arbitration, the signatory
Powers have agreed on the following rules, which are applicable to arbitration
procedure, unless other rules have been agreed on by the parties.

52
The Powers which have recourse to arbitration sign a special act
(compromis), in which are defined the subject of the dispute, the time allowed
for appointing arbitrators, the form, order, and time in which the communication
referred to in Article 63 of the present Convention must be made, and the
amount of the sum which each party must deposit in advance to defray the
expenses.
The compromis shall likewise define, if there is occasion, the manner of ap
pointing arbitrators, any special powers which may eventually belong to the
tribunal, where it shall meet, the language it shall use, and the languages the
employment of which shall be authorized before it, and, generally speaking, all
the conditions on which the parties are agreed.
ARTICLE

ARTICLE 53
[572]
The Permanent Court is competent to settle the compromis, if the parties
are agreed to have recourse to it for the purpose.
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It is similarly competent, even if the request is only made by one of the
parties, when all attempts to reach an understanding through the diplomatic
channel have failed, in the case of:
1. A dispute covered by a general treaty of arbitration concluded or renewed
after the present Convention has come into force, and providing for a compromis
in all disputes and not either explicitly or implicitly excludlng the settlement of the
compromis from the competence of the Court. Recourse cannot, however, be
had to the Court if the other party declares that in its opinion the dispute does not
belong to the category of dispntes which can be submitted to obligatory arbitra
tion, unless the treaty of arbitration confers upon the arbitration tribunal the
power of deciding this preliminary question;
2. A dispute arising from contract debts claimed from one Power by
another Power as due to its rcssortissGllts, and for the settlement of which the
offer of arbitration has been accepted. This provision is not applicable if ac
ceptance is subject to the condition that the compromis should be settled in some
other way.
ARTICLE

54

In the cases contemplated in the preceding article, the compromis shall be
settled by a commission consisting of five members selected in the manner laid
down in Article 45, paragraphs 3-6.
The fifth member is ex officio president of the commission.
ARTICLE

55

The duties of arbitrator may be conferred on one arbitrator alone or on
several arbitrators selected by the parties as they please, or chosen by them from
the members of the Permanent Court of Arbitration established by the present
act.
Failing the composition of the tribunal by agreement of the parties, the
course referred to in Article 45, paragraphs 3-6, is pursued.
ARTICLE

56

vVhen a sovereign or the chief of a State is chosen as arbitrator, the arbi
tration procedure is settled by him.
ARTICLE

57

The umpire is ex officio president of the tribunal.
When the tribunal does not include an umpire, it appoints its own president.
ARTICLE 58
When the compromis is settled by a commission, as contemplated in Article
54, and in the absence of an agreement to the contrary, the commission itself shall
form the arbitration tribunal.
ARTICLE

59

In case of the death, retirement, or disability from any cause of one of the
arbitrators, his place is filled in the same way as he was appointed.

[5731

ARTICLE 60
.The tribunal sits at The Hague, unless some other place is selected by the
partIes.

}l"INTH MEETING, OCTOBER 16, 1907: ANNEXES

567

The tribunal can only sit in the territory of a third Power with the latter's
consent.
The place of meeting once fixed, cannot be altered by the tribunal, without the
assent of the parties.
ARTICLE

61

If the question as to what languages are to be used has not been settled by
the compromis, it shall be decided by the tribunal.
62
The parties are entitled to appoint special agents to attend the tribunal to act
as intermediaries between themselves and the tribunal.
They are further authorized to commit the defense of their rights and in
terests before the tribunal to counsel or advocates appointed by them for this
purpose.
The members of the Permanent Court may not act as agents, counsel, or
advocates except on behalf of the Power which appointed them members of the
Court.
ARTICLE

63
As a general rule, arbitration procedure comprises two distinct phases:
written pleadings and oral discussions.
The written pleadings consist in the communication by the respective agents
to the members of the tribunal and the opposite party of cases, counter-cases, and,
if necessary, of replies; the parties annex thereto all papers and documents relied
on in the case. This communication shall be made either directly or through the
intermediary of the International Bureau, in the order and within the time fixed
by the compromis.
The time fixed by the compromis may be extended by mutual agreement by
the parties, or by the tribunal when the latter considers it necessary for the pur
pose of reaching a just decision.
The discussions consist in the oral development before the tribunal of the
arguments of the parties.
ARTICLE

ARTICLE

64

Every document produced by one party must be communicated to the other
party in the form of a duly certified copy.
ARTICLE

65

Unless special circumstances arise, the tribunal does not meet until the plead
ings are closed.
66
The discussions are under the direction of the president.
They are only public if it be so decided by the tribunal, with the assent of
the parties.
They are recorded in minutes drawn up by the secretaries appointed by the
president. These minutes are signed by the president and by one of the secretaries
and alone have an authentic character.
ARTICLE
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ARTICLE 67
After the close of the pleadings, the tribunal is entitled to refuse discussion
of all new papers or documents which one of the parties may wish to submit to
it without the consent of the other party.

68
The tribunal is free to take into consideration new papers or documents to
which its attention may be drawn by the agents or counsel of the parties.
In this case, the tribunal has the right to require the production of these
papers or documents, but is obliged to make them known to the opposite party.
ARTICLE

ARTICLE 69
The tribunal can, besides, require from the agents of the parties the pro
duction of all papers, and can demand all necessary explanations. In case of
refusal the tribunal takes note of it.
ARTICLE

70

The agents and counsel of the parties are authorized to present orally to the
tribunal all the arguments they may consider expedient in defense of their case.
ARTICLE

71

They are entitled to raise objections and points. The decisions of the tribunal
on these points are final and cannot form the subject of any subsequent dis
cussion.
ARTICLE 72
The members of the tribunal are entitled to put questions to the agents and
counsel of the parties, and to ask them for explanations on doubtful points.
Neither the questions put, nor the remarks made by members of the tribunal
in the course of the discussions, can be regarded as an expression of opinion by
the tribunal in general or by its members in particular.
ARTICLE 73
The tribunal is authorized to declare its competence in interpreting the
compromis, as well as the other papers and documents which may be invoked in
the case, and in applying the principles of law.
ARTICLE 74
The tribunal is entitled to issue rules of procedure for the conduct of the
case, to decide the forms, order, and time in which each party must conclude its
final arguments, and to arrange all the formalities required for dealing with the
evidence.

75
,
The litigant Powers undertake to supply the tribunal, as fully as they consider
possible, with all the information required for deciding the dispute.
ARTICLE

[575]

ARTICLE

76

. For all n~tifications which the tribunal has to make in the territory of a
thIrd Power, SIgnatory of the present Convention, the tribunal shall apply direct
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to the Government of that Power. The same rule shall apply in the case of
steps being taken to procure evidence on the spot.
These requests shall not be rejected unless the Power addressed considers
them of a nature to impair its sovereign rights or its safety.
The tribunal will also be always entitled to act through the Power in 'vhose
territory it sits.
ARTICLE 77
'When the agents and counsel of the parties have submitted all the explana
tions and evidence in support of their case the president declares the discussion
closed.
ARTICLE 78
The deliberations of the tribunal take place in private and remain secret.
All questions are decided by a majority of the members of the tribunal.
ARTICLE 79
The award rendered by a majority vote must state the reasons on which it
is based. It contains the names of the arbitrators; it is signed by the president
and by the registrar or the secretary acting as registrar.
ARTICLE 80
The arbitral award is read out at a public sitting, the agents and counsel of
the parties being present or duly summoned to attend.
ARTICLE 81
The arbitral award, duly pronounced and notified to the agents of the
litigant parties, settles the disputes definitively and without appeal.
ARTICLE

82

Any dispute arising between the parties as to the interpretation and execu
tion of the arbitral award shall, so far as the compromis does not prevent it, be
submitted to the decision of the tribunal which pronounced it.

83
The parties can reserve in the compromis the right to demand the revision of
the award.
In this case and unless there be a stipulation to ~he contrary, the demand must
be addressed to the tribunal which pronounced the award. It can only be made
on the ground of the discovery of some new fact which is of a nature to exercise
a decisive influence upon the award and which, at the time the discussion was
closed, was unknown to the tribunal and to the party demanding the revision.
Proceedings for revision can only be instituted by a decision of the tribunal
expressly recording the existence of the new fact, recognizing in it the character
described in the preceding paragraph, and declaril!g the demand admissible on
this ground.
The compromis fixes the period within which the demand for revision must
be made.
[576]
ARTICLE 84
The award is binding only on the parties in dispute.
When there is a question as to the interpretation of a convention to which
Powers other than those in dispute are parties, the latter inform all the signatory
ARTICLE
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Powers in good time. Each of these Powers is entitled to intervene in the
case. If one or more avail themselves of this right, the interpretation contained in
the award is equally binding on them.

85
Each party pays its own expenses and an equal share of the expenses of the
tribunal.
ARTICLE

86
With a view to facilitating the working of the system· of arbitration in
disputes admitting of a summary procedure, the signatory Powers adopt the
following rules, which shall be observed in the absence of other arrangements and
subject to the reservation that the provisions of Chapter III apply so far as may
be.
ARTICLE

ARTICLE

87

Each of the parties i:1 dispute appoints an arbitrator. The two arbitrators
thus selected choose an umpire. If they do not agree on this point, each of them
proposes two candidates taken from the general list of the members of the
Court (Article 44), exclusive of the members designated by either of the parties
and not being ressortissallts of either of them; which of the candidates thus
proposed shall be the umpire is determined by lot.
The umpire presides over the tribunal, which gins its decisions by a majority
of votes.
ARTICLE 88
In the absence of any previous agreement, the tribunal as soon as it is formed,
settles the time within which the two parties must submit their respective cases
to it.
ARTICLE 89
Each party is represented before the tribunal by an agent, who serves as
intermediary between the tribunal and the Government which appointed him.

90
The proceedings are .:onducted exclusively in writing. Each party, however,
is entitled to ask that witnesses and experts be called. The tribunal has, on its
part, the right to demand oral explanations from the agents of the two parties, as
well as from the experts and witnesses whose appearance in Court it may consider
useful.
ARTICLE

[577]

GENERAL PROVISIONS

91
The present Convention shall be ratified as speedily as possible.
The ratification shall be deposited at The Hague.
A proces-ve;bal shall be drawn up recording the receipt of each ratification,
and a duly cert.tfied copy shall be sent, through the diplomatic channel, to all
the Powers whIch were represented at the International Peace Conference at
The Hague.
ARTICLE
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92

Non-signatory Powers which have been represented at the International
Peace Conference may adhere to the present Convention. For this purpose they
must make known their adhesion to the contracting Powers by a written notifica
tion addressed to the Netherland Government, and by it communicated to all
the other contracting Powers.
ARTICLE

93

The conditions on which the Powers which have not been represented at the
International Peace Conference may adhere to the present Convention shall form
the subject of a subsequent agreement between the contracting Powers.
ARTICLE

94

In the event of one of the high contracting parties denouncing the present
Convention, this denunciation would not take effect until a year after its notifi
cation made in writing to the Netherland Government, and by it communicated
at once to all the other contracting Powers.
This denunciation shall have effect only in regard to the notifying Power.
In faith of which the plenipotentiaries have signed the present Convention
and have affixed their seals thereto.
Done at The Hague, the ............ in a single original, which shall remain
deposited in the archives of the Netherland Government and copies of which,
duly certified, shall be sent through the diplomatic channel to the contracting
Powers.

Annex F
PROPOSITION CONCERNING THE LIMITATION OF THE EMPLOY
MENT OF FORCE FOR THE RECOVERY OF CONTRACT DEBTS
In order to prevent armed conflicts between nations, of a purely pecuniary
origin growing out of contract debts claimed from the Government of one
country by the Government of another country as due to its nationals, the
signatory Powers agree not to resort to armed force for the collection of such
contract debts.
[5781 This stipulation, however, shall not apply when the debtor State rejects
or ignores a proposal of arbitration, or, in case of acceptance, makes it
impossible to establish the contprontis, or, after arbitration, fails to comply with
the award.
It is further agreed that the arbitration here considered shall conform to
the procedure provided by Chapter III of the Convention for :he pacific set~le
ment of international disputes adopted at The Hague, and that It WIll determme,
in so far as the parties should not have agreed thereupon, the validity and the
amount of the debt and the time and mode of settlement.
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Annex 0
DRAFT DECLARATION CONCERNING OBLIGATORY ARBITRATION
The Conference,
Actuated by the spirit of mutual agreement and concession characterizing
its deliberations, agrees upon the following declaration, which, while reserving to
each of the States represented full liberty of action as regards voting, enables them
to affirm the principles which they regard as unanimously admitted:
It is unanimous,
1. In admitting the principle of obligatory arbitration.
2. In declaring that certain disputes, in particular those relating to the in
~erpretation and application of the provisions of international agreements, may
be submitted to obligatory arbitration without any restriction.
Finally, it is unanimous in proclaiming that, although it has not yet been
found feasible to conclude a Convention in this sense, nevertheless the diver
gences of opinion which have come to light have not exceeded the bounds of
judicial controversy, and that, by working together here during the past four
months. the collected Powers not only have learnt to understand one another and
to draw closer together, but have succeeded in the course of this long collabora
tion in evolving a very lofty conception of the common welfare of humanity.

[579]

TENTH PLENARY MEETING
OCTOBER 17, 1907

His Excellency Mr. Nelidow presiding.
The minutes of the ninth plenary meeting are adopted.
The meeting opens at 5: 20 o'clock.
The President: Mr. LOUIS RENAULT has the floor for the purpose of con
tinuing his explanations upon the Final Act and the Conventions. 1
Mr. Louis Renault: Gentlemen, you have before your eyes the Final Act
of the Conference, the arrangement of which I explained to you yesterday. I
shall not return to the preamble, which I have already read to you and which
mentions the circumstances under which the present Conference met. The Act
next contains an enumeration of all the Powers represented at the Conference,
as well as the names of their delegates. Each delegation should here make
whatever corrections are necessary. One of our secretaries, Mr. VAN ROIJEN,
will take note of them, and it is necessary that they be communicated to him as
soon as possible. In the proof only the word" delegate" appears opposite each
name, while some are delegates plenipotentiary and others technical, scientific, or
assistant delegates. It is naturally the business of each delegation to give the
proper title of each of its delegates. Only delegates plenipotentiary, furnished
with full powers, can sign the Final Act, which is in itself a diplomatic act, and
the Conventions.
The President: Gentlemen, I beg you to give your entire attention to the
remarks of Mr. LOUIS RENAULT; it is necessary that all corrections be made as
soon as possible, in order that we may sign a perfect text.
Mr. Louis Renault: Our work will stop on October 18, 1907, and that will
be the date of the Final Act and Conventions. It is possible that the Conventions
will not be signed until Saturday, and some signatures may not be affixed to them
until even later. You have until June 30, 1908, to be considered as signatories,
and not merely as adherents; but I hope that there will be a great number of
signatures right now, which will attest the value that we attach to our labors.
There are mentioned in the Final Act fourteen Conventions, the text of one
resolution, one declaration, and Vll'lIX to the number of five.
[580] As to the Conventions (of which thirteen are Conventions properly so-called
and one a Declaration) there are some special explanations to be made
which I began yesterday and shall finish presently.
The declaration relating to obligatory international arbitration was adopted
by you unanimously in yesterday's session, upon the proposal of the First
Commission.
The resolution relating to armaments is printed just as it was voted by the
Conference upon the proposal of Sir EDWARD FRY.
I shall say a few words about the Vll'UX.
1

Ante, in fine.

573

PLENARY CONFERENCE

574

In the first place we have the Va'lt concerning the adoption of the Draft
Convention for the creation of the Court of Arbitral Justice. This Va'U, which
has not been modified, admits of an annex.
His Excellency Mr. Carlin: I have the honor to remark that the Va'U ap
pearing under the figure 1 has not been unanimously voted. There have been
several abstentions to it, among them that of the delegation of Switzerland. And
since, contrary to the precedent established in the Final Act of 1899, no mention
was made of this circumstance following the 'Va'U in question, I desire that it
be well understood here; and I declare that the delegation of Switzerland cannot
sign the Final Act except under reservation of this statement, which I request to
be inserted in the minutes of the present meeting.
Mr. Louis Renault: The second Va'U, concerning the recommendation made
to the States that they assure and protect the maintenance of peaceful commercial
and industrial relations between belligerent States and neutral countries, proposed
by the Second Commission upon the initiative of his Excellency Mr. EYSCHEN,
has undergone only a few changes in style, which were made, however, in con
junction with the author.
The third Va'U, concerning regulation by special conventions of the status of
foreigners residing within the territory of the Powers, as regards military charges,
was in no way modified.
The fourth V(EU, contemplating the elaboration, by the next Conference, of
regulations relating to the laws and customs of naval war, was proposed by the
Fourth Commission, upon the report of Mr. VAN KARNEBEEK. \Ve have made only
a few changes in its style.
In the draft that you have before you there is a fifth V(EU, which you adopted
at the last plenary session 1 upon the proposition of Baron n'EsTouRNELLEs DE
CONSTANT; but the Drafting Committee, while appreciating its great importance,
considered that it did not possess the political and legal character of the other
V(EUX which figure in the Final Act, and consequently that it should not be included
therein. Nevertheless mention will be made of it in the proccs-verbal, and, to as
sure this, the president of the Conference is to call on the president of the
Carnegie Committee to bring this V(EU to his attention.
The President: I trust that the delegates will put into effect the Va'U that
they adopted yesterday, and that they will advise their Governments to take it
into' serious consideration.
Mr. Louis Renault: Lastly, we have a final declaration, which is our testa
mental act, as it were, in which we recommend to the Powers the meeting of a
Third Peace Conference. We call attention to the necessity of preparing its
work some time in advance. It would be desirable that, two years before the
[5811 probable time of its meeting, a preparatory committee be charged by the
Governments with the duty of collecting various propositions to be sub
mitted to the Conference, and to prepare a program which the Governments
should decide upon in sufficient time for it to be carefully studied.
Thus ends the official troccs-,<'crbal. which alone will have the honor of receiv
ing the seals of the delegates, and which will bear the date of October 18. 1907.
It remains for me to pass in review the Conventions which the Drafting
Committee carefully examined, and about which I have not yet had an oppor..,
tunity to speak.
The first, concerning .. the pacific settlement of international disputes."
underwent two revisions at the hands of the Drafting Committee. The Conven
1

[VIl'U regarding the erection of the Peace Palace.

Allie, p. 335 [342].
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tion of 1899 alluded to non-existent institutions which ought to be established.
The committee examined the articles which mentioned such institutions and
which had to be revised, taking into account the fact that these instit~tions
exist ~o-day. These are questions of style which were easily settled by the sub
commIttee and by the General Drafting Committee.
The object of the second Convention is to give diplomatic form to what is
called the " Porter proposition." 1 As you will see, its preamble is very simple.
vVe have made two articles containing two different ideas: the first article includes
paragraphs 1 and 2 of the proposition; the third paragraph, concerning the
operation of arbitration, to which allusion is made in paragraph 2 of Article 1,
is the subject of Article 2. Then follow the usual clauses, which present no
peculiarities.
In the matter of the Convention relating to the ., opening of hostilities," I
shall call your attention to the scope of its application. Articles 1 and 2 are the
same as the corresponding articles of the proposition as it was voted. The
extent of the application of Article 2 presents a peCUliarity upon which I think
I ought to dwell. In a general way we have decided, as I explained to you yester
day, that Conventions which place restrictions upon the rights of belligerents
should be applied reciprocally; that is to say, when the two belligerents are con
tracting Parties. In Article 3 of the present Convention we have established two
different rules: the first paragraph sanctions the general rule in the matter of the
provision of Article 1, and paragraph 2 provides that Article 2 is applicable to a
contracting belligerent with respect to neutral Powers that are likewise contracting
Parties, even though the enemy is not a contracting Party. \Ve believe that in
this we have not deviated from our general rule, which we consider essential, to
the effect that a belligerent should not be forced to observe a restraint which is not
imposed upon the e;~emy; but that we have acted in behalf of belligerents, as it IS
to the interest of them all to notify neutrals of the outbreak of hostilities, and in
behalf of neutrals, to whose interest it is to know this fact as soon as possible.
The Convention relating to the" laws and customs of war on land" is a
revision of that of 1899, which latter is a revision of the project of the Brussels
Conference of 1874. As you will see, we have kept the preamble of 1899, because
we considered that it was an integral part of the Convention and that it had even
influenced its adoption.
We have made some slight changes in the text of the Convention, because we
had to introduce the principle of the right to an indemnity in case of violation of
the annexed regulations, a principle admitted upon the proposal of the German
delegation. 2 The obligation rests upon the Governments themselves and conse
quently has no place in Regulations concerning instructions to be given to
[582] armies. In so far as the Regulations themselves are concerned, I shall
not call your attention to the various unimportant changes that we have
made in the style.
In the matter of Article 53, I have some special explanations to give.
The Danish delegation had caused an amendment to Article 53 to be voted. s
We have detached it from that article and made it Article 54. The former Article
54, relating to railroads, was, with some changes, transferred to t~e Conv~ntion
respecting the rights and duties of neutrals in war on land, as we dId not WIsh to
1 Vol. ii, First Commission, annex 48 [proposition regarding contract debts].
• Vol. iii, Second Commission, annex 13.
I Ibid., annex 12.
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change the numbering of the Regulations. You will observe that in this new
Article 54 two words which appeared in the Danish proposition are missing.
These are" or enemy." \Ve considered that the word ., occupied" had here as
broad a meaning as possIble. It applies to the presence of the enemy in enemy
territory, either by disembarking or invasion, or by occupation in the technical
sense; but it applies also to any irregular occupation-for instance, a belligerent
entering neutral territory and there cutting a cable. If we have not put" occupiecl
or enemy," it is because if we had, the word" occupied" could then be explained
only as the occupation of neutral territory, an utterly anomalous state of affairs.
which we could not allow to appear in a legal convention.
In the matter of the Convention relative to the" status of enemy merchant
ships on the outbreak of hostilities," I have very little to say. It is, in the main,
a regulation of what are called days of grace, and we have changed Article 2, para
graph 2, purely for grammatical reasons.
.
In the Convention relating to the .. conversion of merchant ships into war
ships," we have changed merely the style and we have given the preamble a more
modest and conventional form.
In the matter of the Convention relating to the" laying of automatic subma
rine contact mines," we have made a few more important changes. \Ve found
that Article 7 contained obscurities, and have given it a new form which makes
it clearer, which change has been approved by the president and the reporter of
the Third Commission.
\Ve now come to the Convention relating to "bombardment by naval forces
in time of war." This is a legacy from the First Peace Conference, which has
found in you a faithful testamentary executor. \Ve have introduced a few
changes in the style, and have made some other changes for the purpose of
eliminating certain obscurities. We believed that the reference in Article 2
might occasion some error and fail to be understood. Article 2 enumerates
certain places which are not affected by the prohibition stipulated in Article 1.
Then comes a third paragraph alluding to the necessity of immediate military
action. But this paragraph is not clear and might lead to the belief that perhaps
it is then permissible to bombard an undefended town. This paragraph 3 alludes
only to what may be bombarded, that is to say, military works and fiot an
undefended town. The refc'ence to paragraph 1 of the same article has pre
cisely this meaning, because this paragraph implies that the bombardment can be
directed only at the places enumerated, and not at the town itself. The reference
to Article 1 would, on the whole, have been understood just as well. I suppose
that this is the opinion of the reporter of the project.
Mr. Georgios Streit: I am not very well prepared to furnish these explana
tions. The third paragraph of Article 2 was introduced at the last read
[583] ing, upon the proposal of the French delegation,! for the purpose of
combining the different ideas. This paragraph contemplates certain cases
of pressing military exigency where previous warning is impossible; but it is
none the less true that even in these cases only the localities mentioned in
Article 2, paragraph 1, may be bombarded.
His Excellency Mr. Hagerup: No one can furnish better interpretation of
this article than the French delegation which is its author.
1

Vol. iii, Third Commission, annex 7.
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Mr. Louis Renault: Perhaps there have been modifications in the arrange
me?t of the pa:agraphs, modifications which might have caused the obscurity to
whIch my attemon has been called and which I thought I should point out to you.
In the Convention concerning the " rights and duties of neutral Powers in
naval ~ar," there is nothing to be said about the preamble, since you have already
voted It, upon the proposal of the Third Commission. We deemed it necessary
to add to Article 9 the words, "or roadsteads" which had been inadvertently
omitted.
That ends our examination of the Conventions. It still remains for me to
make a few explanations concerning the Declaration" prohibiting the discharge of
projectiles and explosives from balloons." \Ve renewed the Declaration of 1899.
1t is true that it had lapsed and that we are really making a new Declaration.
That of 1899 was made for a period of five years; upon the proposal of the
British delegation,' that of 1907 will remain in force until the close of the Third
Peace Conference. As to the final provisions, we have let those of 1899 stand,
and have not substituted the new provisions which we deemed it wise to put in
the various conventions. We considered that it would be simpler to leave this
Declaration in its original form, so that it would conform to the other two Decla
rations of 1899 which are still in force.
This Declaration gives rise to another remark. You will recall that it was
voted by 29 yeas to 8 nays, with 7 abstentions. It may be asked why, under
these circumstances, does the Declaration figure in the Final Act and thus appear
to be presented as the work of the Conference, although it was not adopted
unanimously. The committee, before taking this action, was careful to assure
itself that the Powers which had voted in the negative were not opposed to the
insertion of the Declaration in the Final Act. That is what took place yester
day on the subject of the Convention relating to the" Prize Court." In making
my explanations upon this point, I forgot to state that there was only one delega
tion which had voted against it and that we did not insert this Convention in the
Final Act until we had ascertained that there was no opposition to this action on
the part of this delegation.
I shall take advantage of this opportunity to return to the vote upon this
last Convention. I had hardiy finished speaking when an objection was laid before
us concerning Article 19, according to which the Court elects its president and
vice president every three years. The result is, we were told, that, as there are
Powers whose judges will sit only two years, these judges will of right be
deprived of the possibility of being elected president or vice president. We
could have changed this period and fixed upon two years, but then the Powers
who have the right to have a judge for only one year would raise the same
objection. Under these circumstances, we make the proposition that no period be
fixed and thus all exclusion of right would be eliminated. You will conclude with
us that this is an act of justice and good policy. The Prize Court itself will have
the power of deciding, by its own regulations, for what period of time
[584] it will elect its president and its vice president. This is likewise ~he rule
which we propose be laid down in the project relating to the creatIon of a
Court of Arbitral Justice. The two cases are similar.
Now, gentlemen, I have finished the series of explanations which I had to
make to you on behalf of the Drafting Committee.
• Fourth plenary meeting, annex D.
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.The President : You know the hour of our last meeting to-morrow. We will
then sign the Final Act, and the day after to-morrow, the Conventions.
Mr. Louis Renault: I believe it will be necessary for the Conference to
vote upon the Final Act.
The Conference proceeds to the vote. The Final Act is unanimously voted
by 44 States, with a reservation formulated by the delegation of Switzerland
upon the Va'U recommending to the signatory Powers the adoption of the Con
vention for the establishment of a Court of Arbitral Justice.
The President: The VICE PRESIDENT of the Conference has the floor.
His Excellency Mr. de Beaufort: The Correspondence Commission is happy
to be able to state that during the time that has elapsed since the plenary meeting
on July 20, it has continued to receive all kinds of documents, some sent by peace
societies or assemblies, others from individuals, and nearly all of them bearing
upon the matters which have been the subject of our labors. In addition
there are some, the tenor of which is entirely outside the jurisdiction of this
assembly, sometimes not even concerning the principles of international law;
also others to which we can only reply by repeating the eloquent words of our
illustrious PRESIDENT who said at the meeting mentioned above: ,. \Ve are
gathered together to study and establish the principles of international law, not
to control its application to the international policy and the internal affairs of the
various States."
\Ve should mention among the communications sent to us as wishes in favor
of peace, those expressed at a meeting held in the Christian Chapel of Kobe, at
another celebrated in the Hotel de Ville at Kioto, and a third at Osaka. The
petitions sent to us by the Association internationale de Ta Croix Rouge of Buda
pest, the American Humane Association of Bristol Ferry, the International Arbi
tration and Peace Association of London, were all inspired by sentiments of a
humanitarian nature. The Interparliamentary Union for Promotion of Arbitra
tion also extended wishes to the Conference for success as concerns the means
of preventing international conflicts; the following have likewise expressed
themselves to the same effect: the Societe de Ta Paix, established at Nara, near
Kioto; the Young Friends' Society of Sebring (Ohio); an assembly of thirty
Italian enthusiasts upon pacific ideas; the inhabitants of Salem (Ohio); the
Norwegian assembly I'Alliance internationale pour la Paix par I'Education; the
Concorde internationale des SoTideristes et des Pacifistes who sent the program
of the day of the Fifth Congres des etudiants rezmi a Bordeaux; finally the
Alianza Intelectual society of Madrid.
The Comite fran(ais de protection et de defense des Indigenes transmitted to
us its va'ux for the application of the laws of war to the natives of the colonies
and the protectorate countries. It is fitting to make special mention of the tele
gram that the Seizieme Congres de la Paix, assembled at Munich, sent us at the
time of its first meeting, also the communication that reached us several
[585] days afterwards, which was in accord with the principles forming the
basis of its deliberations. As I have just said numerous individuals have
sent us proposals and petitions bearing upon the means to diminish or prevent the
causes of conflicts between nations. We will mention among them PAOLO CAIS
SON, president of l'Unione internazionale pro disarmo, of Genoa; the Cure
de CaIto (Rovigno); Mr. CHATELAIN, of Transvaal; Count STAGAKI, of Tokio,
who sent a study upon the causes of wars, etc. It also seems well to mention
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the interesting project of which the Marquis DE CAMARASA is the indefatigable
propagator. It deals with the construction of an Ibero-Afro-American railroad
which would diminish greatly the distance separating Europe from South
America. The Conference of Algeciras uttered a Va?U for this project, and.
although it is outside our jurisdiction, it may be regarded with deep interest as a
new means of rapprochement between nations capable of rendering service in
the development of commerce between peoples.
Very interesting books have been sent us, either single copies or a sufficient
number for distribution among the delegates; the committee will thank the
authors for their kind generosity. All these communications were duly classi
fied, and form a total of nearly three hundred volumes. By casting a glance
over the itemized list in which these communications, books, etc. have been
entered, it will be perceived that the warm Va?ltX we mentioned in our first report
have not failed to accompany us the entire length of the way we have just
traveled. May we be permitted to testify our gratitude to these collaborateurs du
dehors for the attention with which they have followed the development of the
task we have just finished; because these manifestations of hope and encourage
ment are striking evidence of their appreciation of the firm will and the good
intentions with which we have all served the cause so dear to us-the cause
of peace.
In concluding this report, I desire to thank my colleagues who were mem
bers of the committee for their very kind cooperation, and to offer our special
thanks to our excellent secretary, Mr. SPOTTORNO, who, by his zeal and devotion.
greatly facilitated our work, and has a claim to our gratitude and our praise..
(Repeated applause.)
The meeting adjourns at 6: 30 o'clock.
The President,
NELlDOW~

Secretaries General,
W. DOUDE VAN TROOSTWIJK.
PROZOR.

[586]

CLOSING MEETING
OCTOBER 18, 1907

His Excellency Mr. N elidow presiding.
The meeting opens at 3: 45 o'clock.
The President: Gentlemen, those of you who have remarks to make upon
the minutes of the last meeting will kindly bring them. to the attention of the
secretary general of the Conference who will make note of them.
The first delegate of China has the floor.
His Excellency Mr. Lou Tseng-tsiang: The Government of China has fol
lowed the progress of the work of the Second Peace Conference with particular
attention, and has just sent me the order to bring in person to Peking the final
texts of the Conventions, declarations, resolutions, and V(l'UX' proceeding from the
interesting and laborious discussions in this high assembly which has lasted for
four entire months.
.
As a confirmed partisan of this great work for which the representatives of
the entire world are gathered here, I shall not fail to warmly recommend to my
Government the acceptance of these new Conventions, the tangible results of our
long labors.
The Imperial Government desires to make a thorough study of these num·
erous documents, and if to-morrow we cannot join our colleagues in the signing
of the acts we hope nevertheless to be able to do so several months hence.
(Applause.)
The President: Do your remarks also apply to the Final Act?
His Excellency Mr. Lou Tseng-tsiang: No, Mr. President, only to the acts
submitted for signature to-morrow.
The President: GENTLEMEN: We have at last reached the end of our labors,
Despite the good-will with which we undertook them, they have lasted much
longer than we expected. We were obliged to exhaust the program which
served as the basis of our deliberations, and, if we have not succeeded in
[587] coming to an understanding upon all of its points, a general agreement has
been reached upon the majority of them, giving rise to numerous arrange
ments, the nomenclature of which is recorded in the Final Act, which we have
just signed. It therefore seems to me proper and advisable to summarize, before
we separate, the extent of the work which we have accomplished.
In the first address, gentlemen, which I had the honor to deliver at the
opening session of the Conference, I thought it my duty to point out that the
task which was imposed upon us had two objects in view: (1) to endeavor to
prevent armed conflicts between nations, and (2) in case war breaks out, to render
its effects less burdensome to those who may be affected by it directly or
indirectly.
580
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!he polit.ical events which have happened since the First Conference would
furmsh us with plenty of material for deliberation, in so far as concerns the
latter part of the. problem that we had before us. The inadequacy of the
arrangements relatmg to the rules of war on land, which were elaborated in
1899, has. been seen in ~he course of the military operations which have taken
place dunng the past eight years. It has also been possible to perceive how
advisable it would be to regulate naval warfare and the status of neutrals as well
as certain circumstances closely connected with conditions that arise as 'a result
of war. Such was the work, technical in nature and often most delicate, which
the Second, Third, and Fourth Commissions took up. The latter two had a
particularly complicated task in this respect, the difficulties of which I had more
than once occasion to point out. And now that we have before us the results
accomplished, I do not know whether we owe them more to the lofty spirit of
conciliation displayed by all interested, or to the able guidance of the eminent
presidents of these Commissions, who endeavored to avoid reefs and to discover
solutions which were acceptable to all.
What is particularly remarkable in this regard are the stipulations relating
to naval warfare and the status of neutrals in such warfare. This is the first
time that an attempt at codification has been made in this matter, and, although
we have made only a beginning, the foundations :1ave been laid, and those who
are called to continue our undertaking will no doubt do justice to the workers
of the first hour.
I shall dwell only a moment upon the spirit of concord and good understand
ing which has characterized every member of these Commissions. \Vhen strang
ers to our labors pass judgment on the activity of the Conference, they too often
lose sight of the fact that we are not called upon to elaborate abstract theories, to
seek, by means of mental speculation, ideal solutions for the problems submitted to
us. Weare the agents of our Governments and act by virtue of special instruc
tions, based before all other considerations upon the interests of our respective
countries. The higher considerations of the good of mankind in general should no
doubt guide us, but in applying them we must have uppermost in our minds the
intentions of those who direct our Governments. But the direct interests of
different States are often diametrically opposed. It was in endeavoring to bring
them into agreement with the theoretical requirements of absolute law and
justice that the spirit of good understanding, which I have just mentioned, came
into play. Considered from this point of view, it has acquired a double value.
In the preventive field-means of preventing and avoiding international
conflicts-the progress of the Conference has been less noticeable. It is because
there has riot been sufficient experience in this field to make new solutions
[588] seem urgent, and to indicate practical and universally recognized condi
tions to which they can be applied. The important projects presented to
the First Commission for the establishment of a Court of Arbitral Justice and
Compulsory Arbitrations sprang from theoretical plans, which m~t with insur
mountable obstacles to their execution. In the matter of the Pnze Court, on
the contrary, the creation of which appeared to be highly desi.rable, a satisfactory
solution which will remain one of the monuments of thiS Conference, was
reached: We may be assured that it will not fail to render a useful service which
will help indirectly to prevent a further extension of .wars.
..
Nevertheless the work accomplished by the FIrSt CommlsslOn, under the
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clever and learned guidance of its illustrious president, for the establishment of
both a permanent tribunal and compulsory arbitration, will not be lost. \Vhen
the time comes to continue the work which we have undertaken, the proces
vcrbaux of the sessions of this Commission and of the committees of examination
will be eagerly consulted, and they will be found to contain a study of these
questions, from every standpoint, both conscientious and profound, the valuable
elements of which will be drawn upon for future action.
But, gentlemen, in my opinion it is not in this that lies the principal signifi
cance of the Second Peace Conference. \Ve cannot fail to recognize the fact
that one of the principal guarantees of the maintenance of peaceful relations
between nations is a more intimate knowledge of mutual interests and needs;
the establishment of many and varied relations, forming an ever-spreading net
work, which finally creates a moral and material solidarity that, more and more,
resists every warlike undertaking. The progress of the present Conference is
the greatest that mankind has ever made in this direction. This is the first time
that the representatives of all constituted States have been gathered together
to discuss interests which they have in common and which contemplate the good
of all mankind. Furthermore, by the collaboration of the representatives of Latin
America, new and very precious elements have unquestionably been paid into the
common treasury of international political science, the value of which we have
but imperfectly known hitherto. (Applause.) On their part, the representatives
of Central and South America have had an opportunity to acquire a more inti
mate knowledge of the internal situations and reciprocal relations of European
States, which, with their various institutions, their historical development, their
traditions and their individual pecularities, present political conditions that are
perceptibly different from those under which the younger nations of the New
World live and progress. This more intimate knowledge has thus been of advan
tage to both, and has facilitated collaboration in the Conference, which is a
genuine step forward for mankind. (Applause.)
\Ve may therefore refute the accusation which some people are already try
ing to hurl at us, alleging that we have done nothing for the maintenance of peace,
nothing for the progress of human solidarity. There is doubtless a great deal
still to be done in this direction. Nations must be educated in order that they
may learn to esteem and love each other, still keeping their own individuality and
the traditions that are dear to them. We should also recognize the fact that the
voices which have been raised around us and in the press connected with the
Conference, making a recommendation to this effect to the Governments, were
indeed proclaiming a principle by which the directors of the affairs of the world
may profit. Besides, it is too soon to estimate at its true value the significance of
the work of the Second Peace Conference. The press that showed an interest in
the Conference has been kept regularly and fully in touch with its labors
by the secretary general. The press has thus been able to keep the whole
[589] world informed of the progress of the work; but all conclusions must be
left for a just estimate of the work as a whole, from a more distant and
consequently more objective view-point. The true friends of peace and of the
development of humanity in the direction of moral solidarity, right, and justice
will not fail to undertake this work in sincerity and good faith. :May their
efforts serve to arrest the outbursts of a certain kind of publicity, which, from
interested motives, seeks only to incite nations against one another, breathing
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hatre.d, purposely poisoning the most trivial political incidents, and in this way
creatmg or aggravating the dangers which may threaten the peace of the world
for the m~intenance of which we are called to labor. (Applause.)
,
That IS our work. We all feel that we have collaborated conscientiously
and have done our best. It has not been possible for us to do everything. Let
us leave it for those who come after us to develop what we have been able to
sketch, and to prepare in their turn for future Conferences the outlines of such
work as they may not succeed in accomplishing themselves. As for us, the
present Conference has at any rate made its mark in the history of mankind, for
it has been the first to assume a universal character by making the delegates of
the whole world march hand in hand along the road of progress.
Need I add that, so far as I am personally concerned, I consider as the
finest climax of a long diplomatic career the honor which has befallen me of
presiding over the work of this illustrious assembly. I have devoted all my
powers to it; I have given it all my good-will. I have been proud and happy to
see the concord which has constantly prevailed among us during the past four.
months, and I shall carry away with me, as a result of our long collaboration, the
most glorious memory of my life. You have made my task easy, gentlemen, by
your kindness and your indulgence, and I desire to extend to you my most cordial
thanks. (Applause.) I should mention more particularly my most intimate
collaborators-the vice president of the Conference; the presidents and vice
presidents, the reporters and secretaries of the Commissions and subcommissions,
and, above all, the indefatigable secretariat with its chief, the secretary general.
Their arduous work, which has been performed with such eagerness, with the
aid of an admirable printing establishment, has been a model of order, system,
and accuracy. (Repeated applause.)
.
Before separating, gentlemen, there remain!! a final duty to perform, duty
of the heart, with which you will certainly permit me to conclude my presidency.
I ask your permission to address the following telegram to Her Majesty the
Queen of the Netherlands:

a

Before separating, upon the completion of their labors, the delegates of
the Powers gathered together for the Second Peace Conference, beg Your
Royal Majesty graciously to accept the respectful expression of their grati
tude for the august interest -yhich yO? ~ave c~:mtinued to take in their
activities as well as for the gracIOus hospItalIty whIch has been accorded them
by the Netherland Government and which Your Majesty ~as deigned .to
promise likewise for future Conferences. They express theIr most cordIal
good wishes to Your Royal Majesty for the prosperity of your reign. 1
(Repeated applause.)
In one of the last sessions there were expressions of thanks to the august
initiator of the Peace Conferences, His Majesty the Emperor of Russia. The
Conference will now be willing, I trust, to pay its respects to the President
{590] of the United States of North America, the first to propose the meeting of
the Second Conference, and to authorize me to address the following
telegram to him:
Having completed their labors, the delegates of the Second Peace Con
ference gratefully remember the initial proposal for its call, which was made
1

See the reply of Her Majesty, annex A to these minutes.
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by the President of the United States, and present to him their respectful
compliments. 1 (Applause.)
Finally, gentlemen, permit me to offer the expression of our gratitude to the
honorary president of the Conference, his Excellency the Minister of Foreign
Affairs of the Netherlands, as well as to all the branches of the Royal Govern
ment, whose workings, I fear, we have too long hindered and thus abused the
hospitality which was extended to us. (Applause.)
As the present Conference is about to enter the domain of the past, let me
glance at the future. Many of us will probably assemble here again in a few years
at the next world meeting. Others-and I shall no doubt be among them-will
appear no more; but let us hope that in continuing our common work you will
recall with sympathy our collaboration and will now and then give a kind thought
to him who has had the honor to preside here (applause) and who wishes most
sincerely for the success of future Peace Conferences and the ever-increasing
development of human solidarity in international relations, based on justice
and law. (Prolonged applause.)
His Excellency Mr. DE BEAUFORT has the floor.
His Excellency Mr. de Beaufort: I request Mr. PRESIDENT to accept the
expression of my gratitude for the cordial and kind words he has just expressed
to the vice president. My task has not been difficult, for the vice presidency
is not a very heavy burden when one has the advantage of a president like his
Excellency Mr. NELIDow. (Applause.)
I will not praise him here; his praise is upon the lips and in the heart of
everyone present. 'vVe have all had occasion to appreciate the eminent qualities
of our president, we have all admired his indefatigable zeal, his learning, his
t~ct and his spirit of conciliation. We have seen our president always in our
midst assisting in every way possible the meetings of our commissions and our
committees of examination. I am almost tempted to say, at the risk of using an
expression which might me considered as incongruous in a Peace Conference: our
president is always on the firing line.
I am sure, the name of Mr. NELIDow will remain impressed in your memories
as it will be in mine, and although I have no special mandate I am convinced
that I voice your sentiments when I ask our eminent president to accept the
assurance of our sympathy, our gratitude, and veneratiQn, and of our best wishes
for his happiness. (Applause.) I propose, gentlemen, that you all rise in honor
of our worthy and honored president, his Excellency Mr. NELIDOW. (The Assem
blyarises.) (Applause.)
Permit me, gentlemen, to add several words more to what I have just said.
We are upon the eve of separation, and for my part, I experience great regret
in taking leave of so many distinguished men from all parts of the world,
[591] with whom I have had the pleasure and the good fortune to be associated
for more than four months.
When about to separate after having labored together in a great work, we
ask ourselves what has been the result of these labors. I do not conceal from
myself the fact that viewed in the light of certain organs of public opinion the
fruits of our labors have been disappointing; but we should not forget that those
whose minds are centered exclusively upon what the Conference might have done
l See t~e reply of the Secretary of State of the United States of America, in the name
of the PresIdent, annex B to these minutes.
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thereby lose sight of all that it really has accomplished. There is no need for
me to enumerate a.ll the Conventions and Declarations to show you the importance
of our work. I WIll only say that personally I do not feel in any way discouraged.
I appeal here to all of our colleagues who have had experience in parlia
mentary work. They know as well as I that complaints against the slow progress
of these proceedings are heard in all countries, and that efforts to accelerate this
progress almost always remains ineffectual. They are aware of the obstacles that
continually present themselves during the elaboration of important laws and of the
fact that this elaboration, even to be succesesfully carried out, demands an
undue amount of time.
Nevertheless, these parliaments are composed of men acquainted with one
another, all speaking the same language, living under the same laws, having
common interests and full liberty of action.
On the contrary, the Conference in which we have taken part, appropriately
styled the World Parliament, was composed of men who for the most part were
unknown to each other, who spoke different languages, men living under differ
ent laws and furnished with precise instructions based upon the interests of
their Governments. Moreover, it devolved upon the Conference to solve difficult,
delicate and often new questions, questions which involve the highest interests
and which may not be settled except by mutual concessions.
I believe then that there is no occasion for surprise that the elaboration of
the task submitted to this Conference should have been so difficult and have
required so long a time.
In my opinion, it is rather surprising to see what the Conference has accom
plished in four months, and the agreements that have been reached upon different
points of great importance upon which opinions were at first greatly divided.
Permit me, g2ntlemen, to call to YOtlr minds apropos of this subject the
celebrated utterances of a statesm:::.n well known in history who replied to an
indiscreet interrogator who asked him if he believed he had achieved much during
his long career:
Little, when I consider myself alone; a little, when I compare myself
with others.
At the risk of abusing your patience I still permit myself to make an obser
vation along these lines which will be of some use in future.
All parliaments have minute regulations containing provisions for their
work. I believe that the necessity of similar regulations for the Peace Confer
ence is becoming more and more urgent. During the course of our deliberations
questions of procedure were sometim~s brought up. They. presented s.erio~s
difficulties and had to be done away wIth or else settled hurnedly. I belIeve It
would be advisable to establish settled rules which could give these questions a
fixed and permanent solution. To the numerous VQ?llX uttere~ in the Co~ference,
I wish them to add the following, namely, that the preparatIOn of a mmute set
of regulations for the Conference be studied and submitted to the next Conference
at its first meeting.
..
.
[592] Gentlemen, when saying adieu one always adds au revotr: ThIS au reVOlr
at this time not only implies the hope of a personal meetmg but also of a
meeting at the Conference; it. signifies ~h.e con.tinuity of our work.
Permit me to say au reVOlr} and to Jom to It the VQ?lI that the Conference of
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1907 will open an era of peace for the entire world which will last continuously
until the next Peace Conference. (Repeated applause.)
The President: His Excellency Sir EDWARD FRY, first delegate of Great
Britain has the floor.
His Excellency Sir Edward Fry: As senior member of this Conference it
is, I believe, my privilege and my duty to reply to the eloquent addresses of
our president and vice president, and, at the same time, to thank them most
sincerely for their long labors.
His Excellency Mr. NELIDow has presided over our meetings with absolute
dignity and impartiality, and the courtesy and good-will he has always shown in
his relations with all the members of the Conference merit all the praise that
we can bestow upon him.
Mr. NELIDow was called upon to fill one of the highest posts in the entire
world; he fulfilled his duties in a manner worthy of his exalted position, of his
country, and of himself.
His Excellency has not only presided over our meetings, he has willingly
given his assistance to the plan relative to the assembly and the constitution of a
Third Peace Conference, and His Majesty the Emperor of Russia has again
shown his interest in this Institution by authorizing Mr. NELIDOW himself to
present this proposal to us.
His Excellency Mr. BEAUFORT, who as Minister of Foreign Affairs in 1899
was associated with the work of the First Conference, has again distinguished him
self by the creditable way in which he has fulfilled the duties of vice president
and of president of the Correspondence Commission.
Gentlemen, in your name I express to him our most sincere gratitude.
(Applause.)
In your name I offer our respectful homage to Her Majesty the Queen
of the Netherlands who has received us with a hospitality which demands our
most sincere gratitude. (Applause.)
I hasten to join in your name to the gratitude expressed by his Excellency
Mr. NELIDOW to the presidents, reporters and secretaries of the commissions and
subcommissions: they have worked day and night during long months and we can
never thank them sufficiently for all that they have done. (Applause.)
I have no intention of reviewing the labors of this Conference. I will confine
myself to remarking that, of all the plans we have adopted, the most remarkable
in my opinion is that of the Prize Court because it is the first time in the history
of the world that a real international court has been constituted. International
law to-day is scarcely more than a confusion of opinions, often contradictory, and
of decisions of natinal courts based upon national laws. We hope that in
the future there will be formed around this Court by degrees a system of truly
international laws owing their existence only to principles of justice and equity,
and which will have consequently a right not only to the admiration of the world
but to the respect and obedience of civilized nations. (Applause.)
[5931 One word more. We will soon separate: and I am sure that each one of
us will wish for all the 0thers, and for their countries, the blessing of
heaven.
Finally, I say from my heart and calling to mind all that the word implies:
Adieu. (Repeated applause.)
The President: His Excellency the first delegate of Italy has the floor.
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. H~s Ex~ellen~y Count Tornielli:. Gentlemen, permit the delegate of Italy,

~hlch m anCIent tImes was the .cor~1petItor of the Netherlands in the art of print

mg, to express a word of adnuratlOn for the work accomplished by the printing
office of the Conference.
~Vhen the labors of the First Conference were at an end, my predecessor
took It upon himself to draw the attention of his colleagues to what he called a
miracle of typographical labor. What should we say to-day of this work doubled,
perhaps tripled, kept up for four long months always at the same rate, without
an interruption, at which we were, and with reason, always astonished?
The sight of this enormous amount of labor-neat, well ordered and well
directed, is a great honor to the workmen and to their directors.
Thanks to them our burden has not only been lightened, but we have never
been out of work for a single day.
Let us render praise to the perfectly regulated management which obtains
such marvelous results and ask it to inform the modest workmen of our deep
gratitude. (Repeated applause.)
The President: The first delegate of the Argentine Republic has the floor.
His Excellency :Mr. Saenz Pefia: Mr. President, in' the name of the
Government of my country, I must express its gratitude to the Governments of
Russia and of the Netherlands for the invitation addressed to the nations of Latin
America in so far as this gracious act permitted the Argentine Republic to take
part in the Second Peace Conference.
It is the first time that the representatives of South America have joined in
your deliberations; the summons was a friendly one on the part of the States
that assisted at the First Conference, and, if this call does not create for us a
different juridical system or political condition, it has made evident the existing
situation and welds into a mutual sentiment the happy cordiality of the great
human family. Justice is often rewarded, and such was the case with this
convocation. It is of common benefit to us, and marks progress and improvement
in public law, which, on account of its universal character, calls for the ., con
sensus" of all sovereignties without distinction of States or Continents. Hence
forth we are able to state that the political equality of States has ceased to be a
fiction and is established as an evident reality. According to the V(l?U of LAW
RENCE, there will not exist in the future one law of nations for Europe and
another for America.
In the history of Great Britain is recorded this memorable sentence uttered in
the Parliament of \Vestminister by one of his precursors. .. I have
[594] called aNew World into existence to redress the balance of the Old."
These words were pronounced during the first third of the nineteenth cen
turv and at the dawn of the twentieth century the evolution is complete, and the
so;e~eig;s of Russia and the Netherlands by convoking us here have constituted
themselves the executors of the prophecy of GEORGE CANNING. The balance is
established by law and the harmony of historical statutes which regulate and
adjust the two worlds like the two halves of a single sphere which must be
lightened by one justice and a same civilization. .
.
I t is evident that our progress has been swIft, smce we have succeeded and
the first century of our national life is not yet completed; if our existence has been
short. our organic labor was great and fruitful; and in referring to it before you
I am aware of the fact that you regard it with great sympathy and deep affection
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because our civilization is the result of your example, gentlemen representatives
of Europe, as the discovery of our continent will always stand as your work and
glory, gentlemen representatives of Spain and also of Italy, whose radiant skies
lightened the vision of the navigator who enlarged the world by encircling the
earth.
I wish to make special mention of two great Powers that have proved their
solid affection for us by supporting with all their influence the invitation of which
I speak: one actuated by a sentiment of friendship and continental solidarity;
the other by the tie of origin and race which is the voice of nature speaking to
the heart of men despite their mature age, and to the sentiment of peoples athwart
their sovereignty. If I mention at this time His Majesty King· ALPIIO~SO XIII
and his Excellency Mr. President ROOSEVELT, I do not consider that I diminish
by this act of justice the gratitude due to all the States represented at the First
Conference.
In speaking of Latin America and its relation with this assembly, I intend
to consider a historical fact and to make use of the right common to us all. No
one, I trust, will harbor the thought that I dream of taking upon myself faculties
or powers foreign to my mission. I have stated several places and upon several
occasions: .. In these days there exists no chancery in the New \Vorld," and no
American State has the right to speak in the name of the hemisphere. These
statements may appear useless but such is not really the case, especially at this
time, since it permits me to confine my words within the bounds of Argentine
thought. \Ve can differ with the American nations with regard to certain ideas
but not with regard to the sentiment of friendship and reciprocal respect which is
the life of the policy of our continent. The Argentine Republic may repeat here
a statement it made at the International Congress of \Vashington, in which Euro
pean nations did not take part: "\Ve lack neither affection or love for America,
we do lack distrust and ingratitude towards Europe." Such has always been
and such will always be our policy; we say this taking under full consideration
our national individuality and fully appreciating our sovereignty.
The Argentine Republic considers that it has the proper idea of its position
with regard to the States occupying the first rank in the order of services ren
dered to civilization. The size of nations like that of the human statue is a fact,
and it is a right we would be unwise to disregard and that we would do well to
imitate as an example and index of national greatness. Our civilization followed
yours and assimilated your experience and knowledge; we do not forget that \ye
have had predecessors; we respect and admire them and are happy to see that
they do not decline because, contrary to the order of human life, the pass
[595] ing of centuries renews their energies and progress enlivens their active
and vital existence.
The Argentine Republic, strong in these convictions, has not pretended to
dwell upon its policy in this cosmopolitan assembly, but it has not had to modify
it in pronouncing itself in favor of international progress in its most advanced
and clear form. It has, it is true, defended its opinions and presented its arbitra
tion and disarmament treaties, not with an idea of offering any information but
with the hope of being of general service. These treaties are our identification
car? in. the double role of sincere friends of peace and faithful supporters of
arbitratIon.
I wish to take advantage of this occasion to thank the Conference for its
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favorable reception of these treaties, and also for the address, inspired by these
documents, delivered by his Excellency Baron MARSCHALL VON BIEBERSTEIN.
Obligatory arbitration and the permanent tribunal constituted the two main
matters dealt with by this Conference; the Argentine Republic voted for both;
however we must declare with all sincerity that even though we have accomplished
much, we have not accomplished all; we have made progress, but are far from
our goal. vVhy? Because arbitration is the jurisdiction of the future which
seeks its definite juridical form in the present. \Ve could hardly reproach our
selves for not being able to anticipate time and the fundamental evolution of
ideas. Just as there is an atmospheric condition so there also exists an interna
tional state of the world which weighs upon all nations, and from this imperfect
present state of affairs with its unformed aspirations and generous sentiments it is
not possible for us to obtain a perfect radical formula. The question is one of
substance and not of form, a question of principles and not yet one of protocols.
The extension of sovereignty with its structure and political magnitude represented
unquestionable progress, but the time wiII come when it will be necessary to ask
whether this progress where humanity has stopped, whether this compos it of
right, pride and force constitute the last conception and the supreme object of law,
or whether it is not possible without altering its essence to eliminate the element
of force. It may be stated that the conception is not perfect when it regards
international judges as adversaries of sovereignty and the enemies of national
honor. It seems evident that this is the difficulty, the extension of that principle
where policy and science are united in the same excesses. So long as the princi
ple itself of the ideas is not changed in such a way as to place the matter upon a
new rational and scientific basis, we can render the usages of war more human
but we shall not be laying down the law of humanity. \Ve must create a special
international status of the world for peace without dishonor. This required labor
belongs to institutions, to scientific associations, to publicists and, in general, to
the thinkers who pursue the substantial change of ideas with perseverance. The
peace movement is maKing itself evident in all civilized nations and most particu
larly in France, among a respectable parliamentary group composed of eminent
thinkers who are well represented in this Conference. France knows the secret
of rendering truth contagious by the brilliancy of its intellect and by the warmth
of its heart which seems always inspired by the spirit of conciliation and warmed
by the genius of fraternity. vVe must wait, but in the meantime we must give
strong impetus to the movement, and declare that we as well as our successors
will always be ready to respond to the call of t~e cordiality of n~tions t~ con
solidate the new ideas from which peace may anse, not as a passmg sentIment,
but as an organic and living idea which wiII establish the honor of nations in the
relinquishing of force.
[596] The new doctrine already has its apostles and its pilgrims who look
toward the New \iVorld. That territory is rich and fertile for the germi
nation of all good seed. vVe will receive them with open arms and make
them realize that we too have our shrines there, upon the highest plateau of the
Cordillere of the Andes where we, with Chile, have carved the image of the
Redeemer Christ, inspiring concord of men and nations.
.
.
Mr. President, I request you in the name of the Argent.me RepublIc to
present its grateful homage to His Majesty the Emperor of Russia, NICHOLAS II,
the illustrious initiator of the Peace Conferences.
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Mr. :Minister for Foreign Affairs of the Netherlands, kindly accept all the
gratitude which we owe you for the kind hospitality we have received in the
country that you so well represent. May The Hague be called henceforth the
City of Justice and may your august Queen long remain the gracious chatelaine
of the peace and fraternity of nations. (Applause.)
The President: Mr. TRIANA, delegate of Colombia, has the floor.
Mr. Perez Triana: Mr. PRESIDENT, GENTLEMEN: This is the closing session
of the Second Peace Conference; the hour is solemn. The assembly for the first
time of all the nations of the world in a common movement for peace and justice
is an event whose great importance will increase each day.
Up to the present, humanity has dreamed the red dream of violence. It
moves through the centuries bent beneath the burden of war. Our material civili
zation has increased the elements of destruction. Our mitigations of ancient
ferocity are generally inspired by calculation which suppresses what is useless;
their motive is policy and not pity. It is permissible to exchange everything for
victory.
From the cradle to the grave the specter of war broods over us like a
pitiless sentinel. Kings, peoples are its slaves. Each generation finds the burden
'heavier than the preceding generation, whose faults and misfortunes it inherits.
\Vhen the clarion note is sounded all must be abandoned. It is the supreme duty
which demands the supreme sacrifice: illusion, tenderness, love, the dreams of
youth, the triumphs of old age, all disappear into the bloody gulf: war takes the
roses from our gardens and the branches from our laurel trees.
Everywhere is heard the complaint seeming to announce that resignation is
exhausted; that humanity has reached the end of its strength.
From the elevated and solitary eminence of his throne, a mighty monarch
heard the dull, one might say, the menacing rumor of this complaint. His soul
was tormented by this infinite suffering and he wished to alleviate it. That tear
of pity will live forever in the memory of men in a glow of imperishable grati
tude; it is more precious than dynastic prerogatives and the diamonds of the
imperial crown. (Applause.)
This is why we are assembled here, gathered from the corners of the world
by the wind of history which will now disperse us again to the ends of the
world, like leaves fallen from the trees.
The task of establishing peace on earth is great and difficult; it may not
[597] be realized in a day nor in a generation; but men are accustomed to
travel through life's shadowy valley content and courageous if but one
ray of hope gleams upon their path.
This Second Peace Conference has fed the sacred fire of hope in the
breast of man; it has thus fulfilled its duty within the limit of its power. We are
about to return to our countries with confirmed faith to preach the word of
encouragement. \Ve representatives of Latin America can say to our peoples
that we have taken our place among the great and ancient Powers of the earth,
that we have fulfilled our duty, and that henceforth we may be counted on as
useful factors in all movements for peace. (Applause.)
Great prudence in international policy was shown in permitting us to have
a v?ice in this assembly. Among nations as among men there are some who have
arnved upon the top of the mountain; others who are midway in their ascent;
and finally those who have scarcely begun their journey. The unquestionable
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possibilities of the future are worthy of the glory of the past and of the power
already acquired. The lowly of to-day may become the great of to-morrow. When
the question arises of correcting those abuses that oppress men and of preparing
for their future happiness, we can take our place among nations, we, who can
offer to all the unfortunate and ship-wrecked of life a place in the sun, a free
home upon the vast stretch of a continent where generous Providence has scat
tered all his gifts and blessings with a lavish hand.
Our plains are open to the winds of heaven; our territory is open to all
currents of life, to all the migrations of men. Latin America is destined to
become before the end of the first half of this century a constellation of great
and powerful nations. By taking these facts into consideration we understand
our historical role in this Conference. \Ve are the depositaries of the future, the
guardians of political independence and of the liberty of the millions of men who
will come to people our territory.
The voice of pessimism is often heard condemning the ideal of peace as a
dangerous illusion; struggle, it says, exists everywhere, force and violence are
supreme: it is the law of life. Listen not to these false prophets. The superiority
of man consists just in the fact that he is able to subordinate arbitrary violence
to law. On the day that a man was moved for the first time by the sorrow of
another, began the evolution of pity; on that day there appeared upon the
horizon the wondrous dawn of charity and peace among men.
These are the principles the Peace Conference has just established in a
solemn ma:nner. We should progress toward the ideal without faltering, without
counting either difficulties or sacrifices.
To inspire ourselves and to confirm our faith, we have but to follow the
example of the hospitable people among whom \ve are assembled.
One time they found themselves arrayed against the ocean which invaded
their territory; it was an enmity between the elements and man. Man said:
., Give way! we must have the very bed over which you roll as our fields for
tillage and pasture, for our villages and for our towns." And the struggle com
menced. A struggle that lasted for centuries, a struggle that was handed down
from generation to generation as a formidable and ennobling heritage. To-day,
outside the dykes that protect the conquered earth, the ocean shakes its briny
mane amidst the roaring hurricane; one would say that it is a hymn to one of
the most noble victories upon which man may pride himself, after a struggle where
no suffering was cursed by cruelty, where no tear was shed in bitterness,
[598] and where quiet and tranquil heroism raised itself before men like a
benediction and a promise. This is a lesson that all conquerors should
learn. (Applause.)
In parting we express our gratitude to the sovereign who convoked us, to
the august Queen who gave us her generous hospitality (applause), to the illus
trious President of the United States, and to all the eminent and benevolent men
who lent their valuable assistance to the great cause of redemption and justice.
(Prolonged" applause.)
The President: The first delegate of Japan has the floor.
His Excellency Mr. Tsudzuki: As the representative of a Power ~hat
several years ago experienced to the utmost the horrors of modern .war, I belIeve
that I am in a better situation than anyone else to express the feelmgs of appre
ciation of the eminently humanitarian labors of this Conference. Moreover, as I
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belong to the country at the greatest distance from the seat of this Conference, it
is my privilege to testify to the sentiment of gratitude that animates all peoples,
even at the opposite end of the globe, towards those of our colleagues who not only
took part in the assiduous work of this Conference, but guided and inspired it. But
above all, Mr. President, it is to you, the representative of the directing force of
this assembly, that I permit myself to address my most sincere thanks on behalf of
my country which, up until the end of the last century gave a very rare example
of profound and continuous ·peace for three hundred years; in the name of my
country that has always placed the calm and enduring happiness of peace high
above the troubled and passing glory of war.
In thus expressing my thanks to you, Mr. President, I realize that I but
repeat the praise we have never ceased to render to the cause of humanity and
peace. But it is not only to the chief official and representative of the Conference
that I desire to express my gratitude, Mr. President. In the name of the
Japanese delegation, which has had the honor of taking part in this noble task,
I desire to render profound homage to your work in the Conference, to your
impartiality, to your spirit of conciliation, to your perseverance, to your firm
desire of accomplishing humanitarian work, and to your sacrifice of all personal
considerations, even of health itself. (Applause.)
I believe, Mr. President, that in rendering you this homage it is but just
to think also of him who has assisted you and who would have replaced you in
case you had been prevented from sitting, his Excellency Mr. DE BEAUFORT.
It is a very pleasant duty for me to render justice to his tact, to his spirit of con
ciliation and impartiality, and above all to his rare and beautiful characteristic
of self-effacement, with which he collaborated in the delicate and difficult labors
of the presidency of the first truly cosmopolitan Conference in history. In
rendering this praise to our vice president, I cannot forget that Mr. DE BEAUFORT
is also the first delegate of the Netherlands and thus forms the prudent and valu
able link between the Conference and the. Government which accorded us such
generous hospitality for four months, a hospitality in keeping with the chivalric
name of the hall where we are meeting to-day. (Applause.)
Permit me to take advantage of this opportunity to repeat my thanks to all
the presidents and vice presidents who guided to a successful conclusion the
work, sometimes rather difficult, of the commissions and subcommissions, and
also to the reporters, secretaries and other officials of the internal admin
[599] istration of the Conference. I am convinced that it is the efforts of these
gentlemen, Mr. President, that have enabled you to declare to the world
and to posterity that we have done much for the cause of humanity. It is the
work of these gentlemen that permits us to say to our own consciences that our
assembly here from all parts of the globe was not in vain.
In conclusion, I wish to express my thanks to you, gentlemen, for the cordial
welcome you have accorded to one of your younger brothers in this truly inter
national fraternity; you have recognized that we are younger relations, that we
are with you heart and soul in your century-old devotion to the great cause of peace
and civilization.
Having addressed these words to our presidents and colleagues of the Con
ference, I permit myself to go beyond the bounds of this assembly. I particu
larly wish to join with all my heart in the sentiment of profound gratitude
just expressed to the Netherland Government not only for the cordial hospitality
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which for four mo,:th~ has per~itted .us to carry out our work in a peaceful
atmosphere of hospltalIty and fnendshlp, but also for the assistance direct and
indirect with which the Netherland Government supported the operation of this
Conf.erence. I wish to address to his Excellency the Minister for Foreign
Affa~rs of the .Nethe:lands the deep gratitude of the country whose uninterrupted
relatlOns of fnendshlp and peace with his nation have lasted for three centuries
and which will always remember that but a century ago we gave to all the repre~
sentatives of western civilization in the Extreme Orient the general name of
Dutch. (Applause.)
The President: His Excellency the first delegate of Persia has the floor.
His Excellency Samad Khan Momtas-es-Saltaneh: Mr. President, in the
name of one of the most ancient countries of the world, I ask permission to say a
few words to join in this enthusiasm emanating from this historic hall. It is
really to you, Mr. President, that we owe the success of our labors. During the
four months and a half you and our illustrious aides, the presidents of the four
commissions, have shown ability and great patience in leading to a happy con
clusion the deliberations of the Second Peace Conference.
We hasten to offer you in return the expression of our sincere gratitude.
I am sure that we all separate with never to be forgotten memories, and also
with a certain sadness at quitting this hospitable country where each one leaves
some part of himself. (Applause.)
The President: His Excellency the Minister for Foreign Affairs of the
Netherlands has the floor.
His Excellency Jonkheer van Tets van Goudriaan: GENTLEMEN: I desire
before we separate to repeat the assurance of the great and sincere satisfaction
that the meeting of the Second Peace Conference at The Hague has given to Her
Majesty the Queen, my august sovereign, and to her Government (ap
[600] plause), and I beg to assure you that the Queen will be deeply touched by
the gracious telegraphic message which you have decided to adddress to
Her Majesty.
Your deliberations have been followed with keen interest in the Netherlands,
and we rejoice that, thanks to your profound knowledge of the questions which
you had under discussion, your devoted and persistent application has not failed
to bear fruit.
You were called together to continue the work of the First Peace Con
ference. Your task, less brilliant perhaps in a certain sense, was not less ardous
than that of the assembly which met in 1899, and there is reason to predict that
the solutions you have found for a certain number of questions submitted for
your consideration will not entirely satisfy the aspirations of ardent promoters
of pacifistic doctrines. After a while, however, an examination of the proces
verbaux and other documents relating to your labors will show that you were
obliged to face problems, the solution of which required conciliation of divergent
interests in the field of international relations. But as the compromises which
are indispensable in such cases affect the free exercise of their rights, agreement
between the Powers could be brought about only with great difficulty.
The Conventions, which await your signature, prove that, in spite of all, y.ou
have succeeded in bringing about such an agreement upon several matters which
.
formed part of the program of the Conference.
In regard to other questions your efforts were not crowned wlth the same
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success. Not without some regret, you have decided to leave their solution to a
Third Peace Conference. You have believed, and rightly, that it is better to give
public opinion time to grow stronger with respect to these points. Such public
opinion is indispensable in smoothing the road for good understanding, and it
had not attained the necessary development and strength.
But all this has already been said at greater length and with greater eloquence
by the orators who have spoken before me. I refrain therefore from dwelling
further upon your labors.
\Vhen the next assembly meets at The Hague, in pursuance of the Va'ft
which you have seen fit to formulate, and for which I sincerely thank you in
the name of the Queen and of the Netherland Government, it will be sure to
meet with the same welcome which we have happily been able to extend to the
two preceding assemblies. We shall be very happy to be able to offer our hos
pitality to this new assembly as well, and to those which may be called after it.
We shall be proud to see them deliberate in our midst like their predecessors.
For, from the repeated choice of the royal capital of the Netherlands as the
meeting-place of these gatherings of the representatives of the States of the
world, we may venture to conclude that we have succeeded in surrounding them
with a serene, tranquil, and sympathetic atmosphere, such as befits their delibera
tions. We hightly appreciate the fact that The Hague may thus become the
regular and permanent seat of the Peace Conferences. (Applause.)
I cannot close, gentlemen, without expressing the respectful gratitude which
we all feel toward the august initiator of the work for the advancement of
which you have been laboring with the great confidence that distinguishes you,
and our sincere thanks for the powerful aid given to this work by the President
of the United States of America.
In expressing these sentiments, I am sure that I am the faithful interpreter
of your thought. Indeed, upon the proposal of your honorable president, you
have already shown your desire to address your thanks by telegraph to
[601] Mr. ROOSEVELT. Permit me therefore to propose that you address the
following telegram to His Majesty the Emperor of Russia.
The Second Peace Conference, at its closing session, most respectfully
addresses the expression of its profound gratitude to the august initiator and
promoter of the humanitarian work of peace, in which it has labored under
the presidency of Your Majesty's representative. (Repeated applause.)
The President: I regret to announce that the meeting is adjourned and the
Conference is closed.
The meeting adjourns at 5 o'clock.
The President,
NELIDOW.

Secretaries General,

W.

DOUDE VAN TROOSTWIJK.

PROZOR.
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Annex A
[602]
TELEGRAM OF HER MAJESTY THE QUEEN OF THE NETHER
LANDS RECEIVED BY MR. NELIDOW AFTER THE
CLOSE OF THE CONFERENCE
I thank your Excellency and the other delegates for the telegram just
received. It has been most gratifying to see the Second Peace Conference
assembled at my residence, and I renew the assurance that it will afford me
great pleasure to offer hospitality to future Conferences.
(Signed) WILHELMINA.

Annex B
[603]
LETTER OF MR. ROOT, SECRETARY OF STATE OF THE UNITED
STATES OF AMERICA, RECEIVED BY MR. NELIDOW
AFTER THE CLOSE OF THE CONFERENCE
DEPARTMENT OF STATE, \VASHINGTON, October 24, 1907
EXCELLENCY: I have the honor to advise your Excellency that the President
has received the telegram of the eighteenth instant by which you informed him
that the delegates to the second Peace Conference remembered with gratitude
the initial proposition which was made by the President for the convocation of
the Conference, and having completed their labors, wished to present to him their
respectful homage.
I am charged by the President to express to you and to the delegates to the
Conference his high appreciation of your courteous message and his sense of the
honor conveyed by it, and to offer to the delegates his congratulations upon the
beneficent results of their deliberations.
Accept, Excellency, the assurances of my distinguished consideration.
(Signed) ELIHU ROOT,

Secretary of State of the United States of America.
His Excellency the President of
the Second Peace Conference, The Hague.

CONVENTIONS AND FINAL ACT

[604]

I
CONVENTION FOR THE PACIFIC SETTLEMENT OF
INTERNATIONAL DISPUTES

[The Convention having to remain open for signature until June 30, 1908,
the signatory Powers and their plenipotentiaries shall be inscribed upon that
date conformably to the following order adopted for the Final Act:
Germany, the United States of America, the Argentine Republic, Austria
Hungary, Belgium, Bolivia, Brazil, Bulgaria, Chile, China, Columbia, the Republic
of Cuba, Denmark, the Dominican Republic, the Republic of Ecuador, Spain,
France, Great Britain, Greece, Guatemala, the Republic of Haiti, Italy, Japan,
Luxemburg, Mexico, Montenegro, Nicaragua, Norway, Panama, Paraguay, the
Netherlands, Peru, Persia, Portugal, Roumania, Russia, Salvador, Serbia, Siam,
Sweden, Switzerland, Turkey, Uruguay, the United States of Venezuela.]
Anirriated by a strong desire to work for the maintenance of general peace;
Resolved to promote by their best efforts the friendly settlement of inter
national disputes;
Recognizing the solidarity uniting the members of the society of civilized
nations;
Desirous of extending the empire of law and of strengthening the apprecia.:.
tion of international justice;
Convinced that the permanent institution of a tribunal of arbitration accessible
to all, in the midst of the independent Powers, will contribute effectively to this
result;
.
Having regard to the advantages attending the general and regular organiza
tion of the procedure of arbitration;
Sharing the opinion of the august intiator of the International Peace Confer
ence that it is expedient to record in an international agreement the principles of
equity and right on which are based the security of States and the welfare of
peoples;
[60S] Being desirous, with this object, of ensuring the better working in practice
of commissions of inquiry and tribunals of arbitration, and of facilitating
recourse to arbitration in cases which allow of a summary procedure;
Have deemed it necessary to revise in certain particulars and to complete the
work of the First Peace Conference for the pacific settlement of international
disputes;
The high contracting Parties have resolved to conclude a new Convention
for this purpose, and have appointed the following as their plenipotentiaries:
[Here follow the names of plenipotentiaries.]
Who, after having deposited their full powers, found in good and due form,
have agreed upon the following:
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PART I.-THE MAINTENANCE OF GENERAL PEACE
ARTICLE

1

\\lith a view to obviating as far as possible recourse to force in the relations
between States, the contracting Powers agree to use their best efforts to ensure
the pacific settlement of international differences.
PART n.-GooD OFFICES AND MEDIATION

2
In case of serious disagreement or dispute, before an appeal to arms, the
contracting Powers agree to have recourse, as far as circumstances allow, to
the good offices or mediation of one or more friendly Powers.
ARTICLE

3
Independently of this recourse, the contracting Powers deem it expedient
and desirable that one or more Powers, strangers to the dispute, should, on
their own initiative and as far as circumstances may allow, offer their good offices
or mediation to the States at variance.
Powers strangers to the dispute have the right to offer good offices or media
tion even during the course of hostilities.
The exercise of this right can never be regarded by either of the parties in
dispute as an unfriendly act.
ARTICLE

ARTICLE

4

The part of the mediator consists in reconciling the opposing claims and
appeasing the feelings of resentment which may have arisen between the States
at variance.
ARTICLE

5

The functions of t1.e mediator are at an end when once it is declared, either
by one of the parties to the dispute or by the mediator himself, that the means
of reconciliation proposed by him are not accepted.
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ARTICLE

6

Good offices and mediation undertaken either at the request of the parties
in dispute or on the initiative of Powers strangers to the dispute have exclusively
the character of advice and never have binding force.
ARTICLE

7

The acceptance of mediation cannot, unless there be an agreement to the con
trary, have the effect of interrupting, delaying, or hindering mobilization or other
measures of preparation for war.
, If ,it takes place after the commencement of hostilities, the military oper
ations m progress are not interrupted unless there be an agreement to the
contrary,
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8

The contracting Powers are agreed in recommending the application, when
circumstances allow, of special mediation in the following form:
In case of a serious difference endangering peace, the States at variance
choose respectively a Power, to which they entrust the mission of entering into
direct communication with the Power chosen on the other side, with the object
of preventing the rupture of pacific relations.
For the period of this mandate, the term of which, unless otherwise stipu
lated, cannot exceed thirty days, the States in dispute cease from all direct
communication on the subject of the dispute, which is regarded as referred
exclusively to the mediating Powers, which must use their best efforts to settle it.
In case of a definite rupture of pacific relations, these Powers are charged
with the joint task of taking advantage of any opportunity to restore peace.

PART IH.-INTERNATIONAL COMMISSIONS OF INQUIRY
ARTICLE

9

In disputes of an international nature involving neither honor nor essential
interests, and arising from a difference of opinion on points of fact, the contract
ing Powers deem it expedient and desirable that the parties who have not been
able to come to an agreement by means of diplomacy, should, as far as circum
stances allow, institute an international commission of inquiry, to facilitate a solu
tion of these disputes by elucidating the facts by means of an impartial and con
scientious investigation.
ARTICLE 10
International commISSIOns of inquiry are constituted by special agreement
between the parties in dispute.
The inquiry convention defines the facts to be examined; it determines the
mode and time in which the commission is to be formed and the extent of the
powers of the commissioners.
It also determines, if there is need, where the commission is to sit, and
whether it may remove to another place, the language the commission shall
use and the languages the use of which shall be authorized before it, as well
as the date on which each party must deposit its statement of facts, and, generally
speaking, all the conditions upon which the parties have agreed.
If the parties consider it necessary to appoint assessors, the inquiry conven
tion shall determine the mode of their selection and the extent of their powers.
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ARTICLE

11

If the inquiry convention has not determined where the commission is to
sit, it shall sit at The Hague.
The place of sitting, once fixed, cannot be altered by the commission except
with the assent of the parties.
I f the inquiry convention has not determined the languages to be employed,
the question is decided by the commission.
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ARTICLE

12

Unless otherwise stipulated, commissions of inquiry are formed in the manner
determined by Articles 45 and 57 of the present Convention.
ARTICLE

13

In case of the death, retirement, or disability from any cause of one of the
commissioners or one of the assessors, should there be any, his place is filled in
the same way as he was appointed.
ARTICLE

14

The parties are entitled to appoint special agents to attend the commission of
inquiry, whose duty it is to represent them and to act as intermediaries between
them and the commission.
They are further authorized to engage counselor advocates, appointed by
themselves, to state their case and uphold their interests before the commission.
ARTICLE

15

The International Bureau of the Permanent Court of Arbitration acts as
registry for the commissions which sit at The Hague, and shall place its offices
and staff at the disposal of the contracting Powers for the use of the commission
of inquiry.
ARTICLE 16
I f the commission meets elsewhere than at The Hague, it appoints a secretary
general, whose office serves as registry.
It is the function of the registry, under the control of the president, to make
the necessary arrangements for the sittings of the commission, the preparation
of the minutes, and, while the inquiry lasts, for the custody of the archives,
which shall subsequently be transferred to the International Bureau at The
Hague.
ARTICLE 17
In order to facilitate the constitution and working of commissions of in
quiry, the contracting Powers recommend the following rules, which shall be
applicable to the inquiry procedure in so far as the parties do not adopt other
rules.
ARTICLE 18
The commission shall settle the details of the procedure not covered by the
special inquiry convention or the present Convention, and shall arrange all the
formalities required for dealing with the evidence.
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19
On the inquiry both sides must be heard.
At the dates fixed, each party communicates to the commission and to the
other party the statements of facts, if any, and, in all cases, the instruments,
papers, and documents which it considers useful for ascertaining the truth,
as well as the list of witnesses and experts whose evidence it wishes to be heard.
ARTICLE
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20
The commlSSlOn is entitled, with the assent of the parties, to
porarily to any place where it considers it may be useful to have
this means of inquiry or to send thither one or more of its members.
must be obtained from the State on whose territory it is proposed
inquiry.
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21
Every investigation, and every examination of a locality, must be made in the
presence of the agents and counsel of the parties or after they have been duly
summoned.
ARTICLE

ARTICLE 22
The commission is entitled to ask either party for such explanations and
information as it deems expedient.

23
The parties undertake to supply the commission of inquiry, as fully as they
may think possible, with all means and facilities necessary to enable it to become
completely acquainted with and to accurately understand the facts in question.
They undertake to make use of the means at their disposal under their mu
nicipal law, to ensure the appearance of the witnesses or experts who are in their
territory and have been summoned before the commission.
If the witnesses or experts are unable to appear before the commission, the
parties will arrange for their evidence to be taken before the qualified officials of
their own country.
ARTICLE 24
For all notifications which the commission has to make in the territory of a
third contracting Power, the commission shall apply direct to the Government of
that Power. The same rule shall apply in the case of steps being taken to procure
evidence on the spot.
The requests for this purpose are to be executed in accordance with the
means at the disposal of the requested Power under its municipal law. They can
not be rejected unless this Power considers them of a nature to impair its sovereign
rights or its safety.
The commission will also be always entitled to act through the Power 10
whose territory it sits.
ARTICLE

ARTICLE

25

The witnesses and experts are summoned on the request of the parties or
by the commission of its own motion, and, in every case, through the Government
of the State in whose territory they are.
The witnesses are heard in succession and separately, in the presence of the
agents and counsel, and in the order fixed by the commission.
ARTICLE 26
[609]
The examination of witnesses is conducted by the president.
The members of the commission may, however, put to each witness the
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questions that they consider proper in order to throw light on or complete his
evidence, or in order to inform themselves on any point concerning the witness
within the limits of what is necessary in order to get at the truth.
The agents and counsel of the parties may not interrupt the witness when
he is making his statement, nor put any direct question to him, but they may ask
the president to put such additional questions to the witness as they think expe
dient.
ARTICLE

27

The witness must give his evidence without being allowed to read any
written draft. He may, however, be permitted by the president to consult notes
or documents if the nature of the facts referred to necessitates their employment.
28
A minute of the evidence of the witness is drawn up forthwith and read to
the witness. The latter may make such alterations and additions as he thinks well,
which shall be recorded at the end of his statement.
'When the whole of his statement has been read to the witness, he is required
to sign it.
ARTICLE

29
The agents are authorized, in the course of or at the close of the inquiry, to
present in writing to the commission and to the other party such statements,
requisitions, or summaries of the facts as they consider useful for ascertaining
the truth.
ARTICLE

ARTICLE 30
The commission considers its decisions in private and the proceedings remain
secret.
All questions are decided by a majority of the members of the commission.
If a member declines to vote, the fact must be recorded in the minutes.
ARTICLE 31
The sittings of the commission are not public, nor are the minutes and docu
ments connected with the inquiry published, except in virtue of a decision of the
commission taken with the consent of the parties.

32
After the parties have presented all the explanations and evidence, and the
witnesses have all been heard, the president declares the inquiry terminated, and
the commission adjourns to deliberate and to draw up its report.
ARTICLE

ARTICLE 33
The report is signed by all the members of the comn lission.
If one of. the members refuses to sign, the fact is mentioned; but the validity
of the report IS not affected.
ARTICLE 34
The report of the commission is read at a public sitting, the agents and
counsel of the parties being present or duly summoned.
A copy of the report is delivered to each party.

[610]
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3S
The report of the commission is limited to a finding of facts, and has in no
way the character of an award. It leaves to the parties entire freedom as to the
effect to be given to this finding.
ARTICLE

36
Each party pays its own expenses and an equal share of the expenses of the
commission.
ARTICLE

PART IV.-INTERNATIONAL ARBITRATION
CHAPTER

I.-The system of arbitration

ARTICLE 37
International arbitration has for its object the settlement of disputes beh.veen
States by judges of their own choice and on the basis of respect for law.
Recourse to arbitration implies an engagement to submit in good faith to the
award.
ARTICLE 38
In questions of a legal nature, and especially in the interpretation or appli
cation of international conventions, arbitration is recognized by the contracting
Powers as the most effective and at the same time the most equitable means of
settling disputes which diplomacy has failed to settle.
Consequently, it would be desirable that, in disputes about the above-men
tioned questions, the contracting Powers, if the case arise, have recourse to arbi
tration, in so far as circumstances permit.
ARTICLE 39
The arbitration convention is concluded for questions already existing or for
questions which may arise eventually.
It may embrace any dispute or only disputes of a certain category.
ARTICLE 40
Independently of general or private treaties expressly stipulating recourse to
arbitration as obligatory on the contracting Powers, these Powers reserve to them
selves the right of concluding new agreements, general or private, with a view to
extending obligatory arbitration to all cases which they may consider it possible
to submit to it.
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CHAPTER

H.-The Permanent Court of Arbitration
ARTICLE

41

With the object of facilitating an immediate recourse to arbitration for
international differences which it has not been possible to settle by diplomacy,
the contracting Powers undertake to maintain the Permanent Court of Arbitra
tion, as established by the First Peace Conference, accessible at all times and
operating, unless otherwise stipulated by the parties, in accordance with the rules
of procedure inserted in the present Convention.
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ARTICLE 42
The Permanent Court is competent for all arbitration cases, unless the parties
agree to institute a special tribunal.

43
The Permanent Court has its seat at The Hague.
An International Bureau serves as registry for the Court. It is the channel
for communications relative to the meetings of the Court; it has the custody of
the archives and conducts all the administrative business.
The contracting Powers undertake to communicate to the Bureau, as soon
as possible, a duly certified copy of any conditions of arbitration arrived at
between them and of any award concerning them delivered by a special tribunal.
They likewise undertake to communicate to the Bureau the laws, regulations,
and documents eventually showing the execution of the awards given by the
Court.
ARTICLE

ARTICLE

44

Each contracting Power selects four persons at the most, of known compe
tency in questions of international law, of the highest moral reputation, and
disposed to accept the duties of arbitrator.
The persons thus selected are inscribed, as members of the Court, in a list
which shall be notified to all the contracting Powers by the Bureau.
Any alteration in the list of arbitrators is brought by the Bureau to the
knowledge of the contracting Powers.
Two or more Powers may agree on the selection in common of one or more
members.
The same person can be selected by different Powers. The members of the
Court are appointed for a term of six years. Their appointments can be renewed.
In case of the death or retirement of a member of the Court, his place is filled
in the same way as he was appointed, and for a fresh period of six years.
ARTICLE

45

When the contracting Powers wish to have recourse to the Permanent Court
for the settlement of a difference that has arisen between them, the arbitrators
called upon to form the tribunal competent to decide this difference must be chosen
from the general list of members of the Court.
[612] Failing the composition of the arbitration tribunal by agreement of the
parties the following course is pursued:
Each party appoints two arbitrators, of whom one only can be its national or
chosen from among the persons selected by it as members of the Permanent
Court. These arbitrators together choose an umpire.
If the votes are equally divided, the choice of the umpire is entrusted to a
third Power, selected by the parties by common accord.
If an agreement is not arrived at on this subject each party selects a different
Power, and the choice of the umpire is made in concert by the Powers thus
selected.
If, within two months' time, these two Powers cannot come to an agreement,
each of them presents two candidates taken from the list of members of the
Permanent Court, exclusive of the members selected by the parties and not
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nationals of either of them.
umpire is determined by lot.

Which of the candidates thus presented shall be

46
As soon as the tribunal is composed, the parties notify to the Bureau their
determination to have recourse to the Court, the text of their compromis and the
names of the arbitrators.
The Bureau communicates without delay to each arbitrator the compromis
and the names of the other members of the tribunal.
The tribunal assembles on the date fixed by the parties. The Bureau makes
the necessary arrangements for the meeting.
The members of the tribunal, in the performance of their duties and out of
their own country, enjoy diplomatic privileges and immunities.
ARTICLE

J

J

ARTICLE

47

The Bureau is authorized to place its premises and staff at the disposal of
the contracting Powers for the use of any special board of arbitration.
The jurisdiction of the Permanent Court may, within the conditions laid
down in the regulations, be extended to disputes between non-contracting Powers
or between contracting Powers and non-contracting Powers, if the parties are
agreed to have recourse to this tribunal.

48
The contracting Powers consider it their duty, if a serious dispute threatens
to break out between two or more of them, to remind these latter that the
Permanent Court is open to them.
Consequently, they declare that the fact of reminding the parties at variance
of the provisions of the present Convention, and the advice given to them, in
the highest interests of peace, to have recourse to the Permanent Court, can only
be regarded as in the nature of good offices.
In case of dispute between two Powers, one of them may always address to
the International Bureau a note containing a declaration that it would be ready
to submit the dispute to arbitration.
The Bureau must at onCe inform the other Power of the declaration.
ARTICLE

ARTICLE

49

The Permanent Administrative Council, composed of the diplomatic repre
sentatives of the contracting Powers accredited to The Hague and of the
[613] Netherland Minister for Foreign Affairs, who acts as president, is charged
with the direction and control of the International Bureau.
The Council settles its rules of procedure and all other necessary regulations.
It decides all questions of administration which may arise with regard to
the operations of the Court.
It has entire control over the appointment, suspension, or dismissal of the
officials and employees of the Bureau.
It fixes the payments and salaries, and controls the general expenditure.
At meetings duly summoned the presence of nine members is sufficient
to render valid the discussions of the Council. The decisions are taken by a
majority of votes.
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The Council communicates to the contracting Powers without delay the
regulations adopted by it. It presents to them an annual report on the labors of
the Court, the working of the administration, and the expenditure. The report
likewise contains a resume of what is important in the documents communicated
to the Bureau by the Powers in virtue of Article 43, paragraphs 3 and 4.
ARTICLE

50

The expenses of the Bureau shall be borne by the contracting Powers in
the proportion fixed for the International Bureau of the Universal Postal Union.
The expenses to be charged to the adhering Powers shall be reckoned from
the date on which their adhesion comes into force.
CHAPTER

IlL-Arbitration procedure
ARTICLE

51

With a view to encouraging the development of arbitration, the contracting
Powers have agreed on the following rules, which are applicable to arbitration
procedure, unless other rules have been agreed on by the parties.
ARTICLE

52

The Powers which have recourse to arbitration sign a compromis, in which
are defined the subject of the dispute, the time allowed for appointing arbitrators,
the form, order, and time in which the communication referred to in Article 63
must be made, and the amount of the sum which each party must deposit in
advance to defray the expenses.
The compromis likewise defines, if there is occasion, the manner of appoint
ing arbitrators, any special powers which may eventually belong to the tribunal,
where it shall meet, the language it shall use, and the languages the employment
of which shall be authorized before it, and, generally speaking, all the conditions
on which the parties are agreed.
ARTICLE

53

The Permanent Court is competent to settle the compromis, if the parties are
agreed to have recourse to it for the purpose.
[614] It is similarly competent, even if the request is only made by one of the
parties, when all attempts to reach an understanding through the diplo
matic channel have failed, in the case of:
1. A dispute covered by a general treaty of arbitration concluded or
renewed after the present Convention has come into force, and providing for a
compromis in all disputes and not either explicitly or implicitly excluding the
settlement of the compromis from the competence of the Court. Recourse cannot,
however, be had to the Court if the other party declares that in its opinion the
dispute does not belong to the category of disputes which can be submitted to
obligatory arbitration, unless the treaty of arbitration confers upon the arbitration
tribunal the power of deciding this preliminary question.
2. A dispute arising from contract debts claimed from one Power by
another Power as due to its nationals, and for the settlement of which the offer
of arbitration has been accepted. This provision is not applicable if acceptance
is subject to the condition that the compromis should be settled in some other
way.
.
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54

In the cases contemplated in the preceding article, the compromts shall be
settled by a commission consisting of five members selected in the manner
laid down in Article 45, paragraphs 3 to 6.
The fifth member is ex officio president of the commission.
ARTICLE

55

The duties of arbitrator may be conferred on one arbitrator alone or on
several arbitrators selected by the parties as they please, or chosen by them from
the members of the Permanent Court of Arbitration established by the present
Convention.
Failing the composition of the tribunal by agreement of the parties, the
course referred to in Article 45, paragraphs 3 to 6, is pursued.
56
When a sovereign or the chief of a State is chosen as arbitrator, the arbitra
tion procedure is settled by him.
ARTICLE

ARTICLE

57

The umpire is ex officio president of the tribunal.
When the tribunal does not include an umpire, it appoints its own president.
ARTICLE

58

When the compromis is settled by a commission, as contemplated in Article
54, and in the absence of an agreement to the contrary, the commission itself shall
form the arbitration tribunal.
ARTICLE

59

In case of the death, retirement, or disability from any cause of one of the
arbitrators, his place is filled in the same way as he was appointed.

60
The tribunal sits at The Hague, unless some other place is selected by the
parties.
The tribunal can only sit in the territory of a third Power with the latter's
consent.
[615] The place of meeting once fixed cannot be altered by the tribunal, without
the assent of the parties.
ARTICLE

ARTICLE

61

If the question as to what languages are to be used has not been settled by
the compromis, it shall be decided by the tribunal.

62
The parties are entitled to appoint special agents to attend the tribunal to
act as intermediaries between themselves and the tribunal.
They are further authorized to commit the defense of their rights and
ARTICLE
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interests before the tribunal to counselor advocates appointed by them for this
purpose.
The members of the Permanent Court may not act as agents, counsel, or
advocates except on behalf of the Power which appointed them members of the
Court.
ARTICLE 63
As a general rule, arbitration procedure comprises two distinct phases: written
pleadings and oral discussions.
The written pleadings consist in the communication by the respective agents
to the members of the tribunal and the opposite party of cases, counter-cases, and,
if necessary, of replies; the parties annex thereto all papers and documents relied
on in the case. This communication shall be made either directly or through the
intermediary of the International Bureau, in the order and within the time fixed
by the compromis.
The time fixed by the compromis may be extended by mutual agreement by
the parties, or by the tribunal when the latter considers it necessary for the pur
pose of reaching a just decision.
The discussions consist in the oral development before the tribunal of the
arguments of the parties.
.

64
Every document produced by one party must be communicated to the other
party in the form of a duly certified copy.
ARTICLE

ARTICLE

65

Unless special circumstances arise, the tribunal does not meet until the
pleadings are closed.
ARTICLE

66

The discussions are under the direction of the president.
They are only public if it be so decided by the tribunal, with the assent of
the parties.
They are recorded in minutes drawn up by the secretaries appo.inted by the
president. These minutes are signed by the president and by one of the secretaries
and alone have an authentic character.
ARTICLE

67

After the close of the pleadings, the tribunal is entitled to refuse discussion
of all new papers or documents which one of the parties may wish to submit to
it without the consent of the other party.
ARTICLE

68

The tribunal is free to take into consideration new papers or documents to
which its attention may be drawn by the agents or counsel of the parties.
[616] In this case, the tribunal has the right to require the production of these
papers or documents, but is obliged to make them known to the opposite
party.
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69
The tribunal can, besides, require from the agents of the parties the produc
tion of all papers, and can demand all necessary explanations. In case of refusal
the tribunal takes note of it.
ARTICLE

70
The agents and the counsel of the parties are authorized to present orally to
the tribunal all the arguments they may consider expedient in defense of their
case.
ARTICLE

71
They are entitled to raise objections and points. The decisions of the
tribunal on these points are final and cannot form the subject of any subsequent
discussion.
ARTICLE

72
The members of the tribunal are entitled to put questions to the agents and
counsel of the parties, and to ask them for explanations on doubtful points.
Neither the questions put, nor the remarks made by members of the tribunal
in the course of the discussions, can be regarded as an expression of opinion by
the tribunal in general or by its members in particular.
ARTICLE

ARTICLE 73
The tribunal is authorized to declare its competence in interpreting the
compromis as well as the other papers and documents which may be invoked in
the case, and in applying the principles of law.
ARTICLE

74

The tribunal is entitled to issue rules of procedure for the conduct of the
case, to decide the forms, order, and time in which each party must conclude its
final arguments, and to arrange all the formalities required for dealing with the
evidence.
ARTICLE

7S

The parties undertake to supply the tribunal, as fully as they consider possi
ble, with all the information required for deciding the dispute.

76
For all notifications which the tribunal has to make in the territory of a
third contracting Power, the tribunal shall apply direct to the Government of
that Power. The same rule shall apply in the case of steps being taken to procure
evidence on the spot.
The requests for this purpose are to be executed in accordance with the
means at the disposal of the requested Power under its municipal law. They can
not be rejected unless this Power considers them of a nature to impair its sovereign
rights or its safety.
The tribunal will also be always entitled to act through the Power in whose
territory it sits.
ARTICLE
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ARTICLE 77
[617]
When the agents and counsel of the parties have submitted all the explana
tions and evidence in support of their case the president declares the discussion
closed.
ARTICLE 78
The deliberations of the tribunal take place in private and remain secret.
All questions are decided by a majority of its members.
ARTICLE

79

The award must state the reasons on which it is based. It contains the names
of the arbitrators; it is signed by the president and by the registrar or the secretary
acting as registrar.
ARTICLE

80

The award is read out at a public sitting, the agents and counsel of the parties
being present or duly summoned to attend.

81
The award, duly pronounced and notified to the agents of the parties, settles
the dispute definitively and without appeal.
ARTICLE

ARTICLE

82

Any dispute arising between the parties as to the interpretation and execu
tion of the award shall, in the absence of an agreement to the contrary, be sub
mitted to the decision of the tribunal which pronounced it.

83
The parties can reserve in the compromis the right to demand the revision·
of the award.
In this case and unless there be a stipulation to the contrary, the demand
must be addressed to the tribunal which pronounced the award. It can only be
made on the ground of the discovery of some new fact which is of a nature to
exercise a decisive influence upon the award and which, at the time the dis
. cussion was closed, was unknown to the tribunal and to the party demanding
the revision.
Proceedings for revision can only be instituted by a decision of the tribunal
expressly recording the existence of the new fact, recognizing in it the character
described in the preceding paragraph, and declaring the demand admissible on
this ground.
The compromis fixes the period within which the demand for revision must .
be made.
ARTICLE

84
The award is binding only on the parties in dispute.
·When there is a question as to the interpretation of a convention to which
Powers other than those in dispute are parties, the latter inform a,1 the signatory
Powers in good time. Each of these Powers is entitled to intervene in the casco
ARTICLE
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If one or more avail themselves of this right, the interpretation contained in the
award is equally binding on them.
ARTICLE 8S
Each party pays its own expenses and an equal share of the expenses of
the tribunal.

CHAPTER

IV.-Arbitration by summary procedure

86
With a view to facilitating the working of the system of arbitration in
[618] disputes admitting of a summary procedure, the contracting Powers adopt
the following rules, which shall be observed in the absence of other ar
rangements and subject to the reservation that the provisions of Chapter III apply
so far as may be.
ARTICLE

ARTICLE

87

Each of the parties in dispute appoints an arbitrator. The two arbitrators
thus selected choose an umpire. I f they do not agree on this point, each of them
proposes two candidates taken from the general list of the members of the Perma
nent Court exclusive of the members appointed by either of the parties and not
being nationals of either of them; which of the candidates thus proposed shall be
the umpire is determined by lot.
The umpire presides over the tribunal, which gives its decisions by a majority
of votes.
ARTICLE 88
In the absence of any previous agreement, the tribunal, as soon as it is
formed, settles the time within which the two parties must submit their respective
cases to it.
ARTICLE 89
Each party is represented before the tribunal by an agent, who serves as
intermediary between the tribunal and the Government which appointed him.

90
The proceedings are conducted exclusively in writing. Each party, however,
is entitled to ask that witnesses and experts be called. The tribunal has, on its
part, the right to demand oral explanations from the agents of the two parties,
as well as from the experts and witnesses whose appearance in Court it may
consider useful.
ARTICLE

PART V.-FINAL PROVISIONS

91
The present Convention, duly ratified, shall replace, as between the contract
ing Powers, the Convention for the pacific settlement of international disputes of
July 29, 1899.
ARTICLE
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ARTICLE

92

The present Convention shall be ratified as soon as possible.
The ratifications shall be deposited at The Hague.
The first deposit of ratifications shall be recorded in a proces-verbal signed
by the representatives of the Powers which take part therein and by the Nether
land Minister for Foreign Affairs.
The subsequent deposits of ratifications shall be made by means of a written
notification, addressed to the Netherland Government and accompanied by the
instrument of ratification.
A duly certified copy of the proces-'verbal relative to the first deposit of rati
fications, of the notifications mentioned in the preceding paragraph, as well as the
instruments of ratification, shall be immediately sent by the Netherland Govern
ment, through the diplomatic channel, to the Powers invited to the Second Peace
Conference, as well as to the other Powers which shall have adhered to the
Convention. In the cases contemplated in the preceding paragraph, the said
Government shall at the same time inform them of the date on which it received
the notification.

[619]
ARTICLE 93
Non-signatory Powers which have been invited to the Second Peace Confer
ence may adhere to the present Convention.
The Power which desires to adhere notifies its intention in writing to the
Netherland Government, forwarding to it the act of adhesion, which shall be
deposited in the archives of the said Government.
This Government shall immediately forward to all the other Powers invited
to the Second Peace Conference a duly certified copy of the notification as well
as of the act of adhesion, mentioning the date on which it received a notification.
94
The conditions on which the Powers which have not been invited to the
Second Peace Conference may adhere to the present Convention shall form the
subject of a subsequent agreement between the contracting Powers.
ARTICLE

95
The present Convention shall take effect, in the case of the Powers which
were parties to the first deposit of ratifications, sixty days after the date of the
prods-verbal of this deposit, and, in the case of the Powers which ratify subse
quently or which adhere, sixty days after the notification of their ratification
or of their adhesion has been received by the Netherland Government.
ARTICLE

ARTICLE

96

In the event of one of the contracting Parties wishincr to denounce the
present Convention, the denunciation shall be notified in writin~ to the Netherland
Go~ernn:ent, which shall immediately communicate a duly certified copy of the
nohficatlOn to all the other Powers informin cr them of the date on which it was
b
received.
The denunciation shall have effect only in regard to the notifying Power,
and one year after the notification has reached the Netherland Government.
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97

A register kept by the Netherland Minister for Foreign Affairs shall give the
date of the deposit of ratifications effected in virtue of Article 92, paragraphs
3 and 4, as well as the date on which the notifications of adhesion (Article 93,
paragraph 2) or of denunciation (Article 96, paragraph 1) have been received.
Each contracting Power is entitled to have access to this register and to be
supplied with duly certified extracts from it.
In faith of which the plenipotentiaries have appended their signatures to the
present Convention.
Done at The Hague, October 18, 1907, in a single original, which shall
remain deposited in the archives of the Netherland Government, and copies of
which, duly certified, shall be sent, through the diplomatic channel, to the contract
ing Powers.
[For the signatures and the reservations see the table of signatures, post,
in fine.]

[620]

II

CONVENTION RESPECTING THE LIMITATION OF THE EM
PLOYMENT OF FORCE FOR THE RECOVERY
OF CONTRACT DEBTS
(For the heading see the Convention for the- pacific settlement of international
disputes.)

Being desirous of avoiding between nations armed conflicts of a pecuniary
origin arising from contract debts which are claimed from the Government of
one country by the Government of another country as due to its nationals, have
resolved to conclude a Convention to this effect, and have appointed the following
as their plenipotentiaries:
[Here follow the names of plenipotentiaries.]
Who, after depositing their full powers, found in good and due form, have
agreed upon the following provisions:
ARTICLE

1

The contracting Powers agree not to have recourse to armed force for the
recovery of contract debts claimed from the Government of one country by the
Government of another country as being due to its nationals.
This undertaking is, however, not applicable when the debtor State refuses
or neglects to reply to an offer of arbitration, or, after accepting the offer, prevents
any compromis from being agreed on, or, after the arbitration, fails to submit to
the award.
ARTICLE

2

It is further agreed that the arbitration mentioned in paragraph 2 of the fore
going article shall be subject to the procedure laid down in Part IV, Chapter III,
of the Hague Convention for the pacific setllement of international dis
[621] putes. The award shall determine, except where otherwise agreed between
the parties, the validity of the claim, the amount of the debt, and the time
and mode of payment.
ARTICLE

3

The present Convention shall be ratified as soon as possible.
The ratifications shall be deposited at The Hague.
The first deposit of ratifications shall be recorded in a proces-verbal signed
by the representatives of the Powers taking part therein and by the Netherland
Minister for Foreign Affairs.
The subsequent deposits of ratifications shall be made by means of a written
notification addressed to the Netherland Government and accompanied by the
instrument of ratification.
A duly certified copy of the proces-verbal relative to the first deposit of
ratifications, of the notifications mentioned in the preceding paragraph, as well
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as of the instruments of ratification, shall be sent immediately by the Netherland
Government, through the diplomatic channel, to the Powers invited to the Second
Peace Conference, as well as to the other Powers which have adhered to the Con
vention. In the cases contemplated in the preceding paragraph, the said Gov
ernment shall inform them at the same time of the date on which it received the
notification.
ARTICLE 4
Non-signatory Powers may adhere to the present Convention.
The Power which desires to adhere notifies its intention in writing to the
Netherland Government, forwarding to it the act of adhesion, which shall be de
posited in the archives of the said Government.
The said Government shall forward immediately to all the other Powers
invited to the Second Peace Conference a duly certified copy of the notification,
as well as of the act of adhesion, mentioning the date on which it received the
notific;J.tion.
ARTICLE 5
The present Convention shall come into force, in the case of the Powers which
were a party to the first deposit of ratifications, sixty days after the date of the
proces-verbal of this deposit, in the case of the Powers which ratify subsequently
or which adhere, sixty days after the notification of their ratification or of their
adhesion has been received by the Netherland Government.

6
In the event of one of the contracting Powers wishing to denounce the present
Convention, the denunciation shall be notified in writing to the Netherland Govern
ment, which shall immediately communicate a duly certified copy of the notification
to all the other Powers, informing them at the same time of the date on which
it was received.
The denunciation shall only have effect in regard to the notifying Power, and
one year after the notification has reached the Netherland Government.
ARTICLE

ARTICLE

7

A register kept by the Netherland Ministry for Foreign Affairs shall give the
date of the deposit of ratifications made in virtue of Article 3, paragraphs
[622] 3 and 4, as well as the date on which the notifications of adhesion (Article
4, paragraph 2) or of denunciation (Article 6, paragraph 1) have been
received.
Each contracting Power is entitled to have access to this register and to be
supplied with duly certified extracts from it.
In faith of which the plenipotentiaries have appended their signatures to the
present Convention.
Done at The Hague, October 18, 1907, in a single original, which shall remain
deposited in the archives of the Netherland Government, and duly certified copies
of which shall be sent to the contracting Powers through the diplomatic channel.
[For signatures and reservations see the table of signatures, post, in fine.]

[623]

III
CONVENTION RELATIVE TO THE OPENING
OF HOSTILITIES

(F or the heading see the Convention for the pacific settlement of international
disputes.)

Considering that it is important, in order to ensure the maintenance of pacific
relations, that hostilities should not commence without previous warning;
That it is equally important that the existence of a state of war should be
notified without delay to neutral Powers;
Being desirous of concluding a Convention to this effect, have appointed the
following as their plenipotentiaries.
[Here follow the names of plenipotentiaries.]
Who, after depositing their full powers, found in good and due form, have
agreed upon the following provisions:
ARTICLE

1

The contracting Powers recognize that hostilities between themselves must
not commence without a previous and explicit warning, in the form either of a
reasoned declaration of war or of an ultimatum with conditional declaration of
war.

2
The existence of a state of war must be notified to the neutral Powers without
delay, and shall not take effect in regard to them until after the receipt of a
notification, which may, however, be given by telegraph. Neutral Powers, never
theless, cannot rely on the absence of notification if it is clearly established that
they were in fact aware of the existence of a state of war.
ARTICLE

[624]

ARTICLE

3

Article 1 of the present Convention shall take effect in case of war between
two or more of the contracting Powers.
Article 2 is binding as between a belligerent Power which is a party to the
Convention and neutral Powers which are also parties to the Convention.
ARTICLE

4

The present Convention shall be ratified as soon as possible.
The ratifications shall be deposited at The Hague.
The first deposit of ratifications shall be recorded in a prods-verbal signed by
the representatives of the Powers which take part therein and by the Netherland
Minister for Foreign Affairs.
The subsequent deposits of ratifications shall be made by means of a written
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notification addressed to the Netherland Government and accompanied by the
instrument of ratification .
.A duly certified copy of the proces-verbal relative to the first deposit of rati
ficatIOns, of the notifications mentioned in the preceding paragraph, as well as of
the instruments of ratification, shaH be at once sent by the Netherland Government
through the diplomatic channel to the Powers invited to the Second Peace Con
ference, as weH as to the other Powers which have adhered to the Convention.
In the cases contemplated in the preceding paragraph, the said Government shaH
at the same time inform them of the date on which it received the notification.
ARTICLE

5

Non-signatory Powers may adhere to the present Convention.
The Power which wishes to adhere notifies in writing its intention to the
Netherland Government, forwarding to it the act of adhesion, which shall be
deposited in the archives of the said Government.
The said Government shaH at once forward to aH the other Powers a duly
certified copy of the notification as well as of the act of adhesion, stating the
date on which it received the notification.
ARTICLE

6

The present Convention shall come into force, in the case of the Powers
which were a party to the first deposit of ratifications, sixty days after the date
of the praces-verbal of that deposit, and, in the case of the Powers which ratify
subsequently or which adhere, sixty davs after the notification of their ratification
or of their adhesion has been received by the Netherland Government.
ARTICLE

7

In the event of one of the high contracting parties wishing to denounce the
present Convention, the denunciation shall be notified in writing to the N ether
land Government, which shall at once communicate a duly certified copy of the
notification to all the other Powers, informing them of the date on which it was
received.
The denunciation shall only have effect in regard to the notifying Power, and
one year after the notification has reached the Netherland Government.

[625]
ARTICLE 8
A register kept by the Netherland Ministry for Foreign Affairs shaH give
the date of the deposit of ratifications made in virtue of Article 4, paragraphs 3
and 4, as well as the date on which the notifications of adhesion (Article 5, para
graph 2) or of denunciation (Article 7, paragraph 1) have been received.
Each contracting Power is entitled to have access to this register and to be
supplied with duly certified extracts from it.
In faith of which the plenipotentiaries have appended their signatures to the
present Convention.
Done at The Hague, October 18, 1907, in a single original, which shall remain
deposited in the archives of the Netherland Government, and duly certified copies
of which shaH be sent, through the diplomatic channel, to the Powers which have
been invited to the Second Peace Conference.
[For the signatures and reservations see the table of signatures, post, in fine.]

[626]

IV
CONVENTION RESPECTING THE LAWS AND CUSTOMS
OF WAR ON LAND

(For the heading see the Convention for the pacific settlement of international
disputes.)

Considering that, while seeking means to preserve peace and prevent armed
conflicts between nations, it is likewise necessary to bear in mind the case where
an appeal to arms may be brought about by events which their solicitude could
not avert:
Animated by the desire to serve, even in this extreme case, the interests of
humanity and the ever progressive needs of civilization;
Thinking it important, with this object, to revise the general laws and customs
of war, either with the view of defining them with greater precision, or of
confining them within such limits as would mitigate their severity as far as
possible;
Have deemed it necessary to complete and render more precise in certain
particulars the work of the First Peace Conference, which, following on the
Brussels Conference of 1874, and inspired by the ideas dictated by a wise and
generous forethought, adopted provisions intended to define and govern the usages
of war on land.
According to the views of the high contracting parties, these provisions, the
wording of which has been inspired by the desire to diminish the evils of war,
so far as military requirements permit, are intended to serve as a general rule of
conduct for the belligerents in their mutual relations and in their relations with
the inhabitants.
It has not, however, been found possible at present to concert regulations
covering all the circumstances which arise in practice;
On the other hand, the high contracting parties clearly do not intend that
[627] unforeseen cases should, in the absence of a written undertaking, be left
to the arbitrary jUdgment of military commanders.
Until a more complete code of the laws of war has been issued, the high
contracting parties deem it expedient to declare that, in cases not included in the
Regulations adopted by them, the inhabitants and the belligerents remain under
the protection and the rule of the principles of the law of nations, as they result
from the usages established among civilized peoples, from the laws of humanity,
and from the dictates of the public conscience.
They declare that it is in this sense especially that Articles 1 and 2 of the
Regulations adopted must be understood.
The high contracting parties, wishing to conclude a fresh Convention to this
effect, have appointed as their plenipotentiaries, to wit:
[Here follow the names of plenipotentiaries.]
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Who, after having deposited their full powers, found in good and due formj
have agreed upon the following:

1
The contracting Powers shall issue instructions to their armed land forces,
which shall be in conformity with the" Regulations respecting the laws and cus
toms of war on land," annexed to the present Convention.
ARTICLE

ARTICLE

2

The provisions contained in the Regulations referred to in Article 1, as well
as in the present Convention, do not apply except between contracting Powers,
and then only if all the belligerents are parties to the Convention.

3
A belligerent party which violates the provisions of the said Regulations shall,
if the case demands, be liable to pay compensation. It shall be responsible for all
acts committed by persons forming part of its armed forces.
ARTICLE

4
The present Convention, duly ratified, shall replace, as between the contracting
Powers, the Convention of July 29, 1899, respecting the laws and customs of war
on land.
The Convention of 1899 remains in force as between the Powers which signed
it; and which do not also ratify the present Convention.
ARTICLE

ARTICLE 5
The present Convention shall be ratified as soon as possible.
The ratifications shall be deposited at The Hague.
The first deposit of ratifications shall be recorded in a traces-verbal signed
by the representatives of the Powers which take part therein and by the Nether
land IVIinister for Foreign Affairs.
The subsequent deposits of ratifications shall be made by means of a written
notification, addressed to the Netherland Government and accompanied by the
instrument of ratification.
A duly certified copy of the praces-verbal relative to the first deposit of
ratifications, of the notifications mentioned in the preceding paragraph, as
[628] well as of the instruments of ratification, shall be immediately sent by the
Netherland Government, through the diplomatic channel, to the Powers
invited to the Second Peace Conference, as well as to the other Powers which have
adhered to the Convention. In the cases contemplated in the preceding para
graph the said Government shall at the same time inform them of the date on
which it received the notification.
ARTICLE

6

Non-signatory Powers may adhere to the present Convention.
The Pow'er which desires to adhere notifies in writing its intention to the
Netherland Government, forwarding to it the act of adhesion, which shall be
deposited in the archives of the said Government.
This Government shall at once transmit to all the other Powers a duly certi

622

CONVENTIONS

fied copy of the notification as well as of the act of adhesion, mentioning the date
on which it received the notification.
ARTICLE

7

The present Convention shall come into force, in the case of the Powers
which were parties to the first deposit of ratifications, sixty days after the date
of the proces-verbal of this deposit, and, in the case of the Powers which ratify
subsequently or which adhere, sixty days after the notification of their ratification
or of their adhesion has been received by the Netherland Government.
ARTICLE

8

In the event of one of the contracting Powers wishing to denounce the
present Convention, the denunciation shall be notified in writing to the N cther
land Government, which shall at once communicate a duly certified copy of the
notification to all the other Powers, informing them of the date on which it
was received.
,
The denunciation shall only have effect in regard to the notifying Power,
and one year after the notification has reached the Netherland Government.

9
A register kept by the Netherland Ministry for Foreign Affairs shall give
the date of the deposit of ratifications made in virtue of Article S, paragraphs 3
and 4, as well as the date on which the notifications of adhesion (Article 6, para
graph 2) or of denunciation (Article 8, paragraph 1) have been received.
Each contracting Power is entitled to have access to this register and to be
supplied with duly certified extracts.
In faith of which the plenipotentiaries have appended their signatures to the
present Convention.
Done at The Hague, October 18, 1907, in a single original, which shall
remain deposited in the archives of, the Netherland Government, and duly certified
copies of which shall be sent, through the diplomatic channel, to the Powers which
have been invited to the Second Peace Conference.
ARTICLE

[For the signatures and reservations see the table of signatures, post, in

fine.]

[629]

Annex to the Convention

REGULATIONS RESPECTING THE LAWS AND CUSTOMS OF WAR
ON LAND
SECTION I.-ON BELLIGERENTS
CHAPTER I.-The qualifications of belligerents
ARTICLE 1
,The laws, rights, and duties of war apply not only to armies, but also to
militia and volunteer corps fulfilling the following conditions:
1. That they be commanded by a person responsible for his subordinates;
2. That they have a fixed distinctive emblem recognizable at a distance;
3. That they carry arms openly; and
4. That they conduct their operations in accordance with the laws and
customs of war.
In countries where militia or volunteer corps constitute the army, or form
part of it, they are included under the denomination" army."
ARTICLE 2
The population of a territory which has not been occupied who, on the
approach of the enemy, spontaneously take up arms to resist the invading troops
without having had time to organize themselves in accordance with Article 1,
shall be regarded as belligerents if they carry arms openly and if they respect
the laws and customs of war.
ARTICLE 3
The armed forces of the belligerent parties may consist of combatants and
non-combatants. In case of capture by the enemy, both have a right to be
treated as prisoners of war.
CHAPTER II.-Prisoners of war
ARTICLE 4
Prisoners of war are in the power of the hostile Government, but not in
that of the individuals or corps who captured them.
They must be humanely treated.
All their personal belongings, except arms, horses, and military papers, remain
their property.
ARTICLE 5
[630]
Prisoners of war may be interned in a town, fortress, camp, or other place,
under obligation not to go beyond certain fixed limits; but they can only be
623
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placed in confinement as an indispensable measure of safety, and only while the
circumstances which necessitate the measure continue to exist.
ARTICLE

6

The State may utilize the labor of prisoners of war according to their rank
and aptitude, officers excepted. The tasks shall not be excessive and shall have
no connection with the operations of the war.
Prisoners may be authorized to work for the public service, for private
persons, or on their own account.
\Vork done for the State is paid for at the rates in force for work of a
similar kind done by soldiers of the national army, or, if there are none in force,
at a rate according to the work executed.
\Vhen the work is for other branches of the public service or for private
persons, the conditions are settled in agreement with the military authorities.
The wages of the prisoners shall go towards improving their position, and
the balance shall be paid them at the time of their release, after deducting the
cost of their maintenance.

7
The Government into whose hands prisoners of war have fallen is charged
with their maintenance.
In the absence of a special agreement between the belligerents, prisoners of
war shall be treated as regards food, quarters, and clothing, on the same footing
as the troops of the Government. which has captured them.
ARTICLE

ARTICLE

8

Prisoners of war shall be subject to the laws, regulations, and orders in force
in the army of the State in whose power they are. Any act of insubordination
justifies the adoption towards them of such measures of severity as may be
necessary.
Escaped prisoners who are retaken before being able to rejoin their army or
before leaving the territory occupied by the army that captured them are liable
to disciplinary punishment.
Prisoners who, after succeeding in escaping, are again taken prisoners, are
not liable to any punishment for the previous flight.

9
Every prisoner of war is bound to give, if questioned on the subject, his true
name and rank, and if he infringes this rule, he is liable to a curtailment of the
advantages accorded to the prisoners of war of his class.
ARTICLE

10
Prisoners of war may be set at liberty on parole if the laws of th~ir country
allow it, and, in such cases, they are bound, on their personal honor, scrupulously
to fulfil, both towards their own Government and the Government by which .
they were made prisoners, the engagements they have contracted.
[631] In such cases their own Government is bound neither to require of nor
accept from them any service incompatible with the parole given.
ARTICLE
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11
A prisoner of war cannot be compelled to accept his liberty on parole;
similarly the hostile Government is not obliged to accede to the request of the
prisoner to be set at liberty on parole.
ARTICLE

12
Any prisoner of war liberated on parole and retaken bearing arms against
the Government to which he had pledged his honor, or against the allies of that
Government, forfeits his right to be treated as a prisoner of war, and can be
brought before the courts.
ARTICLE

13
Individuals who follow an army without directly belonging to it, such as
newspaper correspondents and reporters, sutlers and contractors, who fall into the
enemy's hands, and whom the latter thinks fit to detain, are entitled to be treated
as prisoners of war, provided they are in possession of a certificate from the
military authorities of the army they were accompanying.
ARTICLE

14
An information bureau relative to prisoners of war is instituted, on the
commencement of hostilities, in each of the belligerent States, and, when necessary,
in neutral countries which have received belligerents in their territory. The
function of this bureau is to reply to all inquiries about the prisoners, to receive
from the various services concerned all the information respecting internments
and transfers, releases on parole, exchanges, escapes, admissions into hospital,
deaths, as well as other information necessary to enable it to make out and keep
up to date an individual return for each prisoner of war. The bureau must.
state in this return the regimental number, name and surname, age, place of
origin, rank, unit, wounds, date and place of capture, internment, wounding, and
death, as well as any observations of a special character. The. individual return
shall be sent to the Government of the other belligerent after the conclusion of
peace.
It is likewise the function of the information bureau to receive and collect
all objects of personal use, valuables, letters, etc., found on the field of battle or
left by prisoners who have been released on parole, or exchanged, or who have
escaped or died in hospitals or ambulances, and to forward them to those
concerned.
ARTICLE

ARTICLE

15

Relief societies for prisoners of war, which are properly constituted in
accordance with the laws of their country and with the object of serving as
the channel for charitable effort, shall receive from the belligerents, for them
selves and their duly accredited agents, every facility for the efficient perform
ance of their humane task within the bounds imposed by military necessities and
administrative regulations. Agents of these societies may be admitted to the
places of internment for the purpose of distributing relief, as also to the halting
places of repatriated prisoners, if furnished with a personal permit by the military
authorities, and on giving an undertaking in writing to comply with all measures
of order and police which the latter may issue.
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ARTICLE 16
[632]
Information bureaus enjoy the privilege of free postage. Letters, money
orders, and valuables, as well as parcels by post, intended for prisoners of war,
or dispatched by them, shall be exempt from all postal duties in the countries of
origin and destination, as well as in the countries they pass through.
Presents and relief in kind for prisoners of war shall be admitted free of all
import or other duties, as well as of payments for carriage by State railways.
ARTICLE 17
Officers taken prisoners shall receive the same rate of pay as officers of
corresponding rank in the country where they are detained, the amount to be
refunded by their Government.
ARTICLE 18
Prisoners of war shall enjoy complete liberty in the exercise of their religion,
including attendance at the services of whatever church they may belong to, on
the sole condition that they comply with the measures of order and police issued
by the military authorities.
.
ARTICLE 19
The wills of prisoners of war are received or drawn up in the same way as
for soldiers of the national army.
The same rules shall be observed regarding death certificates as well as for
the burial of prisoners of war, due regard being paid to their grade and rank.
ARTICLE 20
After the conclusion of peace, the repatriation of prisoners of war shall be
carried out as quickly as possible.
CHAPTER IlL-The sick and wounded
ARTICLE 21
The obligations of belligerents with regard to the sick and wounded are
by the Geneva Convention.

~overned

SECTION Il.-ON HOSTILITIES
CHAPTER I.-Means of injuring the enemy, sieges, and bombardments
ARTICLE 22
The right of belligerents to adopt means of injuring the enemy is not
unlimited.
[633]
ARTICLE 23
In addition to the prohibitions provided by special Conventions, it is
especially forbidden:
(a) To employ poison or poisoned weapons;
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(b) To kill or wound treacherously individuals belonging to the hostile nation
or army;
(c) To kill or wound an enemy who, having laid down his arms, or having
no longer means of defense, has surrendered at discretion;
(d) To declare that no quarter will be given;
(e) To employ arms, projectiles, or material calculated to cause unnecessary
suffering;
(f) To make improper use of a flag of trucc, of the national flag or of the
military insignia and uniform of the encmy, as well :lS the distinctive badges of the
Geneva Convention;
(g) To destroy or seize the enemy's property, unless such destruction or
,;cizure be imperatively demanded by the necessities of W:lr;
(h) To declare abolished, suspended, or inadmissible in a court of law the
rights and actions of the nationals of the hostile party.
It is likewise forbidden a belligerent to force the nationals of the hostile
party to take part in the operations of war directed against their country, even
if they were in its service before the commencement of the war.
ARTICLE

24

Ruses of war and the employment of measures necessary for obtaining
information about the enemy and the country are considered permissible.
ARTICLE

25

It is forbidden to attack or bombard, by any means whatever, towns, villages,
or buildings that are not defended.

dwelling~

ARTICLE

26

The officer in command of an attacking force must, before commencing a
bombardment, except in cases of assault, do all in his power to warn the
authorities.
ARTICLE 27
In sieges and bombardments all necessary steps must be taken to spare, as
far as possible, buildings dedicated to religion, art, science, or charitable purposes,
historic monuments, hospitals, and places where the sick and wounded are col
lected, provided they are not being used at the time for military purposes.
It is the duty of the besieged to indicate the presence of such buildings or
places by distinctive and visible signs, which shall be notified to the enemy before
hand.
ARTICLE 28
[634]
It is forbidden to give over to pillage a town or place even when taken by
storm.
CHAPTER

H.-Spies

ARTICLE

29

A person can only be considered a spy when, acting clandestinely or on false
pretenses, he obtains or endeavors to obtain information in the zone of operatic;ms
of a belligerent, with the intention of communicating it to the hostile party.
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Thus, soldiers not wearing a disguise who have penetrated into the zone of
operations of the hostile army, for the purpose of obtaining information, are not
considered spies. Similarly, the following are not considered spies: Soldiers and
civilians, carrying out their mission openly, entrusted with the delivery of dis
patches intended either for their own army or for the enemy's army. To this
class belong likewise persons sent in balloons for the purpose of carrying dis
patches and, generally, of maintaining communications between the different parts
of an army or a territory.
30
A spy taken in the act shall not be punished without previous trial.
ARTICLE

ARTICLE 31
A spy who, after rejoining the army to which he belongs, is subsequently
captured by the enemy, is treated as a prisoner of war, and incurs no responsibility
for his previous acts of espionage.

CHAPTER

III.-Parlementaires

32
A person is regarded as a parlementaire who has been authorized by one of
the belligerents to enter into communication with the other, and who advances
bearing a white flag. He has a right to inviolability, as well as the trumpeter,
bugler or drummer, the flag-bearer and the interpreter who may accompany him.
ARTICLE

33
The commander to whom a parlementaire is sent is not in all cases obliged
to receive him.
He may take all necessary steps in order to prevent the parlementaire taking
advantage of his mission to obtain information.
In case of abuse, he has the right to detain the parle menta ire temporarily.
ARTICLE

ARTICLE 34
The parlementaire loses his rights of inviolability if it is proved in a clear
and incontestable manner that he has taken advantage of his privileged position
to provoke or commit an act of treason.

[635]

CHAPTER

IV.-Capitulations

ARTICLE 35
Capitulations agreed upon between the contracting parties must take. into
account the rules of military honor.
Once settled, they must be scrupulously observed by both parties.

CHAPTER

V.-Armistices

ARTICLE 36
An armistice suspends military operations by mutual agreement between the
belligerent parties. If its duration is not defined, the belligerent parties may

THE LAWS AND CUSTOMS OF WAR ON LAND

629

resume operations at any time, provided always that the enemy is warned within
the time agreed upon, in accordance with the terms of the armistice.
ARTICLE

37

An armistice may be general or local. The first suspends the military opera
tions of the belligerent States everywhere; the second only between certain
fractions of the belligerent armies and within a fixed radius.
ARTICLE 38
An armistice must be notified officially and in good time to the competent
authorities and to the troops. Hostilities are suspended immediately after the
notification, or on the date fixed.

39
It rests with the contracting parties to settle, in the terms of the armistice,
what communications may be held in the theater of war with the popUlations and
between them.
ARTICLE

ARTICLE 40
Any serious violation of the armistice by one of the parties gives the other
party the right of denouncing it, and even, in cases of urgency, of recommencing
hostilities immediately.

41
A violation of the terms of the armistice by private persons acting on their
own initiative only entitles the injured party to demand the punishment of the
offenders and, if necessary, compensation for the losses sustained.
ARTICLE

[636]
SECTION IlL-ON MILITARY AUTHORITY OVER THE TERRITORY
OF THE HOSTILE STATE
ARTICLE 42
Territory is considered occupied when it is actually placed under the authority
of the hostile army.
The occupation extends only to the territory where such authority has been.
established and can be exercised.
ARTICLE

43

The authority of the legitimate power having in fact passed into the hands
of the occupant, the latter shall take all the measures in his power to restore and
ensure, as far as possible, public order and safety, while respecting, unless abso
lutely prevented, the laws in force in the country.
ARTICLE 44
It is forbidden a belligerent to force the population of occupied territory to
furnish information about the army of the other belligerent, or about its means
of defense.
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ARTICLE

45

It is forbidden to compel the population of occupied territory to swear
allegiance to the hostile Power.
ARTICLE

46

Family honor and rights, the lives of persons, and private property, as well
as religious convictions and practice, must be respected.
Private property cannot be confiscated.
ARTICLE

47

ARTICLE

48

Pillage is formally forbidden.

If, in the territory occupied, the occupant collects the taxes, dues, and tolls
imposed for the benefit of the State, he shall do so, as far as is possible, in
accordance with the rules of assessment and incidence in force, and shall in
consequence be bound to defray the expenses of the administration of the occupied
territory to the same extent as the legitimate Government was so bound.
49
If, in addition to the taxes mentioned in the above article, the occupant levies
other money contributions in the occupied territory, this shall only be for the
needs of the army or of the administration of the territory in question.
ARTICLE

ARTICLE

50

No general penalty, pecuniary or otherwise, shall be inflicted upon the popu
lation on account of the acts of individuals for which they cannot be regarded
as jointly and severally responsible.
ARTICLE 51
[637]
No contribution shall be collected except under a written order, and on the
responsibility of a commander in chief.
The collection of the said contribution shall only be effected as far as possible
in accordance with the rules of assessment and incidence of the taxes in force.
For every contribution a receipt shall be given to the contributors.
ARTICLE

52

Requisitions in kind and services shall not be demanded from municipalities
or inhabitants except for the needs of the army of occupation. They shall be in
proportion to the resources of the country, and of such a nature as not to involve
the population in the obligation of taking part in the operations of the war against
their country.
Such requisitions and services shall only be demanded on the authority of
the commander in the locality occupied.
Contributions in kind shall, as far as possible, be paid for in cash; if not, a
receipt shall be given and the payment of the amount due shall be made as soon
as possible.
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53

An army of occupation can only take possession of cash, funds, and realiz
able securities which are strictly the property of the State, depots of arms, means
of transport, stores and supplies, and, generally, all movable property belonging
to the State which may be used for the operations of the war.
All appliances, whether on land, at sea, or in the air, adapted for the trans
mission of news, or for the transport of persons or things, exclusive of cases
governed by naval law, depots of arms and, generally, all kinds of munitions of
war, may be seized, even if they belong to private individuals, but must be restored
and compensation fixed when peace is made.
ARTICLE

54

Submarine cables connecting an occupied territory with a neutral territory
shall not be seized or destroyed except in the case of absolute necessity. They
must likewise be restored and compensation fixed when peace is made.
ARTICLE

55

The occupying State shall be regarded only as administrator and usufructuary
,of public buildings, real estate, forests, and agricultural estates belonging to the
hostile State, and situated in the occupied country. It must safeguard the capital
of these properties, and administer them in accordance with the rules of usufruct.
t/

ARTICLE

56

The property of municipalities, that of institutions dedicated to religion,
charity, and education, the arts and sciences, even when State property, shall be
treated as private property.
All seizure or destruction of, or wilful damage to, institutions of this
character, historic monuments, works of art and science, is forbidden, and should
be made the subject of legal proceedings.

v

[638]

CONVENTION RESPECTING THE RIGHTS AND DUTIES OF
NEUTRAL POWERS AND PERSONS IN CASE
OF WAR ON LAND
(For the heading see the Convention for the pacific settlement of internationat
disputes.)

With a view to laying down more clearly the rights and duties of neutral
Powers in case of war on land and regulating the position of the belligerents who
have taken refuge in neutral territory;
Being likewise desirous of defining the meaning of the term "neutral,"
pending the possibility of settling, in its entirety, the position of neutral individuals
in their relations with the belligerents;
Have resolved to conclude a Convention to this effect, and have, in conse
quence, appointed the following as their plenipotentiaries:
[Here follow the names of plenipotentiaries.]
Who, after having deposited their full powers, found in good and due form,
have agreed upon the following provisions:

CHAPTER

I.-The rights and duties of neutral powers
ARTICLE

1

The territory of neutral Powers is inviolable.

2
Belligerents are forbidden to move troops or convoys of either munitions of
war or supplies across the territory of a neutral Power.
ARTICLE

[639]

ARTICLE

3

Belligerents are likewise forbidden:
(a) To erect on the territory of a neutral Power a wireless telegraphy station
or any apparatus for the purpose of communicating with belligerent forces on
land or sea;
(b) To use any installation of this kind established by them before the war
on the territory of a neutral Power for purely military purposes, and which has
not been opened for the service of public messages.
ARTICLE 4
Corps of combatants cannot be formed nor recruiting agencies opened on
the territory of a neutral Power to assist the belligerents.
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5

A neutral Power must not allow any of the acts referred to in Articles 2
to 4 to occur on its territory.
It is not called upon to punish acts in violation of neutrality unless the said
acts have been committed on its own territory.
ARTICLE 6
The responsibility of a neutral Power is not engaged by the fact of persons
crossing the frontier separately to offer their services to one of the belligerents.
ARTICLE

7

A neutral Power is not called upon to prevent the export or transport, on
behalf of one or other of the belligerents, of arms, munitions of war, or, in
general, of anything which can be of use to an army or a fleet.
ARTICLE

8

A neutral Power is not called upon to forbid or restrict the use on behalf of
the belligerents of telegraph or telephone cables or of wireless telegraphy ap
paratus belonging to it or to companies or private individuals.
ARTICLE

9

Every measure of restriction or prohibition taken by a neutral Power in
regard to the matters referred to in Articles 7 and 8 must be impartially applied
by it to both belligerents.
A neutral Power must see to the same obligation being observed by companies
or private individuals owning telegraph or telephone cables or wireless telegraphy
apparatus.
ARTICLE 10
The fact of a neutral Power resisting, even by force, attempts to violate its
neutrality cannot be regarded as a hostile act.

[640]

CHAPTER

H.-Belligerents intemed and wounded tended in
neutral territory

11
A neutral Power which receives on its territory troops belonging to the
belligerent armies shall intern them, as far as possible, at a distance from the
theater of war.
It may keep them in camps, and even confine them in fortresses or in
places set apart for this purpose.
It shall decide whether officers can be left at liberty on giving tbeir parole
not to leave the neutral territory without permission.
ARTICLE

12
In the absence of a special convention, the neutral Power shall supply the
interned with the food, clothing, and relief required by humanity.
At the conclusion of peace the expenses caused by the internment shall be
made good.
ARTICLE
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13

A neutral Power which receives escaped prisoners of war shall leave them
at liberty. If it allows them to remain in its territory it may assign them a
place of residence.
The same rule applies to prisoners of war brought by troops taking refuge
in the territory of a neutral Power.

14
A neutral Power may authorize the passage over its territory of wounded
or sick belonging to the belligerent armies, on condition that the trains bringing
them shall carry neither personnel nor material of war. In such a case, the
neutral Power is bound to take whatever measures of safety and control are
necessary for the purpose.
Wounded or sick brought under these conditions into neutral territory by
one of the belligerents, and belonging to the hostile party, must be guarded by the
neutral Power so as to ensure their not taking part again in the operations of the
war. The same duty shall devolve on the neutral State with regard to wounded
or sick of the other army who may be committed to its care.
ARTICLE

ARTICLE

15

The Geneva Convention applies to sick and wounded interned in neutral
territory.
CHAPTER

III.-Neutral persons
ARTICLE

16

The nationals of a State which is not taking part in the war are considered
as neutrals.
ARTICLE 17
[641]
A neutral cannot avail himself of his neutrality:
(a) If he commits hostile acts against a belligerent;
(b) If he commits acts in favor of a belligerent, particularly if he voluntarily
enlists in the ranks of the armed force of one of the parties.
In such a case, the neutral shall not be more severely treated by the belligerent
as against whom he has abandoned his neutrality than a national of the other
belligerent State could be for the same act.
ARTICLE

18

The following acts shall not be considered as committed in favor of one
of the belligerents in the sense of Article 17, letter (b) :
(a) Supplies furnished or loans made to one of the belligerents, provided
that the person who furnishes the supplies or who makes the loans lives neither
in the territory of the other party nor in the territory occupied by him, and that
the supplies do not come from these territories;
(b) Services rendered in matters of police or civil administration.
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IV.-Railway material
ARTICLE

19

Railway material coming from the territory of neutral Powers, whether it
be the property of the said Powers or of companies or private persons, and
recognizable. as such, shall not be requisitioned or utilized by a belligerent except
where and to the extent that it is absolutely necessary. It shall be sent back as
soon as possible to the country of origin.
A neutral Power may likewise, in case of necessity, retain and utilize to an
equal extent material coming from the territory of the belligerent Power.
Compensation shall be paid by one party or the other in proportion to the
material used, and to the period of usage.
CHAPTER

V.-Final provisions
ARTICLE

20

The provisions of the present Convention do not apply except between con
tracting Powers, and then only if all the belligerents are parties to the Convention.
ARTICLE

21

The present Convention shall be ratified as soon as possible.
The ratifications shall be deposited at The Hague.
[642] The first deposit of ratifications shall be recorded in a proch-verbal signed
by the representatives of the Powers which take part therein and by the
Netherland Minister for Foreign Affairs.
The subsequent deposits of ratifications shall be made by means of a written
notification, addressed to the Netherland Government and accompanied by the
instrument of ratification.
A duly certified copy of the proces-verbal relative to the first deposit of rati
fications, of the notifications mentioned in the preceding paragraph, and of the
instruments of ratification shall be immediately sent by the Netherland Govern
ment, through the diplomatic channel, to the Powers invited to the Second Peace
Conference as well as to the other Powers which have adhered to the Convention.
In the cases contemplated in the preceding paragraph, the said Government shall
at the same time inform them of the date on which it received the notification.
ARTICLE

22

Non-signatory Powers may adhere to the present Convention.
The Power which desires to adhere notifies its intention in writing to the
Netherland Government, forwarding to it the act of adhesion, which shall be
deposited in the archives of the said Government.
This Government shall immediately forward to all the other Powers a duly
certified copy of the notification as well as of the act of adhesion, mentioning the
date on which it received the notification.
ARTICLE

23

The present Convention shall come into force, in the case of the Powers
which were a party to the first deposit of ratifications, sixty days after the date
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of the proces-verbal of this deposit, and, in the case of the Powers which ratify
subsequently or which adhere, sixty days after the notification of their ratification
or of their adhesion has been received by the Netherland Government.
ARTICLE

24

In the event of one of the contracting Powers wishing to denounce the present
Convention, the denunciation shall be notified in writing to the Netherland Govern
ment, which shall immediately communicate a duly certified copy of the notifica
tion to all the other Powers, informing them at the same time of the date on
which it was received.
The denunciation shall only have effect in regard to the notifying Power,
and one year after the notification has reached the Netherland Government.
ARTICLE

2S

A register kept by the Netherland Ministry of Foreign Affairs shall give
the date of the deposit of ratifications made in virtue of Article 21, paragraphs
3 and 4, as well as the date on which the notifications of adhesion (Article 22,
paragraph 2) or of denunciation (Article 24, paragraph 1) have been received.
Each contracting Power is entitled to have access to this register and to be
supplied with duly certified extracts from it.
[643] In faith of which the plenipotentiaries have appended their signatures to
the present Convention.
Done at The Hague, October 18, 1907, in a single original, which shall
remain deposited in the archives of the Netherland Government and duly certified
copies of which shall be sent, through the diplomatic channel, to the Powers which
have been invited to the Second Peace Conference.
[For the signatures and reservations see the table of signatures, post, in fine.]

[644]

VI

CONVENTION RELATIVE TO THE STATUS OF ENEMY MER
CHANT SHIPS AT THE OUTBREAK OF HOSTILITIES
(F or the heading see the C onvenlion for the pacific settlement of international
disputes.)

Anxious to ensure the security of international commerce against the sur
prises of war, and wishing, in accordance with modern practice, to protect as
far as possible operations undertaken in good faith and in process of being
carried out before the outbreak of hostilities, have resolved to conclude a Con
vention to this effect, and have appointed the following persons as their pleni
potentiaries :
[Here follow the names of plenipotentiaries.]
Who, after having deposited their full powers, found in good and due form,
have agreed upon the following provisions:
ARTICLE

1

\Vhen a merchant ~hip belonging to one of the belligerent Powers is at the
commencement of hostilities in an enemy port, it is desirable that it should be al
lowed to depart freely, either immediately, or after a reasonable number of days of
grace, and to proceed, after being furnished with a pass, direct to its port of
destination or any other port indicated.
The same rule should apply in the case of a ship which has left its last port
of departure before the commencement of the war and entered a port belonging
to the enemy while still ignorant that hostilities had broken out.
ARTICLE

2

A merchant ship unable, owing to circumstances of force majeure, to leave
the enemy port within the period contemplated in the above article, or which
was not allowed to leave, cannot be confiscated.
[645] The belligerent may only detain it, without payment of compensation, but
subject to the obligation of restoring it after the war, or requisition it on
payment of compensation.
ARTICLE

3

Enemy merchant ships which left their last port of departure before the
commencement of the war, and are encountered on the high seas while still
ignorant of the outbreak of hostilities, cannot be confiscated. They are only
liable to detention on the understanding that they shall be restored after the war
without compensation, or to be requisitioned, or even destroyed, on payment of
compensation, but in such cases provision must be made for the safety of the
persons on board as well as the security of the ship's papers.
637
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After touching at a port in their own country or at a neutral port, these ships
are subject to the laws and customs of maritime war.
ARTICLE

4

Enemy cargo on board the vessels referred to in ~rticles 1 and 2 is J;;,C\\;S~
liable to be detained and restored after the termination of the war without pay
ment of compensation, or to be requisitioned on payment of compensation, with
or without the ship.
The same rule applies in the case of cargo on board the vessels referred to
in Article 3.
ARTICLE

5

The present Convention does not affect merchant ships whose build shows
that they are intended for conversion into war-ships.
ARTICLE

6

The provIsIOns of the present Convention do not apply except between
contracting Powers, and then only if all the belligerents are parties to the Con
vention.
ARTICLE

7

The present Convention shall be ratified as soon as possible.
The ratifications shall be deposited at The Hague .
. The first deposit of ratifications shall be recorded in a proces-verbal signed
by the representatives of the Powers which take part therein and by the Nether
land Minister for Foreign Affairs.
The subsequent deposits of ratifications shall be made by means of a written
notification addressed to the Netherland Government and accompanied by the
instrument of ratification.
A duly certified copy of the proces-verbal relative to the first deposit of rati
fications, of the notifications mentioned in the preceding paragraph, as well as of
the instruments of ratification, shall be at once sent by the Netherland Govern
ment, through the diplomatic channel, to the Powers invited to the Second Peace
Conference, as well as to the other Powers which have adhered to the Convention.
In the cases contemplated in the preceding paragraph the said Government shall
at the same time inform them of the date on which it received the notification.

[646]
ARTICLE 8
Non-signatory Powers may adhere to the present Convention.
The Power which desires to adhere notifies in writing its intention to the
Netherland Government, forwarding to it the act of adhesion, which shall be
deposited in the archives of the said Government.
The said Government shall at once transmit to all the other Powers a duly
certified copy of the notification as well as of the act of adhesion, stating the
date on which it received the notification.
ARTICLE

9

The present Convention shall come into force, in the case of the Powers
which were a party to the first deposit of ratifications, sixty days after the date
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of the proces-verbal of that deposit, and, in the case of the Powers which ratify
subsequently or which adhere, sixty days after the notification of their ratification
or of their adhesion has been received by the Netherland Government.
ARTICLE

10

In the event of one of the contraCting Powers wishing to denounce the
present Convention, the denunciation shall be notified in writing to the N ether
land Government, which shall at once communicate a certified copy of the noti
fication to all the other Powers, informing them of. the date on which it was
received.
The denunciation shall only have effect in regard to the notifying Power,
and one year after the notification has reached the Netherland Government.
ARTICLE

,II

A register kept by the Ministry for Foreign Affairs shall give the date of the
deposit of ratifications made in virtue of Article 7, paragraphs 3 and 4, as well
as the date on which the notifications of adhesion (Article 8, paragraph 2) or
of denunciation (Article 10, paragraph 1) have been received.
Each contracting Power is entitled to have access to this register and to be
supplied with certified extracts from it.
In faith of which the plenipotentiaries have appended to the present Con
vention their signatures.
Done at The Hague, October 18, 1907, in a single original, which shall remain
deposited in the archives of the Netherland Government, and duly certified copies
of which shall be sent, through the diplomatic channel, to the Powers which have
been invited to the Second Peace Conference.
[For the signatures and reservations see the table of signatures, post, in fine.]

VII
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CONVENTION RELATING TO THE CONVERSION OF
MERCHANT SHIPS INTO WAR-SHIPS
(For the heading see the Convention for the pacific settlement of international
disputes. )

Whereas it is desirable, in view Qf the incorporation in time of war of mer
chant ships in the fighting fleet, to define the conditions subject to which this
operation may be effected;
\Vhereas, however, the contracting Powers have been unable to come to
an agreement on the question whether the conversion of a merchant ship into a
war-ship may take place upon the high seas, it is understood that the question of
the place where such conversion is effected remains outside the scope of this agree
ment and is in no way affected by the following rules:
Being desirous of concluding a Convention to this effect, have appointed the
following as their plenipotentiaries.
[Here follow the names of plenipotentiaries.]
Who, after having deposited their full powers, found in good and due form,
have agreed upon the following provisions:
ARTICLE 1
A merchant ship converted into a war-ship cannot have the rights and duties
accruing to such vessels unless it is placed under the direct authority, immediate
control, and responsibility of the Power whose flag it flies.

2
Merchant ships converted into war-ships must bear the external marks which
distinguish the war-ships of their nationality.
ARTICLE

.. [648]

3
The commander must be in the service of the State and duly commissioned
by the competent authorities. His name must figure on the list of the officers of
the fighting fleet.
ARTICLE

ARTICLE 4
The crew must be subject to military discipline.
ARTICLE

5

Every merchant ship converted into a war-ship must observe in its operations
the laws and customs of war.
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6

A belligerent who converts a merchant ship into a war-ship must, as soon as
possible, announce such conversion in the list of war-ships.
ARTICLE

7

The prOVISIOns of the present Convention do not apply except between
contracting Powers, and then only if all the belligerents are parties to the Con
vention.
ARTICLE

8

The present Convention shall be ratified as soon as possible.
The ratifications shall be deposited at The Hague.
The first deposit of ratifications shall be recorded in a praces-verbal signed by
the representatives of the Powers who take part therein and by the Netherland
Minister for Foreign Affairs.
The subsequent deposits of ratifications shall be made by means of a written
notification addressed to the Netherland Government and accompanied by the
instrument of ratification.
A duly certified copy of the praces-verbal relative to the first deposit of rati
fications, of the notifications mentioned in the preceding paragraph, as well as
of the instruments of ratification, shall be at once sent by the Netherland Gov
ernment, through the diplomatic channel, to the Powers invited to the Second
Peace Conference, as well as to the other Powers which have adhered to the
Convention. In the cases contemplated in the preceding paragraph the said
Government shall at the same time inform them of the date on which it received
the notification.
ARTICLE 9
Non-signatory Powers may adhere to the present Convention.
The Power which desires to adhere notifies its intention in writing to the
Netherland Government, forwarding to it the act of adhesion, which shall he
deposited in the archives of the said Government.
That Government shall at once transmit to all the other Powers a duly
certified copy of the notification as well as of the act of adhesion, stating the date
on which it received the notification.

[649]

ARTICLE

10

The present Convention shall come into force, in the case of the Powers
which were a party to the first deposit of ratifications, sixty days after the date
.of the praces-verbal of this deposit, and, in the case of the Powers which ratify
subsequently or which adhere, sixty days after the notification of their ratification
.or of their adhesion has been received by the Netherland Government.
ARTICLE

11

. In the event of one of the contracting Powers wishing to denounce the
present Convention, the denunciation shall be notified in writing to the Netherland
Government, which shall at once communicate a duly certified copy of the noti
fication to all the other Powers, informing them of the date on which it was
received.
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The denunciation shall only have effect in regard to the notifying Power,
and one year after the notification has reached the Netherland Government.
ARTICLE

12

A register kept by the Netherland Ministry for Foreign Affairs shall give
the date of the deposit of ratifications made in virtue of Article 8, paragraphs
3 and 4, as well as the date on which the notifications of adhesion (Article 9,
paragraph 2) or of denunciation (Article 11, paragraph 1) have been received.
Each contracting Power is entitled to have access to this register and to be
supplied with duly certified extracts from it.
In faith of which the plenipotentiaries have appended their signatures to the
present Convention.
Done at The Hague, October 18, 1907, in a single original, which shall remain
deposited in the archives of the Netherland Government, and duly certified copies
of which shall be sent, through the diplomatic channel, to the Powers which have
been invited to the Second Peace Conference.
[For the signatures and reservations see the table of signatures, post, in fine.1

[650]

VIII
CONVENTION RELATIVE TO THE LAYING OF AUTO
MATIC SUBMARINE CONTACT MINES

(For the heading see the Convention for the pacific settlement of international
disputes.)

Inspired by the principle of the freedom of sea routes, the common highway
of all nations;
Seeing that, although the existing position of affairs makes it impossible to
forbid the employment of automatic submarine contact mines, it is nevertheless
desirable to restrict and regulate their employment in order to mitigate the severity
of war and to ensure, as far as possible, to peaceful navigation the security to
which it is entitled, despite the existence of war;
Until such time as it is found possible to formulate rules on the subject
which shall ensure to the interests involved all the guarantees desirable;
Have resolved to conclude a Convention for this purpose, and have appointed
the following as their plenipotentiaries:
[Here follow the names of plenipotentiaries.]
Who, after having deposited their full powers, found in good and due form.
have agreed upon the following provisions:
ARTICLE

1

It is forbidden:
1. To lay unanchored automatic contact mines, except when they are so
constructed as to become harmless one hour at most after the person who laid
them ceases to control them;
[651] 2. To lay anchored automatic contact mines which do not become harmless
as soon as they have broken loose from their moorings;
3. To use torpedoes which do not become harmless when they have missed
their mark.

2
It is forbidden to lay automatic contact mines off the coasts and ports of
the enemy, with the sole object of intercepting commercial shipping.
ARTICLE

ARTICLE

3

When anchored automatic contact mines are employed, every possible pre
caution must be taken for the security of peaceful shipping.
The belligerents undertake to do their utmost to render these mines harmless
within a limited time, and, should they cease to be under surveillance, to notify
the danger zones as soon as military exigencies permit, by a notice addressed to
ship-owners, which must also be communicated to the Governments through the
..
diplomatic channel.
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ARTICLE 4
Any neutral Power which lays automatic contact mines off its coasts must
observe the same rules and take the same precautions as are imposed on bel
ligerents.
The neutral Power must inform ship-owners, by a notice issued in advance.
where automatic contact mines will be laid. This notice must be communicated
at once to the Governments through the diplomatic channel.
ARTICLE

5

At the close of the war, the contracting Powers undertake to do their utmost
to remove the mines which they have laid, each Power removing its own mines.
As regards anchored automatic contact mines laid by one of the belligerents
along the coasts of the other, their position must be notified to the other party by
the Power which laid them, and each PO'Ner must proceed with the least possible
delay to remove the mines in its own waters.
ARTICLE 6
The contracting Powers which do not at present own perfected mines of the
kind contemplated in the present Convention, and which, consequently, could not
at present carry out the rules laid down in Articles 1 and 3, undertake to convert
the materiel of their mines as soon as possible, so as to bring it into conformity
with the foregoing requirements.
ARTICLE 7
The provIsIons of the present Convention do not apply except between
contracting Powers, and then only if all the belligerents are parties to the Con
vention.

[652]

ARTICLE

8

The present Convention shall be ratified as soon as possible.
The ratifications shall be deposited at The Hague.
The first deposit of ratifications shall be recorded in a proces-verbal signed
by the representatives of the Powers which take part therein and by the Nether
land Minister for Foreign Affairs .
. Th~ subsequent deposits of ratifications shall be made by means of a written
notIficatlOn addressed to the Netherland Government and accompanied by the
instrument of ratification.
.
.A duly certified ~opy ?f the proces-verbal relative to the first deposit of rati
ficatIons, of the notIficatIons mentioned in the preceding paragraph, as well
as of the instruments of ratification, shall be at once sent, by the Netherland
Government, throught the diplomatic channel, to the Powers invited to the Second
Peace Conference, as well as to the other Powers which have adhered to the
Convention. In t~e cases contemplated in the preceding paragraph, the said
Government shall 1I1form them at the same time of the date on which it has
received the notification.
9
N on-signatory Powers may adhere to the present Convention.
The Power which desires to adhere notifie;.; in writing its intention to the
ARTICLE
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Netherland Government, transmitting to it the act of adhesion, which shall be
deposited in the archives of the said Government.
This Government shall at once transmit to all the other Powers a duly certi
fied copy of the notification as well as of the act of adhesion, stating the date on
which it received the notification.
ARTICLE

10

The present Convention shall come into force, in the care of the Powers
which were a party to the first deposit of ratifications, sixty days after the date
of the prods-'verbal of this deposit, and, in the case of the Powers which
ratify subsequently or adhere, sixty days after the notification of their ratification
or of their adhesion has been received by the Netherland Government.

11
The present Convention shall remain in force for seven years, dating from
the sixtieth day after the date of the first deposit of ratifications.
Unless denounced, it shall continue in force after the expiration of this
period.
The denunciation shall be notified in writing to the Netherland Government,
which shall at once communicate a duly certified copy of the notification to all the
Powers, informing them of the date on which it was received.
The denunciation shall only have effect in regard to the notifying Power,
and six months after the notification has reached the Netherland Government.
ARTICLE

ARTICLE

12

The contracting Powers undertake to reopen the question of the employment
of automatic contact mines six months before the expiration of the period
contemplated in the first paragraph of the preceding article, in the event of
the question not having been already reopened and settled by the Third Peace
Conference.
[653] If the contracting Powers conclude a fresh Convention relative to the
employment of mines, the present Convention shall cease to be applicable
from the moment it comes into force.

13
A register kept by the Netherland Ministry for Foreign Affairs shall give
the date of the deposit of ratifications made in virtue of Article 8, paragraphs
3 and 4, as well as the date on which the notifications of adhesion (Article 9,
paragraph 2) or of denunciation (Article 11, paragraph 3) have been received.
Each contracting Power is entitled to have access to this register and to be
supplied with duly certified extract~ from it.
ARTICLE

In faith of which the plenipotentiaries have appended their signatures to the
present Convention.
.
Done at The Hague, October 18, 1907, in a single original, which shall remain
deposited in the archives of the Netherland Government, and duly certified copies
of which shall be sent, through the diplomatic channel, to the Powers which have
been invited ~o the Second Peace Conference.
[For the signatures and reservations see the table of signatures, post, in fine.}

[654]

IX

CONVENTION CONCERNING BOMBARDMENT BY NAVAL
FORCES IN TIME OF WAR
(For the heading see the Convention for the pacific settlement of international
disputes.)

Animated by the desire to realize the vcrtt expressed by the First Peace Con
ference respecting the bombardment by naval forces of undefended ports, towns,
and villages;
Whereas it is expedient that bombardments by naval forces should be subject
to rules of general application which would safeguard the rights of the inhabitants
and assure the preservation of the more important buildings, by applying as far as
possible to this operation of war the principles of the Regulations of 1899 re
specting the laws and customs of land war;
Actuated, accordingly, by the desire to serve the interests of humanity and
to diminish the severity and disasters of war ';
Have resolved to conclude a Convention to this effect, and have, for this
purpose, appointed the following as their plenipotentiaries:
[Here follo'w the names of plenipotentiaries.]
Who, after depositing their full powers, found in good and due form, have
agreed upon the following provisions:
CHAPTER

I.-The bombardment of undefended ports, towns, villages, dwellings,
or bllildings

1
It is forbidden to bombard by naval forces undefended ports, towns, villages,
dwellings or buildings.
[655] A place cannot be bombarded solely because automatic submarine contact
mines are anchored off the harbor.
ARTICLE

ARTICLE,2

Military works, military or naval establishments, depots of arms or war
materiel, workshops or plant which could be utilized for the needs of the hostile
fleet or army, and the ships of war in the harbor, are not, however, included in
this prohibition. The commander of a naval force may destroy them with artil
lery, after a summons followed by a reasonable time of waiting, if all other
means are impossible, and when the local authorities have not themselves destroyed
them within the time fixed.
He incurs no responsibility for any unavoidable damage which may be
, caused by a bombardment under such circumstances.
If for military reasons immediate action is necessary, and no delay can be
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allowed the enemy, it is understood that the prohibition to bombard the undefended
town holds good, as in the case given in paragraph 1, and that the commander
shall take all due measures in order that the town may suffer as little harm as
possible.
ARTICLE

3

After due notice has been given, the bombardment of undefended ports,
towns, villages, dwellings, or buildings may be commenced, if the local authorities,
after a formal summons has been made to them, decline to comply with requisi
tions for provisions or supplies necessary for the immediate use of the naval force
before the place in question.
These requisitions shall be in proportion to the resources of the place. They
shall only be demanded in the name of the commander of the said naval force, and
they shall, as far as possible, be paid for in cash; if not, they shall be evidenced
by receipts.
ARTICLE

4

The bombardment of undefended ports, towns, villages, dwellings, or build
ings for non-payment of money contributions is forbidden.
CHAPTER

Il.-General provisions
ARTICLE

5

In bombardments by naval forces all the necessary measures must be taken
by the commander to spare as far as possible sacred edifices, buildings used for
artistic, scientific, or charitable purposes, historic monuments, hospitals, and places
where the sick or 'wounded are collected, on the understanding that they are not
used at the same time for military purposes.
It is the duty of the inhabitants to indicate such monuments, edifices, or
places by visible signs, which shall consist of large stiff rectangular panels divided
diagonally into two colored triangular portions, the upper portion black, the lower
portion white.
ARTICLE 6
[656]
If the military situation permits, the commander of the attacking naval
force, before commencing the bombardment, must do his utmost to warn the
authorities.
ARTICLE 7
It is forbidden to give over to pillage a town or place even when taken
by storm.

CHAPTER

IlL-Final provisions
ARTICLE

8

The provisions of the present Convention do not apply except between
contracting Powers, and then only if all the belligerents are parties to the Con
vention.
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ARTICLE

9

The present Convention shall be ratified as soon as possible.
The ratifications shall be deposited at the Hague.
The first deposit of ratifications shall be recorded in a proces-verbal signed
by the representatives of the Powers which take part therein and by the Nether
land :Minister for Foreign Affairs.
The subsequent deposits of ratifications shall be made by means of a written
notification addressed to the Netherland Government and accompanied by the
instrument of ratification.
A duly certified copy of the proces-verbal relative to the first deposit of
ratifications of the notifications mentioned in the preceding paragraph, as well
as of the instruments of ratification, shall be at once sent by the Netherland
Government, through the diplomatic channel, to the Powers invited to the Second
Peace Conference, as well as to the other Powers which have adhered to the
Convention. In the cases contemplated in the preceding paragraph, the said
Government shall inform them at the same time of the date on which it received
the notification.
ARTICLE 10
Non-signatory Powers may adhere to the present Convention.
The Power which desires to adhere shall notify its intention to the Nether
land Government, forwarding to it the act of adhesion, which shall be deposited
in the archives of the said Government.
This Government shall immediately forward to all the other Powers a
duly certified copy of the notification, as well as of the act of adhesion, mention
ing the date on which it received the notification.

11
The present Convention shall come into force, in the case of the Powers
which were a party to the first deposit of ratifications, sixty days after the date
of the proces-verbal of that deposit, and, in the case of the Powers which ratify
subsequently or which adhere, sixty days after the notification of their ratification
or of their adhesion has been received by the Netherland Government.
ARTICLE

[657]
ARTICLE 12
In the event of one of the contracting Powers wishing to denounce the
present Convention, the denunciation shall be notified in writing to the Nether
land Government, which shall at once communicate a duly certified copy of the
notification to all the other Powers informing them of the date on which it was
received.
The denunciation shall only have effect in regard to the notifying Power, and
one year after the notification has reached the Netherland Government.
ARTICLE 13
A register kept by the Netherland Minister for Foreign Affairs shall give
the date of the deposit of ratifications made in virtue of Article 9, paragraphs
3 and 4, as well as the date on which the notifications of adhesion (Article 10,
paragraph 2) or of denunciation (Article 12, paragraph 1) have been received.
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Each contracting Power is entitled to have access to this register and to be
supplied with duly certified extracts from it.
In faith of which the plenipotentiaries have appended their signatures to
the present Convention.
Done at The Hague, October 18, 1907, in a single original, which shall
remain deposited in the archives of the Netherland Government, and duly certi
fied copies of which shall be sent, through the diplomatic channel, to the Powers
which have been invited to the Second Peace Conference.

[For the signatures and reservations see the table of signatures, post, in fine.]

[658]

x

CONVENTION FOR THE ADAPTATION TO MARITIME WAR·
FARE OF THE PRINCIPLES OF THE GENEVA
CONVENTION

(For the heading see the Convention for the pacific settlement of international
disputes.)
Animated alike by the desire to diminish, as far as depends on them, the
inevitable evils of war;
And wishing with this object to adapt to maritime warfare the principles of
the Geneva Convention of July 6, 1906;
Have resolved to conclude a Convention for the purpose of revising the
Convention of July 29, 1899, relative to this question, and have appointed the
following as their plenipotentiaries:
[Here follow the names of plenipotentiaries.]
Who, after having deposited their full powers, found in good and due form,
have agreed upon the following provisions:
ARTICLE 1
Military hospital ships, that is to say,' ships constructed or assigned by States
specially and solely with a view to assist the wounded, sick, and shipwrecked,
the names of which have been communicated to the belligerent Powers at the
commencement or during the course of hostilities, and in any case before they
are employed, shall be respected, and cannot be captured while hostilities last.
These ships, moreover, are not on the same footing as men-of-war as regards
their stay in a neutral port.

[659]

2
Hospital ships, equipped wholly or in part at the expense of pri"ate indi
viduals or officially recognized relief societies, shall likewise be respected and
exempt from capture, if the belligerent Power to which they belong has given
them an official commission and has notified their names to the hostile Power
at the commencement of or during hostilities, and in any case before they are
employed.
These ships shall be provided with a certificate from the competent authorities,
declaring that they had been under their control while fitting out and on final
departure.
ARTICLE

ARTICLE

3

Hospital ships, equipped wholly or in part at the expense of private indi
viduals or officially recognized societies of neutral countries, shall be respected
and exempt from capture, on condition that they are placed under the control of
one of the belligerents, with the previous consent of their own Government and
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with the authorization of the belligerent himself, and that the latter has notified
their names to his adversary at the commencement of or during hostilities, and
in any case before they are employed.
ARTICLE

4

The ships mentioned in Articles 1, 2, and 3 shall afford relief and assistance
to the wounded, sick, and shipwrecked of the belligerents without distinction of
nationality.
The Governments undertake not to use these ships for any military purpose.
These ships must in nowise hamper the movements of the combatants.
During and after an engagement they wiII act at their own risk and peril.
The belligerents will have the right to control and search them; they can
refuse to help them, order them off, make them take a certain course, and put a
commissioner on board; they can even detain them, if important circumstances
require it.
As far as possible the belligerents shall enter in the log of the hospital ships
the orders which they give them.
ARTICLE

5

l\'lilitary hospital ships shall be distinguished by being painted white outside
with a horizontal band of green about a meter and a half in breadth.
The ships mentioned in Articles 2 and 3 shall be distinguished by being painted
white outside with a horizontal band of red about a meter and a half in breadth.
The boats of the ships above mentioned, as also small craft which may be used
for hospital work, shall be distinguished by similar painting.
All hospital ships shall make themselves known by hoisting, with their
national flag, the white flag with a red cross provided by the Geneva Convention,
and further, if they belong to a neutral State, by flying at the mainmast the
national flag of the belligerent under whose control they are placed.
Hospital ships which, in the terms of Article 4, are detained by the enemy
must haul down the national flag of the belligerent to whom they belong.
[6601 The ships and boats above mentioned which wish to ensure by night the
freedom from interference to which they are entitled, must, subject to the
assent of the belligerent they are accompanying, take the necessary measures to
render their special painting sufficiently plain.
ARTICLE

6

The distinguishing signs referred to in Article 5 can only be used, whether
in time of peace or war, for protecting or indicating the ships therein mentioned.

7
In case of a fight on board a war-ship, the sick wards shall be respected and
spared as far as possible.
The said sick wards and the material belonging to them remain subject to
the laws of war; they cannot, however. be used for any purpose other than that
for which they were originally intended, so long as they are required for the sick
and wounded.
The commander, however, into whose power they have fallen may apply
ARTICLE
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them to other purposes, if the military situation requires it, after seeing that the
sick and wounded on board are properly provided for.
ARTICLE

8

Hospital ships and sick wards of vessels are no longer entitled to protection
if they are employed for the purpose of injuring the enemy.
The fact of the staff of the said ships and sick wards being armed for
maintaining order and for defending the sick and wouqded, and the presence of
wireless telegraphy apparatus on board, is not a sufficient reason for withdrawing
protection.

9
Belligerents may appeal to the charity of the commanders of neutral merchant
ships, yachts, or boats to take on board and tend the sick and wounded.
Vessels responding to this appeal, and also vessels which have of their own
accord rescued sick, wounded, or shipwrecked men, shall enjoy special protection
and certain immunities. In no case can they be captured for having such persons
on board, but, apart from special undertakings that have been made to them,
they remain liable to capture for any violations of neutrality they may have
committed.
ARTICLE

ARTICLE

10

The religious, medical, and hospital staff of any captured ship is inviolable,
and its members cannot be made prisoners of war. On leaving the ship they take
with them the objects and surgical instruments which are their own private
property.
This staff shall continue to discharge its duties while necessary, and can
afterwards leave when the commander in chief considers it possible.
The belligerents must guarantee to the said staff when it has fallen into their
hands the same allowances and pay which are given to the staff of corresponding
rank in their own navy.
[661]

ARTICLE

11

Sailors and soldiers on board when sick or wounded, as well as other per
sons officially attached to fleets or armies, to whatever nation they belong, shall
be respected and tended by the captors.

12
Any war-ship belonging to a belligerent may demand that sick, wounded, or
shi?wrec~e~ men on b?ard ,?il~t~ry hospital ships, hospital ships belonging to
relIef SOCieties or to prIvate mdlvlduals, merchant ships, yachts, or boats, what
ever the nationality of these vessels, should be handed over.
ARTICLE

ARTICLE 13
Ifosick, wounded, or shipwrecked persons are taken on board a neutral war
ship, every possible precaution must be taken that they do not again take part in
the operations of the war.

MARITIME WARFARE AND THE GENEVA CONVENTION
ARTICLE 14
The shipwrecked, wounded, or sick of one of
the power of the other, are prisoners of war. The
to clrcumstances, whp.ther to keep them, send them
to a neutral port, or even to an enemy port. In
repatriated cannot serve again while the war lasts.
ARTICLE
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the belligerents who fall into
captor must decide, according
to a port of his own country,
this last case, prisoners thus

15

The shipwrecked, wounded, or sick, who are landed at a neutral port, with
the consent of the local authorities, must, unless an arrangement is made to the
contrary between the neutral State and the belligerent States, be guarded by the
neutral State so as to prevent their again taking part in the operations of the war.
The expenses of tending them in hospital and interning them shall be borne
by the State to which the shipwrecked, sick, or wounded belong.
16
After every engagement, the two belligerents, so far as military interests
permit, shall take steps to look for the shipwrecked, sick, and wounded, and to
protect them, as well as the dead, against pillage and ill-treatment.
They shall see that the burial, whether by land or sea, or cremation of the
dead shall be preceded by a careful examination of the corpse.
ARTICLE

ARTICLE 17
Each belligerent shaH send, as early as possible, to the authorities of their
country, navy, or army the military marks or documents of identity found on the
dead and the description of the sick and wounded picked up by him.
The belligerents shaIl keep each other informed as to internments and trans
fers as weIl as to the admissions into hospital and deaths which have occurred
among the sick and wounded in their hands. They shall collect all the objects of
personal use, valuables, letters, etc., which are found in the captured ships, or
which have been left by the sick or wounded who died in hospital, in order to
have them forwarded to the persons concerned by the authorities of their own
country.
ARTICLE 18
[662]
The provisions of the present Convention do not apply except between
contracting Powers, and then only if all the belligerents are parties to the Con
vention.
ARTICLE 19
The commanders in chief of the beIligerent fleets must see that the above arti
cles are properly carried out; they will have also to see to cases not covered
thereby, in accordance with the instructions of their respective Governments and
in conformity with the general principles of the present Convention.
ARTICLE 20
The signatory Powers shall take the necessary measures for bringing the
provisions of the present Convention to the knowledge of their naval forces, and
especially of the members entitled thereunder to immunity, and for making them
known to the public.
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ARTICLE

21

The signatory Powers likewise undertake to enact or to propose to their
legislatures, if their criminal laws are inadequate, the measures necessary for
checking in time of war individual acts of pillage and iII-treatment in respect to
the sick and wounded in the fleet, as well as for punishing, as an unjustifiable
adoption of military insignia, the unauthorized use of the distinctive marks
mentioned in Article 5 by vessels not protected by the present Convention.
They will communicate to each other, through the Netherland Government,
the enactments for preventing such acts at the latest within five years of the rati
fication of the present Convention.
ARTICLE

22

In the case of operations of war between the land and sea forces of belliger
ents, the provisions of the present Convention do not apply except between the
forces actually on board ship.
ARTICLE 23
The present Convention shall be ratified as soon as possible.
The ratifications shall be deposited at The Hague.
The first deposit of ratifications shall be recorded in a proces-verbal signed
by the representatives of the Powers taking part therein and by the Netherland
Minister for Foreign Affairs.
Subsequent deposits of ratifications shall be made by means of a written
notification addressed to the Netherland Government and accompanied by the
instrument of ratification.
A certified copy of the proces-verbal relative to the first deposit of ratifica
tions, of the notifications mentioned in the preceding paragraph, as well as of the
instruments of ratification, shall be at once sent by the Netherland Government
through the diplomatic channel to the Powers invited to the Second Peace Con
ference, as well as to the other Powers which have adhered to the Convention. In
the cases contemplated in the preceding paragraph the said Government shall in
form them at the same time of the date on which it received the notification.
ARTICLE

24

Non-signatory Powers which have accepted the Geneva Convention of July
6. 1906, may adhere to the present Convention.
[663] The Power which desires to adhere notifies its intention to the Netherland
Government in writing, forwarding to it the act of adhesion, which shall be
deposited in the archives of the said Gov=rnment.
The said Government shall at once transmit to all the other Powers a duly
certified copy of the notification as well as of the act of adhesion, mentioning the
date on which it received the notification.
ARTICLE

2S

The present Convention, duly ratified, shall replace as between contracting
Powers the Convention of July 29, 1899, for the adaptation to maritime warfare
of the principles of the Geneva Convention.
The Convention of 1899 remains in force as between the Powers which
signed it but which do not also ratify the present Convention.
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26

The present Convention shall come into force, in the case of the Powers
\vhich were a party to the first deposit of ratifications, sixty days after the date
of the proces-verbal of this deposit, and, in the case of the Powers which ratify
subsequently or which adhere, sixty days after the notification of their ratification
or of their adhesion has been received by the Netherland Government.
ARTICLE

27

In the event of one of the contracting Powers wishing to denounce the
present Convention, the denunciation shall be notified in writing to the N ether
land Government, which shall at once communicate a duly certified copy of the
notification to all the other Powers, informing them at the same time of the
date on which it was received.
The denunciation shall only have effect in regard to the notifying Power, and
one year after the notification has reached the Netherland Government.

28
A register kept by the Netherland Ministry for Foreign Affairs shall give the
date of the deposit of ratifications made in virtue of Article 23, paragraphs 3
and 4, as well as the date on which the notifications of adhesion (Article 24,
paragraph 2) or of denunciation (Article 27, paragraph 1) have been received.
Each contracting Power is entitled to have access to this register and to be
supplied with duly certified extracts from it.
ARTICLE

In faith of which the plenipotentiaries have appended their signatures to the
present Convention.
Done at The Hague, October 18, 1907, in a single original, which shall remain
deposited in the archives of the Netherland Government, and duly certified copies
of which shall be sent, through the diplomatic channel, to the Powers which
have been invited to the Second Peace Conference.
[For the signatures and reservations see the table of signatures, post, in fine.}
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[664]

CONVENTION RELATIVE TO CERTAIN RESTRICTIONS WITH
REGARD TO THE EXERCISE OF THE RIGHT OF
CAPTURE IN NAVAL WAR
(For the heading see the Convention for the pacific settlement of international
disputes.)

Recognizing the necessity of more effectively ensuring than hitherto the
equitable application of law to the international relations of maritime Powers in
time of war;
Considering that, for this purpose, it is expedient, in giving up or, if
necessary, in harmonizing for the common interest certain conflicting practices
of long standing, to commence codifying in regulations of general application the
guarantees due to peaceful commerce and legitimate business, as well as the
conduct of hostilities by sea; that it is expedient to lay down in written mutual
engagements the principles which have hitherto remained in the uncertain domain
of controversy or have been left to the discretion of Governments;
That, from henceforth, a certain number of rules may be made, without
affecting the common law now in force with regard to the matters which that
law has left unsettled;
Have appointed the following as their plenipotentiaries.
[Here follow the names of plenipotentiaries.]
Who, after having deposited their full powers, found in good and due form,
have agreed upon the following provisions:
CHAPTER

I.-Postal correspondence

1
The postal correspondence of neutrals or belligerents, whatever its official or
private character may be, found on the high seas on board a neutral or
[665] enemy ship, is inviolable. If the ship is detained, the correspondence is for
warded by the captor with the least possible delay.
The provisions of the preceding paragraph do not apply, in case of viola
tion of blockade, to correspondence destined for or proceeding from a blockaded
port.
ARTICLE

ARTICLE

2

The inviolability of postal correspondence does not exempt a neutral mail
ship from the laws and customs of maritime war as to neutral merchant ships in
general. The ship, however, may not be searched except when absolutely neces
sary, and then only with as much consideration and expedition as possible.
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Il.-The exemption from capture of certain vessels
ARTICLE

3

Vessels used exclusively for fishing along the coast or small boats employed
in local trade are exempt from capture, as well as their appliances, rigging, tackle.
and cargo.
They cease to be exempt as soon as they take any part whatever in hostilities.
The contracting Powers agree not to take advantage of the harmless character
of the said vessels in order to use them for military purposes while preserving
their peaceful appearance.
ARTICLE

4

Vessels charged with religious, scientific, or philanthropic missions are like
wise exempt from capture.
CHAPTER

Ill.-Regulations regarding the crews of enemy merchant ships
captured by a belligerent
ARTICLE

5

When an enemy merchant ship is captured by a belligerent, such of its crew
as are nationals of a neutral State are not made prisoners of war.
The same rule applies in the case of the captain and officers likewise nationals
of a neutral State, if they promise formally in writing not to serve on an enemy
ship while the war lasts.

6
The captain, officers, and members of the crew, when nationals of the enemy
State, are not made prisoners of war, on condition that they make a formal
promise in writing, not to undertake, while hostilities last, any service connected.
with the operations of the war.
ARTICLE

ARTICLE 7
(666]
The names of the persons retaining their liberty under the conditions laid
down in Article 5, paragraph 2, and in Article 6, are notified by the belligerent
captor to the other belligerent. The latter is forbidden knowingly to employ the
said persons.
ARTICLE

8

The provisions of the three preceding articles do not apply to ships taking
part in the hostilities.
CHAPTER

IV.-Final provisions

9
The provisions of the present Convention do not apply except between
contracting Powers, and then only if all the belligerents are parties to the Con
vention.
ARTICLE
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ARTICLE 10
The present Convention shall be ratified as soon as possible.
The ratifications shall be deposited at The Hague.
The first deposit of ratifications shall be recorded in a proces-verbal signed
by the representatives of the Powers taking part therein and by the Netherland
Minister for Foreign Affairs.
Subsequent deposits of ratifications shall be made by means of a written
notification, addressed to the Netherland Government and accompanied by the
instrument of ratification.
A duly certified copy of the proces-verbal relative to the first deposit of ratifi
cations, of the notifications mentioned in the preceding paragraph, as well as of
the instruments of ratification, shall be at once sent by the Netherland Govern
ment, through the diplomatic channel, to the Powers invited to the Second Peace
Conference, as well as to the other Powers which have adhered to the Convention.
In the cases contemplated in the preceding paragraph, the said Government shall
inform them at the same time of the date on which it received the notification.
ARTICLE 11
Non-signatory Powers may adhere to the present Convention.
The Power which desires to adhere notifies its intention in writing to the
Netherland Government, forwarding to it the act of adhesion, which shall be
deposited in the archives of the said Government.
This Government shall at once transmit to all the other Powers a duly certified
copy of the notification as well as of the act of adhesion, mentioning the date on
which it received the notification.

12
The present Convention shall come into force in the case of the Powers
which were a party to the first deposit of ratifications, sixty days after the proces
verbal of that deposit, and, in the case of the Powers which ratify subsequently
'or which adhere, sixty days after the notification of their ratification has been
received by the Netherland Government.
ARTICLE

[667]

ARTICLE 13
In the event of one of the contracting Powers wishing to denounce the
present Convention, the denunciation shall be notified in writing to the Nether
land Government, which shall at once communicate a duly certified copy of the
notification to all the other Powers informing them of the date on which it was
received.
The denunciation shall only have effect in regard to the notifying Power, and
one year after the notification has reached the Netherland Government.
ARTICLE

14

A register kept by the Netherland Ministry for Foreign Affairs shall give the
date of the deposit of ratifications made in virtue of Article 10, paragraphs 3
and 4, as well as the date on which the notifications of adhesion (Article 11, para
graph 2) or of denunciation (Article 13, paragraph 1) have been received.
Each contracting Power is entitled to have access to this register and to be
supplied with duly certified extracts from it.
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In faith of which the plenipotentiaries have appended their signatures to
the present Convention.
Done at The Hague, October 18, 1907, in a single original, which shall remain
deposited in the archives of the Netherland Government, and duly certified
copies of which shall be sent, through the diplomatic channel, to the Powers
invited to the Second Peace Conference.
[For the signatures and reservations see the table of signatures, post, in fine.]

XII

[668]

CONVENTION RELATIVE TO THE CREATION OF AN
INTERNATIONAL PRIZE COURT
(For the heading see the Convention for the pacific settlement of international
disputes.)
Animated by the desire to settle in an equitable manner the differences
which sometimes arise in the course of a naval war in connection with the
decisions of national prize courts;
Considering that, if these courts are to continue to exercise their functions in
the manner determined by national legislation, it is desirable that in certain
cases an appeal should be provided, under conditions conciliating, as far as
possible, the public and private interests involved in matters of prize;
'vVhereas, moreover, the institution of an international court, whose juris
diction and procedure would be carefully defined, has seemed to be the best
method of attaining this object;
Convinced, finally, that in this manner the hardships consequent on naval
war would be mitigated; that, in particular, good relations will be more easily
maintained between belligerents and neutrals and peace better assured;
Desirous of concluding a Convention to this effect, have appointed the
following as their.. plenipotentiaries:
rHere follow the names of plenipotentiaries.]
Who, after depositing their full powers, found 111 good and due form,
have agreed upon the following provisions:
PART

I.-General Provisions
ARTICLE

1

The validity of the capture of a merchant ship or its cargo is decided before
a prize court in accordance with the present Convention when neutral or enemy
property is involved.

[669]

ARTICLE

2

Jurisdiction in matters of prize is exercised in the first instance by the prize
courts of the belligerent captor.
The judgments of these courts are pronounced in public or are officially
notified to parties concerned who are neutrals or enemies.
ARTICLE

3

The judgments of national prize courts may be brought before the Inter
national Prize Court:
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1. When the jUdgment of the national prize courts affects the property of a
neutral Power or individual;
2. When the judgment affects enemy property and relates to:
(a) Cargo on board a neutral ship;
(b) An enemy ship captured in the territorial waters of a neutral Power,
when that Power has not made the capture the subject of a diplomatic claim;
(c) A claim based upon the allegation that the seizure has been effected in
violation, either of the provisions of a convention in force between the belligerent
Powers, or of an enactment issued by the belligerent captor.
The appeal against the judgment of the national court can be based on the
ground that the judgment was wrong either in fact or in law.
ARTICLE 4
An appeal may be brought:
1. By a neutral Pmver, if the judgment of the national tribunals injuriously
affects its property or the property of its nationals (Article 3, No.1), or if the
capture of an enemy vessel is alleged to have taken place in the territorial waters
of that Power (Article 3, No.2 b) ;
2. By a neutral individual, if the judgment of the national court injuriously
affects his property (Article 3, No.1), subject, however, to the reservation that
the Power to which he belongs may forbid him to bring the case before the
Court, or may itself undertake the proceedings in his place;
3. By an individual subject or citizen of an enemy Power, if the judgment
of the national court injuriously affects his property in the cases referred to in.
Article 3, No.. 2, except that mentioned in paragraph b.
ARTICLE 5
An appeal may also be brought on the same conditions as in the preceding
article, by persons belonging either to neutral States or to the enemy, deriving
their rights from and entitled to represent an individual qualified to appeal, and
who have taken part in the proceedings before the national court. Persons so.
entitled may appeal separately to the extent of their interest.
The same rule applies in the case of persons belonging either to neutral
States or to the enemy who derive their rights from and are entitled to represent
a neutral Power whose property was the subject of the decision.
ARTICLE 6
When, in accordance with the above Article 3, the International Court
[670] has jurisdiction, the national courts cannot deal with a case in more than
two instances. The municipal law of the belligerent captor shall decide
whether the case may be brought before the International Court after judgment
has been given in first instance or only after an appeal.
If the national courts fail to give final judgment within two years from the
date of capture, the case may be carried direct to the International Court.
ARTICLE

7

If a question of law to be decided is covered by a treaty in force between
the belligerent captor and a Power which is itself or whose subject or citizen
is a party to the proceedings, the Court is governed by the provisions of the
said treaty.
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In the absence of such provisions, the Court shall apply the rules of inter
national law. If no generally recognized rule exists, the Court shall give judgment
in accordance with the general principles of justice and equity.
The above provisions apply equally to questions relating to the order and
mode of proof.
If, in accordance with Article 3, No.2 c, the ground of appeal is the violation
of an enactment issued by the belligerent captor, the Court will enforce the
enactment.
The Court may disregard failure to comply with the procedure laid down
in the enactments of the belligerent captor, when it is of opinion that the con
sequences of complying therewith are unjust and inequitable.
ARTICLE

8

If the Court pronounces the capture of the vessel or cargo to be valid, it
shall be disposed of in accordance with the laws of the belligerent captor.
If it pronounces the capture to be null, the Court shall order restitution of
the vessel or cargo, and shall fix, if there is occasion, the amount of the damages.
If the vessel or cargo have been sold or destroyed, the Court shall determine
the compensation to be given to the owner on this account.
If the national court pronounces the capture to be null, the Court can only
be asked to decide as to the damages.
ARTICLE

9

The contracting Powers undertake to submit in good faith to the decisions of
the International Prize Court and to carry them out with the least possible delay.
PART

n.-Constitution of the International Prize Court

10
The International Prize Court is composed of judges and deputy judges,
who will be appointed by the contracting Powers, and must all be jurists of known
proficiency in questions of international maritime law, and of the highest moral
reputation.
The appointment of these judges and deputy judges shall be made within
six months after the ratification of the present Convention.
ARTICLE

[671]
ARTICLE 11
The judges and deputy judges are appointed for a period of six years,
reckoned from the date on which the notification of their appointment is received
by the Administrative Council established by the Convention for the pacific
settlement of international disputes of July 29, 1899. Their appointments can
be renewed.
Should one of the judges or deputy judges die or resign, the same procedure
is followed for filling the vacancy as was followed for appointing him. In this
case, the appointment is made for a fresh period of six years.
12
The judges of the International Prize Court are all equal in rank and have
precedence according to the date on which the notification of their appointment
ARTICLE
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was received (Article 11, paragraph 1), and if they sit by rota (Article 15, para
graph 2), according to the date on which they entered upon their duties. When
the date is the same the senior in age takes precedence.
The deputy judges when acting are assimilated to the judges. They rank,
however, after them.

13
The judges enjoy diplomatic privileges and immunities in the performance
of their: duties and when outside their own country.
Before taking their seat, the judges must swear, or make a solemn promise
before the Administrative Council, to discharge their duties impartially and
conscientiously.
ARTICLE

14
The Court is composed of fifteen judges; nine judges constitute a quorum.
A judge who is absent or prevented from sitting is replaced by the deputy
jUdge.
ARTICLE

15
The judges appointed by the following contracting Powers: Germany, the
United States of America, Austria-Hungary, France, Great Britain, Italy, Japan,
and Russia, are always summoned to sit.
The judges and deputy judges appointed by the other contracting Powers sit
by rota as shown in the table annexed to the present Convention; their duties
may be performed successively by the same person. The same judge may be
appointed by several of the said Powers.
ARTICLE

16
If a belligerent Power has, according to the rota, no judge sitting in the
Court, it may ask that the judge appointed by it should take part in the settle
ment of all cases arising from the war. Lots shall then be drawn as to which of
the judges entitled to sit according to the rota shall withdraw. This arrangement
does not affect the judge appointed by the other belligerent.
ARTICLE

17
No judge can sit who has been a party, in any way whatever, to the sentence
pronounced by the national courts, or has taken part in the case as counselor
advocate for one of the parties.
[672] No judge or deputy judge can, during his tenure of office, appear as agent
or advocate before the International Prize Court nor act for one of the
parties in any capacity whatever.
.
ARTICLE

18
The belligerent captor is entitled to appoint a naval officer of high rank to
sit as assessor, but with no voice in the decision. A neutral Power, which is a
party to the proceedings or whose subject or citizen is a party, has the same right
of appointment; if as the result of this last provision more than one Power is
concerned, they must agree among themselves, if necessary by lot, on the officer
to be appointed.
ARTICLE
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ARTICLE

19

The Court elects its president and vice president by an absoluate majority of
the votes cast. After two ballots, the election is made by a bare majority, and,
in case the votes are equal, by lot.
ARTICLE

20

The judges on the International Prize Court are entitled'i:o traveling allow
ances in accordance with the regulations in force in their own country, and in
addition receive, while the Court is sitting or while they are carrying out duties
conferred upon them by the Court, a sum of 100 Netherland florins per diem.
These payments are included in the general expenses of the Court dealt with
in Article 47, and are paid through the International Bureau established by the
Convention of July 29, 1899.
The judges may not receive from their own Government or from that of any
other Power any remuneration in their capacity of members of the Court.
21
The seat of the International Prize Court is at The Hague and it cannot,
except in the case of force majeure, be transferred elsewhere without the consent
of the belligerents.
ARTICLE

22
The Administrative Council fulfils, with regard to the International Prize
Court, the same functions as to the Permanent Court of Arbitration, but only
representatives of contracting Powers will be members of it.
ARTICLE

23
The International Bureau acts as registry to the International Prize Court
and must place its offices and staff at the disposal of the Court. It has charge
of the archives and carries out the administrative work.
. The secretary general of the International Bureau acts as registrar.
The necessary secretaries to assist the registrar, translators and shorthand
writers are appointed and sworn in by the Court.
ARTICLE

24
The Court determines which language it will itself use and what languages
may be used before it.
[673] In every case the official language of the national courts which have had
cognizance of the case may be used before the Court.
ARTICLE

ARTICLE

25

Powers which are concerned in a case may appoint special agents to act as
intermediaries between themselves and the Court. They may also engage counsel
or advocates to defend their rights and interests.
26
A private person concerned in a case will be represented before the Court by
an attorney, who must be either an advocate qualified to plead before a court of
ARTICLE
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appeal or .a ~igh court of one of the contracting States, or a lawyer practising
before a sImIlar court, or lastly, a professor of law at one of the higher teaching
centers of those countries.
ARTICLE

27

For all notices to be served, in particular on the parties, witnesses, or ex
perts, the Court may apply direct to the Government of the State on whose
territory the service is to be carried out. The same rule applies in the case of
steps being taken to procure evidence.
The requests for this purpose are to be executed so far as the means at the
disposal of the Power applied to under its municipal law allow. They cannot
be rejected unless the Power in question considers them calculated to impair its
sovereign rights or its safety. If the request is complied with, the fees charged
must only comprise the expenses actually incurred.
The Court is equally entitled to act through the Power on whose territory it
sits.
Notices to be given to parties in the place where the Court sits may be served
through the International Bureau.
PART

IlL-Procedure in the International Prize Court

28
An appeal to the International P,ize Court is entered by means of a written
declaration made in the national court which has already dealt with the case or
addressed to the International Bureau; in the latter case the appeal can be entered
by telegram.
The period within which the appeal must be entered is fixed at 120 days,
counting from the day the decision is delivered or notified (Article 2, para
graph 2).
ARTICLE

ARTICLE

29

I f the notice of appeal is entered in the national court, this court, without
considering the question whether the appeal was entered in due time, will trans
mit within seven days the record of the case to the International Bureau.
If the notice of appeal is sent to the International Bureau, the Bureau will
inform the national court directly, when possible by telegraph. The latter will
transmit the record as provided in the preceding paragraph.
\Vhen the appeal is brought by a neutral individual the International Bureau
at once informs by telegraph the individual's Government, in order to enable it
to enforce the rights it enjoys under Article 4, paragraph 2.
ARTICLE 30
[674]
In the case provided for in Article 6, paragraph 2, the notice of appeal can
be addressed to the International Bureau only. It must be entered within thirty
days of the expiration of the period of two years.
ARTICLE

31

If the appellant does not enter his appeal within the period laid down in
Articles 28 or 30, it shall be rejected without discussion.
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Provided that he can show that he was prevented from so doing by force
majeure, and that the appeal was entered within sixty days after the circumstances
which prevented his entering it before had ceased to operate, the Court can, after
hearing the respondent, grant relief from the effect of the above provision.
ARTICLE

32

If the appeal is entered in time, a certified copy of the notice of appeal is
forthwith officially transmitted by the Court to the respondent. .
ARTICLE

33

If, in addition to the parties who are before the Court, there are other
parties concerned who are entitled to appeal, or if, in the case referred to in
Article 29, paragraph 3, the Government who has received notice of an appeal
has not announced its decision, the Court will await before dealing with the
case the expiration of the period laid down in Articles 28 or 30.
ARTICLE

34

The procedure before the International Court includes two distinct parts: the
written pleadings and oral discussions.
The written pleadings consist of the deposit and exchange of cases, counter
cases, and, if necessary, of replies, of which the order is fixed by the Court, as
also the periods within which they must be- delivered. The parties annex thereto
all papers and documents of which they intend to make use.
A certified copy of every document produced by one party must be communi
cated to the other party through the medium of the Court.
ARTICLE

35

After the close of the pleadings, a public sitting is held on a day fixd by the
Court.
At this sitting the parties state their view of the case both as to the law and as
to the facts.
The Court may, at any stage of the proceedings, suspend speeches of counsel,
either at the request of one of the parties, or on its own initiative, in order that
supplementary evidence may be obtained.
ARTICLE

36

The International Court may order the supplementary evidence to be taken
either in the manner provided by Article 27, or before itself, or one or more of
the members of the Court, provided that this can be done without resort to com
pulsion or the use of threats.
If steps are to be taken for the purpose of obtaining evidence by members of
the Court outside the territory where it is sitting, the consent of the foreign
Government must be obtained.

[675J

ARTICLE

37

The parties are summoned to take part in all stages of the proceedings and
receive certified copies of the minutes.
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38

.
The discussions are under the control of the president or vice president, or,
m case they are absent or cannot act, of the senior judge present.
The judge appointed by a belligerent party cannot preside.
ARTICLE

39

The discussions take place in public, subject to the right of a Government
who is a party to the case to demand that they be held in private.
Minutes are taken of these discussions and signed by the president and
registrar, and these minutes alone have an authentic character.
ARTICLE

40

If a party does not appear, despite the fact that he has been duly cited, or
if a party fails to comply with some step within the period fixed by the Court,
the case proceeds without that party, and the Court gives judgment in accordance
with the material at its disposal.

41
The Court officially notifies to the parties decrees or decisions made in their
absence.
ARTICLE

42
The Court determines without restraint the value to be given to all the facts,
evidence, and oral statements.
ARTICLE

ARTICLE

43

The Court considers its decision in private and the proceedings remain secret.
All questions are decided by a majority of the judges present. If the number
of judges is even and equally divided, the vote of the junior judge in the order of
precedence laid down in Article 12, paragraph 1, is not counted.
ARTICLE 44
The judgment of the Court must give the reasons on which it is based. It
contains the names of the judges taking part in it, and also of the assessors, if
any; it is signed by the president and registrar.

4S
The sentence is pronounced in public sitting, the parties concerned being
present or duly summoned to attend; the sentence is officially communicated to
the parties.
\Vhen this communication has been made, the Court transmits to the national
prize court the record of the case, together with copies of the various decisions
arrived at and of the minutes of the proceedings.
ARTICLE

ARTICLE

46

Each party pays its own costs.
The party against whom the Court decides bears, in addition, the costs of the
trial, and also pays 1 per cent of the value of the subject-~atter of the
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[676] case as a contribution to the general expenses of the International Court.
The amount of these payments is fixed in the judgment of the Court.
If the appeal is brought by an individual, he will furnish the International
Bureau with security to an amount fixed by the Court, for the purpose of guar
anteeiqg eventual fulfilment of the two obligations mentioned in the preceding
paragraph. The Court is entitled to postpone the opening of the proceedings until
the security has been furnished.
ARTICLE 47
The general expenses of the International Prize Court are borne by the
contracting Powers in proportion to their share in the composition of the Court
as laid down in Article 15 and in the annexed table. The appointment of deputy
judges does not involve any contribution.
The Administrative Council applies to the Powers for the funds requisite
for the working of the Court.
ARTICLE

48

When the Court is not sitting, the duties conferred upon it by Article 32,
Article 34, paragraphs 2 and 3, Article 35, paragraph 1, and Article 46, paragraph
3, are discharged by a delegation of three judges appointed by the Court. This
delegation decides by a majority of votes.

49
The Court itself draws up its own rules of procedure, which must be
communicated to the contracting Powers.
It will meet to elaborate these rules within a year of the ratification of
the present Convention.
ARTICLE

ARTICLE

50

The Court may propose modifications in the provisions of the present Con
vention concerning procedure. These proposals are communicated, through the
medium of the Netherland Government, to the contracting Powers, which will
consider together as to the measures to be taken.
PART

IV.-Filzal Provisions

ARTICLE 51
The present Convention does not apply as of right except when the belligerent
Powers are all parties to the Convention.
It is further fully understood that an appeal to the International Prize Court
can only be brought by a contracting Power or the subject or citizen of a con
tracting Power.
In the cases mentioned in Article 5, the appeal is only admitted when both
the owner and the person entitled to represent him are equally contracting Powers
or the subjects or citizens of contracting Powers.
ARTICLE

52

The present Convention shall be ratified and the ratifications shall be de
posited at The Hague as soon as all the Powers mentioned in Article 15 and in
the table annexed are i~ a position to do so.
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[677] The deposit of the ratifications shall take place, in any case, on June 30,
1909, if the Powers which are ready to ratify furnish nine judges and nine
deputy judges to the Court, qualified to validly constitute a Court. If not, the
deposit shall be postponed until this condition is fulfilled.
.
A minute of the deposit of ratifications shall be drawn up, of which a certified
copy shall be forwarded, through the diplomatic channel, to each of the Powers
referred to in the first paragraph.
ARTICLE

53

The Powers referred to in Article 15 and in the table annexed are entitled to
sign the present Convention up to the deposit of the ratifications contemplated in
paragraph 2 of the preceding article.
After this deposit, they can at any time adhere to it, purely and simply. A
Power wishing to adhere, notifies its intention in writing to the Netherland Gov
ernment, transmitting to it at the same time the act of adhesion, which shall be
deposited in the archives of the said Government. The latter shall send, through
the diplomatic channel, a certified copy of the notification and of the act of ad
hesion to all the Powers referred to in the preceding paragraph, informing them
of the date on which it has received the notification.
ARTICLE 54
The present Convention shall come into force six months from the deposit
of the ratifications contemplated in Article 52, paragraphs 1 and 2.
The adhesions shall take effect sixty days after notification of such adhesion
has been received by the Netherland Government, and, at the earliest, on the
expiration of the period contemplated in the preceding paragraph.
The International Court shall, however, have jurisdiction to deal with prize
cases decided by the national courts at any time after the deposit of the ratifica
tions or of the receipt of the notification of the adhesions. In such cases, the
period fixed in Article 28, paragraph 2, shall only be reckoned from the date
when the Convention comes into force as regards Powers which have ratified or
adhered.
ARTICLE

55

The present Convention shall remain i~ force for twelve years from the
time it comes into force, as determined by Article 54, paragraph 1, even in the
case of Powers which adhere subsequently.
It shall be renewed tacitly from six years to six years unless denounced.
Denunciation must be notified in writing, at least one year before the expira
tion of each of the periods mentioned in the two preceding paragraphs, to the
Netherland Government, which will in form all t he other contracting Powers.
Denunciation shall only take effect in regard to the Power which has noti~ed
it. The Convention shall remain in force in the case of the other contractmg
Powers, provided that their participation in the .app~intt~ent of jud~es is suf
ficient to allow of the composition of the Court With mne Judges and nme deputy
jUdges.
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56

In case the present Convention is not in operation as regards all the Powers
referred to in Article 15 and the annexed table, the Administrative Council
[678] shall draw up a list on the lines of that article and table of the judges and
deputy judges through whom the contracting Powers will share in the
composition of the Court. The times allotted by the said table to judges who are
summoned to sit in rota will be redistributed between the different years of the
six-year period in such a way that, as far as possible, the number of the judges
of the Court in each year shall be the same. If the number of deputy judges is
greater than that of the judges, the number of the latter can be completed by
deputy judges chosen by lot among those Powers which do not nominate a judge.
The list drawn up in this way by the Administrative Council shall be notified
to the contracting Powers. It shall be revised when the number of these PO\vers
is modified as the result of adhesions or denunciations.
The change resulting from an adhesion is not made until the 1st January
after the date on which the adhesion takes effect, unless the adhering Power is
a belligerent Power, in which case it can ask to be at once represented in the
Court, the provision of Article 16 being, moreover, applicable if necessary.
When the total number of judges is less than eleven, seven judges form a
quorum.
ARTICLE

.57

Two years before the expiration of each period referred to in pnagraphs 1
and 2 of Article 55 each· contracting Power can demand a modification of the
provisions of Article 15 and of the annexed table, relative to its participation in
the operation of the Court. The demand shall be addressed to the Administrative
Council, which will examine it and submit to all the Powers proposals as to the
measures to be adopted. The Powers shall inform the Administrative Council
of their decision with the least possible delay. The result shall be at once, and
at least one year and thirty days before the expiration of the said period of two
years, communicated to the Power which made the demand.
When necessary, the modifications adopted by the Powers shall come into
force from the commencement of the fresh period.
In faith of which the plenipotentiaries have appended their signatures to
the present Convention.
Done at The Hague, October 18, 1907, in a single original, which shall
remain deposited in the archives of the Netherland Government, and duly certified
copies of which shall be sent, through the diplomatic channel, to the Powers
designated in Article 15 and in the table annexed.
[For the signatures and reservations see the table of signatures, post, in fine.]
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[679]

Distribution of Judges and Deputy Judges by Countries for each Year of the
Period of Six Years.
JUDGES

I

DEPUTY JUDGES

JUDGES

I

DEPUTY JUDGES

6
7

First Year
Paraguay
Argentine
Bolivia
Colombia
Spain
Spain
Roumania
Greece
Sweden
Norway
Belgium
Netherlands
Persia
Turkey

Second Year
Argentine
Panama
Spain
Spain
Greece
Roumania
Norway
Sweden
Belgium
Netherlands
Luxemburg
Turkey
Uruguay
Costa Rica

1
2
3
4
5
6
7

Third Year
Dominican Rep.
Brazil
Turkey
China
Portugal
Spain
Switzerland
Netherlands
Greece
Roumania
Denmark
Sweden
Haiti
Venezuela

Fourth Year
Guatemala
Brazil
Turkey
China
Portugal
Spain
Honduras
Peru
Greece
Roumania
Denmark
Sweden
Netherlands
Switzerland

1
2
3
4
5

Fifth Year

1
2
.3
4
5
6
7

Belgium
Bulgaria
Chile
Denmark
Mexico
Persia
Portugal

Netherlands
Montenegro
Nicaragua
Norway
Cuba
China
Spain

Belgium
Chile
Denmark
Mexico
Portugal
Serbia
Siam

Sixth Year
Netherlands
Salvador
Norway
Ecuador
Spain
Bulgaria
China

[680]

XIII

CONVENTION CONCERNING THE RIGHTS AND DUTIES
OF NEUTRAL POWERS IN NAVAL WAR
(For the heading see the Convention for the pacific settlement of international
disputes.)

"With a view to harmonizing the divergent views which, in the event of naval
war, are still held on the relations between neutral Powers and belligerent
Powers, and to anticipating the difficulties to which such divergence of views
might give rise;
Seeing that, even if it is not possible at present to concert measures appli
cable to all circumstances which may in practice occur, it is nevertheless undeniably
advantageous to frame, as far as possible, rules of general application to meet
the case where war has unfortunately broken out;
Seeing that, in cases not covered by the present Convention, it is expedient
to take into consideration the general principles of the law of nations;
Seeing that it is desirable that the Powers should issue detailed enactments
to regulate the results of the attitude of neutrality when adopted by them;
Seeing that it is, for neutral Powers, an admitted duty to apply these rules
impartially to the several belligerents;
Seeing that, in this category of ideas, these rules should not, in principle, be
altered, in the course of the" war, by a neutral Power, except in a case where
experience has shown the necessity for such change for the protection of the
rights of that Power;
Have agreed to observe the following common rules, which cannot, however,
modify provisions laid down in existing general treaties, and have appointed as
their plenipotentiaries, to wit:
[Here follow the names of plenipotentiaries.]
[681] Who, after having deposited their full powers, found in good and due
form, have agreed upon the following provisions:
ARTICLE

1

Belligerents are bound to respect the sovereign rights of neutral Powers and
to abstain, in neutral territory or neutral .waters, from any act which would, if
knowingly permitted by any Power, constitute a violation of neutrality.

2
Any act of hostility, including capture and the exercise of the right of
search, committed by belligerent war-ships in the territorial waters of a neutral
Power, constitutes a violation of neutrality and is strictly forbidden.
ARTICLE

ARTICLE

3

When a ship has been captured in the territorial waters of a neutral power,
this Power must employ, if the prize is still within its jurisdiction, the means
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at its disposal to release the prize with its officers and crew, and to intern the
prize crew.
If the prize is not in the jurisdiction of the neutral Power, the captor Govern
ment, on the demand of that Power, must liberate the prize with its officers and
crew.
ARTICLE

4

A prize court cannot be set up by a belligerent on neutral territory or on a
vessel in neutral waters.
ARTICLE

5

Belligerents are forbidden to use neutral ports and waters as a base of naval
operations against their adversaries, and in particular to erect wireless telegraphy
stations or any apparatus for the purpose of communicating with belligerent
forces on land or sea.
ARTICLE

6

The supply, in any manner, directly or indirectly, by a neutral Power to a
belligerent Power, of war-ships, ammunition, or war material of any kind what
ever, is forbidden.
ARTICLE

7

A neutral Power is not bound to prevent the export or transit, for the use of
either belligerent, of arms, ammunition, or, in general, of anything which could
be of use to an army or fleet.

8
A neutral Government is bound to employ the means at its disposal to prevent
the fitting out or arming within its"jurisdiction of any vessel which it has reason
to believe is intended to cruise, or engage in hostile operations, against a Power
with which that Government is at peace. It is also bound to display the same
vigilance to prevent the departure from its jurisdiction of any vessel in
[682] tended to cruise, or engage in hostile operations, which had been adapted
entirely or partly within the said jurisdiction for use in war.
ARTICLE

ARTICLE

9

A neutral Power must apply impartially to the two belligerents the conditions,
restrictions, or prohibitions made by it in regard to the admission into its ports,
roadsteads, or territorial waters, of belligerent war-ships or of their prizes.
Nevertheless, a neutral Power may forbid a belligerent vessel which has failed
to conform to the orders and regulations made by it, or which has violated
neutrality, to enter its ports or roadsteads.

10
The neutrality of a Power is not affected by the mere passage through its;
territorial waters of war-ships or prizes belonging to belligerents.
ARTICLE

ARTICLE

11

A neutral Power may allow belligerent war-ships to employ its licensed pilots.
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ARTICLE

12

In the absence of special provisions to the contrary in the legislation of a
neutral Power, belligerent war-ships are not permitted to remain in the ports.
roadsteads, or territorial waters of the said Power for more than twenty-four
hours, except in the cases covered by the present Convention.
ARTICLE

13

If a Power which has been informed of the outbreak of hostilities learns that
a belligerent war-ship is in one of its ports or roadsteads, or in its territorial
waters, it must notify the said ship to depart within twenty-four hours or within
the time prescribed by local regulations.
ARTICLE

14

A belligerent war-ship may not prolong its stay in a neutral port beyond the
permissible time except on account of damage or stress of weather. It must
depart as soon as the cause of the delay is at an end.
The regulations as to the question of the length of time which- these vessels
may remain in neutral ports, roadsteads, or waters, do not apply to war-ships
devoted exclusively to religious, scientific, or philanthropic purposes.

15
In the absence of special provisions to the contrary in the legislation of a
neutral Power, the maximum number of war-ships belonging to a belligerent
which may be in one of the ports or roadsteads of that Power simultaneously
shall be three.
ARTICLE 16
When war-ships belonging to both belligerents are present simultaneously in
a neutral port or roadstead, a period of not less than twenty-four hours must
elapse between the departure of the ship belonging to one belligerent and the
departure of the ship belonging to the other.
[683] The order of departure is determined by the order of arrival, unless the
ship which arrived first is so circumstanced that an extension of its stay is
permissible.
A belligerent war-ship may not leave a neutral port or roadstead until
twenty-four hours after the departure of a merchant ship flying the flag of its
adversary.
ARTICLE 17
ARTICLE

In neutral ports and roadsteads belligerent war-ships may only carry out such
repairs as are absolutely necessary to render them seaworthy, and may not add
in any manner whatsoever to their fighting force. The local authorities of the
neutral Pow.er shall decide what repairs are necessary, and these must be carried
out with the least possible delay.
ARTICLE

18

Belligerent war-ships may not make use of neutral ports, roadsteads, or
territorial waters for replenishing or increasing their supplies of war material
or their armament, or for completing their crews.
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19

Belligerent war-ships may only revictual in neutral ports or roadsteads to
bring up their supplies to the peace standard.
Similarly these vessels may only ship sufficient fuel to enable them to reach
the nearest port in their own country. They may, on the other hand, fill up their
bunkers built to carry fuel, when in neutral countries which have adopted this
method of determining the amount of fuel to be supplied.
If, in accordance with the law of the neutral Power, the ships are not
supplied with coal within twenty-four hours of their arrival, the permissible
duration of their stay is extended by twenty-four hours.
ARTICLE

20

Belligerent war-ships which have shipped fuel in a port belonging to a neutral
Power may not within the succeeding three months replenish their supply in a
port of the same Power.
ARTICLE

21

A prize may only be brought into a neutral port an account of unseaworthi
ness, stress of weather, or want of fuel or provisions.
It must leave as soon as the circumstances which justified its entry are at an
end. I f it does not, the neutral Power must order it to leave at once; should it
fail to obey, the neutral Power must employ the means at its disposal to release
it with its officers and crew and to intern the prize crew.
22
A neutral Power must, similarly, release a prize brought into one of its ports
under circumstances other than those referred to in Article 21.
ARTICLE

[684]

ARTICLE

23

A neutral Power may allow prizes to enter its ports and roadsteads, whether
under convoy or not, when they are brought there to be sequestrated pending the
decision of a prize court. It may have the prize taken to another of its ports.
If the prize is convoyed by a war-ship, the prize crew may go on board the
convoying ship.
If the prize is not under convoy, the prize crew are left at liberty.
24
If, notwithstanding the notification of the neutral Power, a belligerent ship
of war does not leave a port where it is not entitled to remain, the neutral Power
is entitled to take such measures as it considers necessary to render the ship
incapable of taking the sea during the war, and the commanding officer of the
ship must facilitate the execution of such measures.
\Vhen a belligerent ship is detained by a neutral Power, the officers and crew
are likewise detained.
The officers and crew thus detained may be left in the ship or kept either on
another vessel or on land, and may be subjected to the measures of restriction
which it may appear necessary to impose upon them. A sufficient number of men
for looking after the vessel must, however, be always left on board.
ARTICLE
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The officers may be left at liberty on giving their word not to quit the
neutral territory without permission.
ARTICLE

25

A neutral Power is bound to exercise such surveillance as the means at its
disposal allow to prevent any violation of the provisions of the above articles
occurring in its ports or roadsteads or in its waters.
ARTICLE

26

The exercise by a neutral Power of the rights laid down in the present Con
vention can under no circumstances be considered as an unfriendly act by one or
other belligerent who has accepted the articles relating thereto.
ARTICLE

27

The contracting Powers shall communicate to each other in due course all
laws, proclamations, and other enactments regulating in their respective countries
the status of belligerent war-ships in their ports and waters, by means of a com
munication addressed to the Netherland Government, and forwarded immediately
by that Government to the other contracting Powers.
ARTICLE

28

The provlslOns of the present Convention do not apply except between
contracting Powers, and then only if all the belligerents are parties to the
Convention.
ARTICLE

29

The present Convention shall be ratified as soon as possible.
The ratification shall be deposited at The Hague.
[685] The first deposit of ratifications shall be recorded in a proces-verbal signed
by the representatives of the Powers which take part therein and by the
Netherland Minister for Foreign Affairs.
The subsequent deposits of ratifications shall be made by means of a written
notification addressed to the Netherland Government and accompanied by the
instrument of ratification.
A duly certified copy of the proces-verbal relative to the first deposit of
ratifications, of the notifications mentioned in the preceding paragraph, as well as
of the instruments of ratification, shall be at once sent by the Netherland Gov
ernment, through the diplomatic channel, to the Powers invited to the Second
Peace Conference, as well as to the other Powers which have adhered to the
Convention. In the cases contemplated in the preceding paragraph, the said
Government shall inform them at the same time of the date on which it received
the notification.
ARTICLE

30

Non-signatory Powers may adhere to the present Convention.
The Power which desires to adhere notifies in writing its intention to the
Netherland Government, forwarding to it the act of adhesion, which shall be de
posited in the archives of the said Government.
That Government shall at once transmit to all the other Powers a duly
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certified copy of the notification as well as of the act of adhesion, mentioning
the date on which it received the notification.
ARTICLE

31

The present Convention shall come into force in the case of the Powers which
were a party to the first deposit of the ratifications, sixty days after the date of the
proces-verbal of that deposit, and, in the case of the Powers who ratify subse
quently or who adhere, sixty days after the notification of their ratification or of
their decision has been received by the Netherland Government.
32
In the event of one of the contracting Powers wishing to denounce the
present Convention, the denunciation shall be notified in writing to the Netherland
Government, who shall at once communicate a duly certified copy of the notifica
tion to all the other Powers, informing them of the date on which it was received.
The denunciation shall only have effect in regard to the notifying Power, and
one year after the notification has been made to the Netherland Government.
ARTICLE

33
A register kept by the Netherland 1finistry for Foreign Affairs shall give the
date of the deposit of ratifications made by Article 29, paragraphs 3 and 4, as
well as the date on which the notifications of adhesion (Article 30, paragraph 2)
or of denunciation (Article 32, paragraph 1) have been received.
Each contracting Power is entitled to have access to this register and to be
supplied with duly certified extracts.
[686] In faith of which the plenipotentiaries have appended their signatures to
the present Convention.
Done at The Hague, October 18, 1907, in a single original, which shall remain
deposited in the archives of the Netherland Government, and duly certified copies
of which shall be sent, through the diplomatic channel, to the Powers which
have been invited to the Second Peace Conference.
ARTICLE

[For the signatures and reservations see the table of signatures, post, in fine.]

[687]

XIV

DECLARATION PROHIBITING THE DISCHARGE OF PROJEC
TILES AND EXPLOSIVES FROM BALLOONS
The undersigned, plenipotentiaries of the Powers invited to the Second
International Peace Conference at The Hague, duly authorized to that effect
by their Governments, inspired by the sentiments which found expression in the
Declaration of St. Petersburg of November 29 (December 11), 1868, and
being desirous of renewing the Declaration of The Hague of July 29, 1899, which
has now expired,
Declare:
The contracting Powers agree, for a period extending to the close of the
Third Peace Conference, to forbid the discharge of projectiles and explosives
from balloons or by other new methods of a similar nature.
The present Declaration is only binding on the contracting Powers in case
of war between two or more of them.
It shall cease to be binding from the time when, in a war between the con
tracting Powers, one of the belligerents is joined by a non-contracting Po".rer.
The present Declaration shall be ratified as soon as possible.
The ratifications shall be deposited at The Hague.
A praces-verbal shall be drawn up recording the receipt of the ratifications,
of which a duly certified copy shall be sent, through the diplomatic channel, to
all the contracting Powers.
[688] Non-signatory Powers may adhere to the present Declaration. To do so,
they must make known their adhesion to the contracting Powers by means
of a written notification, addressed to the Netherland Government, and com
municated by it to all the other contracting Powers.
In the event of one of the high contracting parties denouncing the present
Declaration, such denunciation shall not take effect until a year after the notifi
cation made in writing to the N ethei"land Government, and forthwith communi
cated by it to all the other contracting Powers.
This denunciation shall only have effect in regard to the notifying Power.
In faith of which the plenipotentiaries have appended their signatures to the
present Declaration.
Done at The Hague, October 118, 1907, in a single original, which shall remain
deposited in the archives of the Netherland Government, and copies of which,
duly certified, shall be sent through the diplomatic channel to the contracting
Powers.
[For the signatures and reservations see the table of signatures, post, in fine.l
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[689]

xv
FINAL ACT OF THE SECOND INTERNATIONAL
PEACE CONFERENCE

The Second International Peace Conference, proposed in the first instance
by the President ot the United States of America, having been convoked, on
the invitation of His Majesty the Emperor of All the Russias, by Her Majesty
the Queen of the Netherlands, assembled on June 15, 1907, at The Hague, in the
Hall of the Knights, for the purpose of giving a fresh development to the
humanitarian principles which served as a basis for the work of the First Con
ference of 1899.
The following Powers took part in the Conference, and appointed the dele
gates named below:
Germany:
His Excellency Baron MARSCHALL VON BIEBERSTEIN, Minister of State,
Imperial Ambassador at Constantinople, first delegate plenipotentiary;
Dr. KRIEGE, Imperial Envoy on Extraordinary l\Iission at the present Con
ference, Privy Councilor of Legation and Legal Adviser to the Ministry for
Foreign Affairs, member of the Permanent Court of Arbitration, second delegate
plenipotentiary;
Rear Admiral SIEGEL, Naval Attache to the Imperial Embassy at Paris,
naval delegate;
Major General VON GUNDELL, Quartermaster General of the General Staff
of the Royal Prussian Army, military delegate;
Dr. ZORN, professor of the Faculty of Law at the University of Bonn,
Judicial Privy Councilor, member of the Prussian Upper Chamber, and Crown
Syndic, scientific delegate;
Mr. GOPPERT, Counselor of Legation and Counselor attached to the Depart
ment for Foreign Affairs, assistant delegate;
Mr. RETZMANN, Lieutenant Commander on the Naval General Staff, assist
ant naval delegate.
[690] The United States of America:
His Excellency Mr. JOSEPH H. CHOATE, ex-Ambassador at London, Am
bassador Extraordinary, delegate plenipotentiary;
His Excellency Mr. HORACE PORTER, ex-Ambassador at Paris, Ambassador
Extraordinary, delegate plenipotentiary;
His Excellency Mr. URIAH M. ROSE, Ambassador Extraordinary, delegate
plenipotentiary;
His Excellency Mr. DAVID JAYNE HILL, ex-Assistant Secretary of Stat:,
Envoy Extraordinary and Minister Plenipotentiary at The Hague, delegate plelll
potentiary;
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Rear Admiral CHARLES S. SPERRY, ex-president of the Naval \Var College,
Minister Plenipotentiary, delegate plenipotentiary;
Brigadier General GEORGE B. DAVIS, Judge Advocate General of the United
States Army, Minister Plenipotentiary, delegate plenipotentiary;
Mr. \VILLlAM I. BUCHANAN, ex-Minister at Buenos Aires, ex-Minister at
Panama, Minister Plenipotentiary, delegate plenipotentiary;
Mr. JAMES BROWN SCOTT, Solicitor for the Department of State, technical
delegate;
Mr. CHARLES HENRY BUTLER, Reporter of the Supreme Court, technical
delegate.
The Argentine Republic:
His Excellency Mr. ROQUE SAENZ PENA, ex-Minister for Foreign Affairs,
Envoy Extraordinary and Minister Plenipotentiary at Rome, member of the
Permanent Court of Arbitration, delegate plenipotentiary;
His Excellency 11r. LUIS 11. DRAGO, ex-Minister for Foreign Affairs,
Deputy, member of the Permanent Court of Arbitration, delegate plenipotentiary;
His Excellency :Mr. CARLOS RODRIGUEZ L.<\RRETA, ex-Minister for Foreign
Affairs, member of the Permanent Court of Arbitration, delegate plenipotentiary;
General FRANCISCO REYNOLDS, Military Attache at Berlin, technical delegate;
Captain JUAN A. MARTIN, ex-Minister of Marine, Naval Attache at London,
technical delegate.
Austria-Hungary:
His Excellency Mr. CAJETAN MEREY VON KAPos-MERE, Privy Councilor
of His Imperial and Royal Apostolic Majesty, Ambassador Extraordinary and
Plenipotentiary, first delegate plenipotentiary;
His Excellency Baron CARL VON MACCHIO, Envoy Extraordinary and Min
ister Plenipotentiary at Athens, second delegate plenipotentiary;
Mr. HEINRICH LAMMASCH, professor at the University of Vienna, Aulic
Councilor, member of the Austrian Upper Chamber of the Reichsrath, member of
the Permanent Court of Arbitration, scientific delegate;
Mr. ANTON HAUS, Rear Admiral, naval delegate;
Baron \VLADIMIR GIESL VON GIESLlN"GEN, Major General, Military Plenipo
tentiary at the Imperial and Royal Embassy at Constantinople and at the Imperial
and Royal Legation at Athens, military delegate;
The Chevalier OTTO VON WElL, Aulic and Ministerial Councilor at the
Ministry of the Imperial and Royal Household and of Foreign Affairs,
delegate;
[691] Mr. JULIUS SZILASSY VON SZILAS UND PILlS, Counselor of Legation, dele
gate;
Mr. EMIL KONEK DE NORWALL, Naval Lieutenant of the First Class, delegate
attached.
Belgium:
His Excellency Mr. A. BEERNAERT, Minister of State, member of the Cham
ber of Representatives, member of the Institute of France and of the Royal
Academies of Belgium and Roumania, honorary member of the Institute of In
ternational Law, member of the Permanent Court of Arbitration, delegate plen
ipotentiary ;
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His Excellency Mr. J. VAN DEN HEUVEL, Minister of State, ex-Minister of
Justice, delegate plenipotentiary;
His Excellency Baron GUILLAUME, Envoy Extraordinary and Minister Pleni
pote~tiary ~t 1 he Hague, member of the Royal Academy of Roumania, delegate
plempotentIary.
Bolivia:
His Excellency Mr. CLAUDIO PINILLA, Minister for Foreign Affairs, member
of the Permanent Court of Arbitration, delegate plenipotentiary;
His Excellency Mr. FERNANDO E. GUACHALLA, Minister Plenipotentiary at
London, delegate plenipotentiary;
Brazil:
His Excellency Mr. Ruy BARBOSA, Ambassador Extraordinary and Pleni
potentiary, Vice President of the Senate, member of the Permanent Court of
Arbitration, delegate plenipotentiary;
His Excellency Mr. EDUARDO F. S. DOS SANTOS LISBOA, Envoy Extraordi
nary and Minister Plenipotentiary at The Hague, delegate plenipotentiary;
Colonel ROBERTO TRoMPOWSKY LEITAO D'ALMEIDA, Military Attache at The
Hague, technical delegate;
Commander TANCREDO BURLAMAQUI DE MOURA, technical delegate.
Bulgaria:
Major General on the Staff VRBAN VINAROFF, Honorary General, first dele
gate plenipotentiary;
Mr. IVAN KARANDJOULOFF, Procureur-General of the Court of Cassation,
second delegate plenipotentiary;
Commander S. DIMITRIEFF, Chief of the Staff of the Bulgarian Flotilla,
delegate.
Chile:
His Excellency Mr. DOMINGO GANA, Envoy Extraordinary and Minister
Plenipotentiary at London, delegate plenipotentiary;
His Excellency Mr. AUGUSTO MATTE, Envoy Extraordinary and Minister
Plenipotentiary at Berlin, delegate plenipotentiary;
His Excellency Mr. CARLOS CONCHA, ex-Minister of War, ex-President of
the Chamber of Deputies, ex-Envoy Extraordinary and Minister Plenipotentiary
at Buenos Aires, delegate plenipotentiary.

[692] China:
His Excellency Mr. Lou TSENG-TSIANG, Ambassador Extraordinary, dele
gate plenipotentiary;
His Excellency the Honorable JOHN W. FOSTER, ex-Secretary of State at the
United States' Department for Foreign Affairs, dele~ate plenipot.e~tiary;
.
His Excellency Mr. TSIEN SUN, Envoy Extraordmary and Mlmster PI em
potentiary at The Hague, delegate plenipotentiary;
Colonel W. S. Y. TING, Judge Advocate General at the War Office, military
delegate;
Mr. CHANG CHING-TONG, Secretary of Legation, assistant delegate;
Mr. CHAO HI-CHIU, ex-Secretary of the Imperial Chinese Mission and
Legation at Paris and Rome, assistant delegate.
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Colombia:

General JORGE HOLGUIN, delegate plenipotentiary;
Mr. SANTIAGO PEREZ TRIANA, delegate plenipotentiary;
His Excellency General M. VARGAS, Envoy Extraordinary and Minister Pleni
potentialY at Paris, delegate plenipotentiary.
The Republic of Cuba:
Mr. ANTONIO SANCHEZ DE BUSTAMANTE, professor of international law at
the University of Havana, Senator of the Republic, delegate plenipotentiary;
His Excellency Mr. GONZALO DE QUESADA Y AR6sTEGUI, Envoy Extraordi
nary and Minister Plenipotentiary at \Vashington, delegate plenipotentiary;
Mr. MANUEL SANGUILY, ex-director of the Institute of Secondary Education
at Havana, Senator of the Republic, delegate plenipotentiary.
Denmark:
His Excellency Mr. C. BRUN, Envoy Extraordinary and Minister Plenipo
tentiary at Washington, first delegate plenipotentiary;
Rear Admiral C. F. SCHELLER, second delesate plenipotentiary;
Mr. A. VEDEL, Chamberlain, Head of Department at the Royal Ministry for
Foreign Affairs, third delegate plenipotentiary.
The Dominican Republic:
Mr. FRANCISCO HENRIQUEZ I CARVAJAL, ex-Minister for Foreign Affairs,
member of the Permanent Court of Arbitration, delegate plenipotentiary;
Mr. ApOLINAR TEJERA, Rector of the Professional Institute of Santo
Domingo, member of the Permanent Court of Arbitration, delegate plenipo
tentiary.
The Republic of Ecuador:
His Excellency Mr. VICTOR REND6N, Envoy Extraordinary and Minister
Plenipotentiary at Paris and Madrid, delegate plenipotentiary;
Mr. ENRIQUE DORN Y DE ALSUA, Charge d'Affaires, delegate plenipotentiary.

[693] Spain:
His Excellency Mr. W. R. DE VILLA URRUTIA, Senator, ex-Minister for
Foreign Affairs, Ambassador Extraordinary and Plenipotentiary at London, first
delegate plenipotentiary;
His Excellency Mr. JosE DE LA RICA Y CALVO, Envoy Extraordinary and
Minister Plenipotentiary at The Hague, delegate plenipotentiary;
Mr. GABRIEL MAURA Y GAMAZO, COUNT DE LA MORTERA, Deputy to the
Cortes, delegate plenipotentiary;
Mr. J. JOFRE MONTOJO, Colonel on the Staff, Aide-de-camp to the Minister of
War, assistant military delegate;
Captain FRANCISCO CHAC6N, assistant naval delegate.
France:
Hi~ Excellency Mr. LEON BOURGEOIS, Ambassador Extraordinary, Senator,
ex-Presldent of the Council, ex-Minister for Foreign Affairs, member of the
Permanent Court of Arbitration, delegate, first plenipotentiary;
Baron D'EsTOURNELLES DE CONSTANT, Senator, Minister Plenipotentiary of
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the ~irst C.lass, member of the Permanent Court of Arbitration, delegate, second
plempotenttary;
..Mr. LoUI? RENAULT, professor of the Faculty of Law at Paris, Honorary
Mlmster Plempote~tiary, Legal Adviser to the Ministry for Foreign Affairs,
member of the Instttute, member of the Permanent Court of Arbitration, delegate
third plenipotentiary;
,
!"lis E~cellency Mr. MARCELLIN PELLET, Envoy Extraordinary and Minister
Plempotentlary at The Hague, delegate, fourth plenipotentiary;
General of Division AMOUREL, military delegate;
Rear Admiral ARAGO, naval delegate;
Mr. FROMAGEOT, advocate at the Court of Appeal at Paris, technical delegate;
Captain LACAZE, second naval delegate;
Lieutenant Colonel SIBEN, Military Attache at Brussels and The Hague,
second military delegate.
Great Britain:
His Excellency the Right Honorable Sir EDWARD FRY, G.c.B., member of the
Privy Council, Ambassador Extraordinary, member of the Permanent Court of
Arbitration, delegate plenipotentiary;
His Excellency the Right Honorable Sir ERNEST MASON SATOW, G.C.M.G.,
member of the Privy Council, member of the Permanent Court of Arbitration,
delegate plenipotentiary;
His Excellency the Right Honorable Lord REAY, G.C.S.I., G.C.I.E., member
of the Privy Council, ex-president of the Institute of International Law, delegate
plenipotentiary;
His Excellency Sir HENRY HOWARD, K.C.M.G., C.B., Envoy Extraordi
nary and Minister Plenipotentiary at The Hague, delegate plenipotentiary;
Lieutenant General Sir ED~IUND R. ELLES, G.c.I.E., K.C.B., military delegate;
Captain C. L. OTTLEY, M.V.O., R.N., A.D.C., naval delegate;
Mr. EYRE CROWE, Counselor of Embassy, technical delegate, first secretary
to the delegation;
[694] Mr. CECIL HURST, Counselor of Embassy, technical delegate, legal adviser
to the delegation;
Lieutenant Colonel the Honorable HENRY YARDE-BuLLER, D.S.O., Military
Attache at The Hague, technical delegate;
Commander J. R. SECRAVE, R.N., technical delegate;
Major GEORGE K. COCKERILL, General Staff, technical delegate.
Greece:
His Excellency Mr. CLEON RIZO RANGABE, Envoy Extraordinary and Min
ister Plenipotentiary at Berlin, first delegate plenipotentiary;
.'
Mr. GEORGIOS STREIT, professor of international law at the Umverslty o.f
Athens, member of the Permanent Court of Arbitration, second delegate plem
potentiary;
.
Colonel of Artillery C. SAPOUNTZAKIS, Chief of the General Staff, techmcal
delegate.
Guatemala:
Mr. JosE TIBLE MACHADO, Charge d'A~aires at The Ha~ue an? London,
member of the Permanent Court of ArbitratIOn, delegate plempotentlary;
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Mr. ENRIQUE GOMEZ CARILLO, Charge d'Affaires at Berlin, delegate pleni
potentiary.
The Republic of Haiti:
His Excellency Mr. JEAN JOSEPH DALBEMAR, Envoy Extraordinary and
Ministe.r Plenipotentiary at Paris, delegate plenipotentiary;
His E~cellency :Mr. J. N. LEGER, Envoy Extraordinary and Minister Pleni
potentiary at 'Washington, delegate plenipotentiary;
1\1r. PIERRE HUDICOURT, ex-professor of international public law, advocate
at the bar of Port au Prince, delegate plenipotentiary.
Italy:
His Excellency Count GIUSEPPE TORNIELLI BRUSATI DI VERGANO, Senator
of the Kingdom, Ambassador of His Majesty the King at Paris, member of the
Permanent Court of Arbitration, president of the Italian delegation, delegate
plenipotentiary;
His Excellency Mr. GUIDO POMPILJ, Parliamentary Deputy, Assistant Sec
r~tary of State at the Royal Ministry for Foreign Affairs, delegate plenipo
tentiary;
Mr. GUIDO FUSINATO, Councilor of State, Parliamentary Deputy, ex-Minister
of Education, delegate plenipotentiary;
Mr. MARIUS NICOLIS DE ROBILANT, General of Brigade, technical delegate;
Mr. FRANC;;OIS CASTIGLIA, Captain in the Navy, technical delegate.
Japan:
His Excellency Mr. KEIROKU TSUDZUKI, Ambassador Extraordinary and
Plenipotentiary, first delegate plenipotentiary;
[695] His Excellency Mr. AIMARO SATO, Envoy Extraordinary and Minister
Plenipotentiary at The Hague, second delegate plenipotentiary;
Mr. HENRY WILLARD DENISON, Legal Advisor to the Imperial Ministry for
Foreign Affairs, member of the Permanent Court of Arbitration, technical dele
gate;
Major General YOSHIFURU AKIYAMA, Inspector of Cavalry, technical dele
gate;
Rear Admiral HAYAO SHIMAMURA, president of the Naval College at
Etajima, technical delegate.
Luxemburg:
His Excellency Mr. EYSCHEN, Minister of State, President of the GrandDucal Government, delegate plenipotentiary;
Count DE VILLERS, Charge d'Affaires at Berlin, delegate plenipotentiary.
Mexico:
His Excellency Mr. GONZALO A. ESTEVA, Envoy Extraordinary and Min
.
ister Plenipotentiary at Rome, first delegate plenipotentiary;
His Excellency Mr. SEBASTIAN B. DE MIER, Envoy Extraordinary and
Minister Plenipotentiary at Paris, second delegate plenipotentiary;
His Excellency Mr. FRANCISCO L. DE LA BARRA, Envoy Extraordinary and
Minister Plenipotentiary at Brussels and at The Hague, third delegate plenipo
tentiary.

FINAL ACT OF THE CONFERENCE

68S

Montenegro:
His Excellency Mr. NELIDOW, Privy Councilor, Russian Ambassador at
Paris, delegate plenipotentiary;
His Excellency Mr. MARTENS, Privy Councilor, permanent member of the
Cou?cil of the Imperial Russian Ministry for Foreign Affairs, delegate plenipo
tentlary;
His Excellency Mr. TCHARYKOW, Councilor of State, Chamberlain, Envoy
Extraordinary and Minis'ter Plenipotentiary of Russia at The Hague, delegate
plenipotentiary.
Nicaragua:
His Excellency Mr. CRISANTO MEDINA, Envoy Extraordinary and Minister
Plenipotentiary at Paris, delegate I?lenipotentiary.
Norway:
His Excellency Mr. FRANCIS HAGERUP, ex-President of the Council, ex
professor of law, member of the Permanent Court of Arbitration, Envoy Extra
ordinary and Minister Plenipotentiary at The Hague and Copenhagen, delegate
plenipotentiary;
Mr. JOACHIM GRIEG, ship-owner and Deputy, technical delegate;
Mr. CHRISTIAN Lous LANGE, Secretary to the Nobel Committee of the
Norwegian Storthing, technical delegate.
Panama:
Mr. BELISARIO PORRAS, delegate plenipotentiary.
[696] Paraguay:
His Excellency Mr. EUSEBIO MACHAIN, Envoy Extraordinary and Min
ister Plenipotentiary at Paris, delegate plenipotentiary.
The Netherlands:
Mr. W. H. DE BEAUFORT, ex-Minister for Foreign Affairs, member of the
Second Chamber of the States-General, delegate plenipotentiary;
His Excellency Mr. T. M. C. ASSER, Minister of State, member of the
Council of State, member of the Permanent Court of Arbitration, delegate pleni
potentiary;
His Excellency Jonkheer J. C. C. DEN BEER POORTUGAEL, Lieutenant General
on the retired list, ex-l\1inister of \Var, member of the Council of State, delegate
plenipotentiary;
His Excellency Jonkheer J. A. ROELL, Aide-de-camp to Her Majesty the
Queen in Extraordinary Service, Vice Admiral on the retired list, ex-Minister of
Marine, delegate plenipotentiary;
Mr. J. A. LOEFF, ex-Minister of Justice, member of the Second Chamber of
the States-General, delegate plenipotentiary ;
Mr. H. L. VAN OORDT, Li(M1tenant Colonel on the Staff, professor at the
Higher Military College, technical delegate;
Jonkheer W. J. M. VAN EYSINGA, Head of the Political Section at the
Ministry for Foreign Affairs, assistant delegate;
Jonkheer H. A. VAN KARNEBEEK, Gentleman of the Chamber, Assistant
Head of Department at the Colonial Office, assistant delegate;
Mr. H. G. SURIE, Naval Lieutenant of the First Class, technical delegate.
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Peru:

His Excellency Mr. CARLOS G. CANDAMO, Envoy Extraordinary and Min
ister Plenipotentiary at Paris and London, member of the Permanent Court of
Arbitration, delegate plenipotentiary;
Mr. GUSTAVO DE LA FUENTE, First Secretary of Legation at Paris, assistant
delegate.
Persia:
His Excellency SAMAD KHAN, MOMTAS-ES-SALTANEII, Envoy Extraordinary
and Minister Plenipotentiary at Paris, member of the Permanent Court of Arbi
tration, delegate, first plenipotentiary;
His Excellency MIRZA AHMED KHAN, SADIGH UL MULK, Envoy Extraordi
nary and Minister Plenipotentiary at The Hague, delegate plenipotentiary;
Mr. HENNEBICQ, Legal Adviser to the Minister for Foreign Affairs at
Teheran, technical delegate.
Portugal:
His Excellency the Marquis DE SOVERAL, Councilor of State, Peer of the
Realm, ex-Minister for Foreign Affairs, Envoy Extraordinary and Minister
Plenipotentiary at London, Ambassador Extraordinary and Plenipotentiary,
delegate plenipotentiary;
His Excellency Count DE SELIR, Envoy Extraordinary and Minister Pleni
potentiary at The Hague, delegate plenipotentiary;
His Excellency Mr. ALBERTO D'OLIVEIRA, Envoy Extraordinary and Minister
Plenipotentiary at Berne, delegate plenipotentiary;
[697] Lieutenant Colonel TOMAz ANTONIO GARCIA ROSADO, General Staff, tech
nical delegate;
Mr. GUILHERME IVENS FERRAZ, Lieutenant Commander in the Navy, techni
cal delegate.
Roumania:
His Excellency Mr. ALEXANDRE BELDIMAN, Envoy Extraordinary and :Min
ister Plenipotentiary at Berlin, first delegate plenipotentiary;
His Excellency Mr. EDGARD MAVROCORDATO, Envoy Extraordinary and Min
ister Plenipotentiary at The Hague, second delegate plenipotentiary;
Captain ALEXANDRE STURDZA, General Staff, technical delegate.
Russia:
His Excellency Mr. NELIDow, Privy Councilor, Russian Ambassador at Paris,
delegate plenipotentiary;
His Excellency Mr. MARTENS, Privy Councilor, permanent member of the
Council of the Imperial Ministry for Foreign Affairs, member of the Permanent
Court of Arbitration, delegate plenipotentiary;
His Excellency Mr. TCHARYKOW, Councilor of State, Chamberlain, Envoy
Extraordinary and Minister Plenipotentiary at The Hague, delegate plenipoten
tiary;
.
Mr. PROZOR, Councilor of State, Chamberlain, Russian Minister at Rio de
Janeiro, technical delegate;
Major General YERMOLOW, Military Attache at London, technical delegate;

FINAL ACT OF THE CONFERENCE

(:j37

Colonel 1hcHELSON, Military Attache at Berlin, technical delegate;
Captain BEHR, Naval Attache at London, technical delegate;
Colonel OVTCHINNIKOW, of the Admiralty, professor of international law
at the Naval Academy, technical delegate.
Salvador:
Mr. PEDRO J. MATHEU, Charge d'Affaires at Paris, member of the Permanent
Court of Arbitration, delegate plenipotentiary;
Mr. SANTIAGO PEREZ TRIANA, Charge d'Affaires at London, member of the
Permanent Court of Arbitration, delegate plenipotentiary.
Serbia:
His Excellency General SAVA GROULTCH, President of the Council of State,
delegate plenipotentiary;
His Excellency Mr. MILOVAN MILOVANOVITCH, Envoy Extraordinary and
Minister Plenipotentiary at Rome, member of the Permanent Court of Arbitra
tion, delegate plenipotentiary;
His Excellency Mr. MICHEL MILITCHEVITCH, Envoy Extraordinary and
Minister Plenipotentiary at London and The Hague, delegate plenipotentiary.
Siam:
Major General MOM CHATIDEJ UDOM, delegate plenipotentiary;
Mr. CORRAGIONI D'ORELLJ, Counselor of Legation at Paris, delegate plenipo
tentiary;
Captain LUANG BHUVANARTH NARUBAL, delegate plenipotentiary.

[698] Sweden:
His Excellency Mr. KNuT HJALMAR LEONARD HAMMARSKJOLD, Envoy
Extraordinary and Minister Plenipotentiary at Copenhagen, ex-l\1inister of
Justice, member of the Permanent Court of Arbitration, first delegate plenipoten
tiary;
Mr. JOHANNES HELLNER, ex-Minister without Portfolio, ex-member of the
Supreme Court of Sweden, member of the Permanent Court of Arbitration,
second delegate plenipotentiary;
Colonel DAVID HEDENGREN, Commanding a Regiment of Artillery, technical
delegate;
Commander GUSTAF AF KLINT, Head of a Section on the Staff of the Royal
Navy, technical delegate.
Switzerland:
His Excellency Mr. GASTON CARLIN, Envoy Extr.aordin~ry and Minister
Plenipotentiary at London and The Hague, delegate plempotentlary;
Mr. EUGENE BOREL, Colonel on the General Staff, professor at the University
of Geneva, delegate plenipotentiary;
Mr. MAX HUBER, professor of law at the University of Zurich, delegate
plenipotentiary;
Turkey:
His Excellency TlllU:.lIAN T'AS\1;\, Ambassador Extraordinary, Minister of
the Evkaf, first dckg-att> pknipotl'ntiary;
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His Excellency REcHID BEY, Turkish Ambassador at Rome, delegate plenipo
tentiary;
His Excellency Vice Admiral MEHEMED PASHA, delegate plenipotentiary;
RAIF BEY, Legal Adviser on the Civil List, assistant delegate;
Colonel on the Staff MEHEMMED SAID BEY, assistant delegate.
Uruguay:
Mr. JosE BATLLE Y ORDONEZ, ex-President of the Republic, member of the
Permanent Court of Arbitration, first delegate plenipotentiary;
His Excellency Mr. JUAN P. CASTRO, ex-President of the Senate, Envoy
Extraordinary and Minister Plenipotentiary at Paris, member of the Permanent
Court of Arbitration, delegate plenipotentiary;
Colonel SEBASTIAN BUQuET, Commanding a Regiment of Field Artillery,
technical delegate.
The United States of Venezuela:
Mr. JosE GIL FORTOUL, Charge d'Affaires at Berlin, delegate plenipotentiary.
At a series of meetings, held from June 15th to October 18th 1907, in which
the above delegates were throughout animated by the desire to realize, in the
fullest possible measure, the generous views of the august initiator of the Confer
ence and the intentions of their Governments, the Conference drew up, for
[699] submission for signature by the plenipotentiaries, the text of the Conven
tions and of the Declaration enumerated below and annexed to the
present Act:
I.
Convention for the pacific settlement of international disputes.
II.
Convention respecting the limitation of the employment of force for
the recovery of contract debts.
III.
Convention relative to the opening of hostilities.
IV.
Convention respecting the laws and customs of war on land.
V.
Convention respecting the rights and duties of neutral Powers and
persons in case of war on land.
VI.
Convention relating to the status of enemy merchant ships at the
outbreak of hostilities.
VII. Convention relative to the conversion of merchant ships into war
ships.
VIII. Convention relative to the laying of automatic submarine contact
mmes.
IX.
Convention concerning bombardment by naval forces in time of war.
X.
Convention for the adaptation to maritime war of the principles of
the Geneva Convention.
XI.
Convention relative to certain restrictions with regard to the exercise
of the right of capture in naval war.
XII. Convention relative to the creation of an International Prize Court.
XIII. Convention concerning the rights and duties of neutral Powers in·
naval war.
XIV. Declaration forbidding the discharge of projectiles and explosives
from balloons.
These Conventions and Declaration shall form so many separate acts. These
acts shall be dated this day, and may be signed up to June 30, 1908, at The Hague,
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by the plenipotentiaries of the Powers represented at the Second Peace
Conference.
[700] The Con~e:enc~, act~ated ~y the spirit of mutual agreement and concession
. cha:actenzIn~ Its delIberatIOns, has agreed upon the following declaration,
whIch, whII~ reservIng to each of the Powers represented full liberty of action as
regards votIng, enables them to affirm the principles which they regard as unani
mously admitted:
It is unanimous:
1. In admitting the principle of obligatory arbitration.
.
2. In. declaring t?at. certain disputes, in particular those relating to the
mterpre:atIOn and ~pplIcahon .of t~e pr?visions of international agreements, may
be submItted to oblIgatory arbItratton WIthout any restriction.
Finally, it is unanimous in proclaiming that, although it has not yet been
found feasible to conclude a Convention in this sense, nevertheless the diver
gences of opinion which have come to light have not exceeded the bounds of
judicial controversy, and that, by working together here during the past four
months, the collected Powers not only have learnt to understand one another and
to draw closer together, but have succeeded in the course of this long collabora
tion in evolving a very lofty conception of the common welfare of humanity.
The Conference has further unanimously adopted the following resolution:
The Second Peace Conference confirms the resolution adopted by the Con
ference of 1899 in regard to the limitation of military expenditure; and inasmuch
as military expenditure has considerably increased in almost every country since
that time, the Conference declares that it is eminently desirable that the Govern
ments should resume the serious examination of this question.
It has besides uttered the following Vll'UX:
1. The Conference recommends to the signatory Powers the adoption of the
annexed draft Convention for the creation of a Court of Arbitral Justice,1 and
putting it into force as soon as an agreement has been reached respecting the
selection of the judges and the constitution of the Court.
2. The Conference utters the Vll'U that, in case of war, the responsible author
ities, civil as well as military, may make it their special duty to ensure and
safeguard the maintenance of pacific relations, more especially of the commercial
and industrial relations between the inhabitants of the belligerent States and
neutral countries.
3. The Conference utters the Vll'U that the Powers may regulate, by special
treaties, the position, as regards military charges, of foreigners residing within
their territories.
4. The Conference utters the Vll'U that the preparation of regulations relative
to the laws and customs of naval war may figure in the program of the next
Conference and that in any case the Powers may apply, as far as possible, to
war by sea'the principles of the Convention relative to the laws and customs of
war on land.
[701] Finally the Conference recommends to the Powers the assembly of a
Third Peace Conference, which might be held within a period correspond
ing to that which has elapsed since the preceding Conference, at a date to be fixed
by common agreement between the Po,,:ers, ~nd it calls their attel1:tion ~o t~e
necessity of preparing the program of thIS ThIrd Conference a suffiCIent ttme III
1

Post, p. 690 [702].
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advance to ensure its deliberations being conducted with the necessary authority
and expedition.
In order to attain this object the Conference considers that it would be very
desirable that, some two years before the probable date of the meeting, a
preparatory committee should be charged by the Governments with the task of
collecting the various proposals to be submitted to the Conference, of ascertaining
what subjects are ripe for embodiment in an international regulation, and of
preparing a program which the Governments should decide upon in sufficient time
to enable it to be carefully examined by the countries interested. This committee
should further be entrusted with the task of proposing a system of organization
and procedure for the Conference itself.
In faith of which the plenipotentiaries have signed the present Act and have
affixed their seals thereto.
Done at The Hague, October 18, 1907, in a single original, which shall remain
remain deposited in the archives of the Netherland Government, and copies of
which, duly certified, shall be sent to all the Powers represented at the Conference.
[For the signatures and reservations see the table of signatures, post, in

fine.]
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Annex to the First Vceu Uttered by the Second Peace Conference.
DRAFT CONVENTION RELATIVE TO THE CREATION OF A
COURT OF ARBITRAL JUSTICE
PART

I.-Constitution of the Court of Arbitrallttstice
ARTICLE

1

With a view to promoting the cause of arbitration, the contracting Powers
agree to constitute, without altering the status of the Permanent Court of Arbi
tration, a Court of Arbitral Justice, of free and easy access, composed of judges
representing the various juridical systems of the world, and capable of ensuring
continuity in arbitral jurisprudence.
ARTICLE

2

The Court of Arbitral Justice is composed of judges and deputy judges
chosen from persons of the highest moral reputation, and all fulfilling conditions
qualifying them, in their respective countries, to occupy high legal posts or be
jurists of recognized competence in matters of international law.
The judges and deputy judges of the Court are appointed, as far as possible,
from the members of the Permanent Court of Arbitration. The appointment
shall be made within the six months following the ratification of the present
Convention.
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3

ARTICLE

~he judges and deputy judges are appointed for a period of twelve years,

countmg from the date on which the appointment is notified to the Administrative
Council created by the Convention for the pacific settlement of international
disputes. Their appointments can be renewed.
Should a judge or deputy judge die or retire, the vacancy is filled in the
manner in which his appointment was made. In this case, the appointment is
made for a fresh period of twelve years.
4
The judges of the Court of Arbitral Justice are equal, and rank according to
the date on which their appointment was notified. The judge who is senior in
point of age takes precedence when the date of notification is the same.
[703] The deputy judges are assimilated, in the exercise of their functions, with
the jUdges. They rank, however, below the latter.
ARTICLE

ARTICLE 5
The judges enjoy diplomatic privileges and immunities in the exercise of their
functions, outside their own country.
Before taking their seat, the judges and deputy judges must, before the
Administrative Council, swear or make a solemn affirmation to exercise their
functions impartially and conscientiously.
ARTICLE

6

The Court annually nominates three judges to form a special delegation,
and three more to replace them should the necessity arise. They may be reelected.
They are balloted for. The persons who secure the largest number of votes are
considered elected. The delegation itself elects its president, who, in default of a
majority, is appointed by lot.
A member of the delegation cannot exercise his duties when the Power which
appointed him, or of which he is a national, is one of the parties.
The members of the delegation are to conclude all matters submitted to
them, even if the period for which they have been appointed judges has expired.

7
A judge may not exercise his judicial functions in any case in which he has,
in any way whatever, taken part in the decision of a national tribunal, of a
tribunal of arbitration, or of a commission of inquiry, or has figured in the suit
as counselor advocate for one of the parties.
A judge cannot act as agent or advocate before the Court of Arbitral Justice
or the Permanent Court of Arbitration, before a special tribunal of arbitration
or a commission of inquiry, nor act for one of the parties in any capacity what
soever so long as his appointment lasts.
ARTICLE

ARTICLE

8

The Court elects its president and vice president by an absolute majority of
the votes cast. After two ballots, the election is made by a bare majority, and, in
case the votes are even, by lot.

692

DRAFT CONVENTION
ARTICLE

9

The judges of the Court of Arbitral Justice receive an annual salary of 6,000
Netherland florins. This salary is paid at the end of each half-year, reckoned
from the date on which the Court meets for the first time.
In the exercise of their duties during the sessions or in the special cases
covered by the present Convention, they receive the sum of 100 florins per diem.
They are further entitled to receive a traveling allowance fixed in accordance with
regulations existing in their own country. The provisions of the present paragraph
are applicable also to a deputy judge when acting for a judge.
These emoluments are included in the general expenses of the Court dealt
with in Article 31, and are paid through the International Bureau created by the
Convention for the pacific settlement of international disputes.

[704j

ARTICLE

10

The judges may not accept from their own Government or from that of
any other Power any remuneration for services connected with their duties in
their capacity of members of the Court.
ARTICLE

11

The seat of the Court of Arbitral Justice is at The Hague, and cannot be
transferred, unless absolutely obliged by circumstances, elsewhere.
The delegation may choose, with the assent of the parties concerned, another
site for its meetings, if special circumstances render such a step necessary.

12
The Administrative Council fulfils with regard to the Court of Arbitral
Justice. the same functions as to the Permanent Court of Arbitration.
ARTICLE

13
The International Bureau acts as registry to the Court of Arbitral Justice,
and must place its offices and staff at the disposal of the Court. It has charge of
the archives and carries out the administrative work.
The secretary general of the Bureau discharges the functions of registrar.
The necessary secretaries to assist the registrar, translators and shorthand
writers are appointed and sworn in by the Court.
ARTICLE

14
The Court meets in session once a year. The session opens the third
Wednesday in June, and lasts until all the business on the agenda has been
transacted.
The Court does not meet in session if the delegation considers that such
meeting is unnecessary. However, when a Power is party in a case actually pend
ing before the Court, the pleadings in which are closed; or about to be closed,
it may insist that the session should be held.
\Vhen necessary, the delegation may summon the Court in extraordinary
session.
ARTICLE
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15

A .report ~f the doings of the Court shall be drawn up every year by the
delegatI~n. ThIs report shall be forwarded to the contracting Powers through the
InternatlOnal Bureau. It shall also be communicated to the judges and deputy
judges of the Court.
ARTICLE

16

The judges and deputy judges, members of the Court of Arbitral Justice,
can also exercise the functions of judge and deputy judge in the International
Prize Court.

PART II.-Competency and Procedure
ARTICLE

17

The Court of Arbitral Justice is competent to deal with all cases submitted
to it, in virtue either of a general undertaking to have recourse to arbitration or
of a special agreement.

[705]

ARTICLE 18
The delegation is competent:
1. To decide the arbitrations referred to in the preceding article, if the
parties concerned are agreed that the summary procedure, laid down in Part IV,
Chapter IV, of the Convention for the pacific settlement of international disputes
is to be applied.
2. To hold an inquiry under and in accordance with Part III of the said
Convention, in so far as the delegation is entrusted with such inquiry by the
parties acting in common agreement. \Vith the assent of the parties concerned,
. and as an exception to Article 7, paragraph 1, the members of the delegation
who have taken part in the inquiry may sit as judges, if the case in dispute is
submitted to the arbitration of the Court or of the delegation itself.
ARTICLE

19

The delegation is also competent to settle the compromis referred to in
Article 52 of the Convention for the pacific settlement of international disputes
if the parties are agreed to leave it to the Court.
It is equally competent to do so, even when the request is only made by one
of the parties concerned, if all attempts have failed to reach an understanding
through the diplomatic channel, in the case of:
1. A dispute covered by a general treaty of arbitr.ation concluded or
renewed after the present Convention has come into force, providing for a
compromis in all disputes, and not either explicitly or implicitly excluding the
settlement of the compromis from the competence of the delegation. Recourse
cannot, however, be had to the Court if the other party declares that in its opinion
the dispute does not belong to the category of questions to be submitted to compul
sory arbitration, unless the treaty of arbitration confers upon the arbitration
tribunal the power of deciding this preliminary question.
2. A dispute arising from contract debts claimed from one Power by another
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Power as due to its nationals, and for the settlement of which the offer of arbitra
tion has been accepted. This arrangement is not applicable if acceptance is sub
ject to the condition that the compromis should be settled in some other way.
ARTICLE 20
Each of the parties concerned may nominate a judge of the Court to take
part, with power to vote, in the examination of the case submitted to the delega
tion.
If the delegation acts as a commission of inquiry, this task may be entrusted
to persons other than the judges of the Court. The traveling expenses and re
muneration to be given to the said persons are fixed and borne by the Powers
appointing them.
ARTICLE 21
The contracting Powers only may have access to the Court of Arbitral
Justice set up by the present Convention.
ARTICLE 22
The Court of Arbitral Justice follows the rules of procedure laid down in
the Convention for the pacific settlement of international disputes, except in so
far as the procedure is laid down in the present Convention.

23
The Court determines what language it will itself use and what languages
may be used before it.
ARTICLE 24
The International Bureau serves as channel for all communications to be
made to the judges during the interchange of pleadings provided for in Article 63,
paragraph 2, of the Convention for the pacific settlement of international disputes.,
[706]

ARTICLE

2S
For all notices to be served, in particular on the parties, witnesses, or experts,
the Court may apply direct to the Government of the Power on whose territory
the service is to be carried out. The same rule applies in the case of steps being
taken to procure evidence.
The requests addressed for this purpose can only be rejected when the Power
applied to considers them likely to impair its sovereign rights or its safety. If
the request is complied with, the fees charged must only comprise the expenses
actually incurred.
The Court is equally entitled to act through the Power on whose territory it
sits.
Notices to be given to parties in the place where the Court sits may be served
through the International Bureau.
ARTICLE

26
The di~cu~sions are under the control of the president or vice president, or,
in case they are absent or cannot act, of the senior judge present.
The judge appointed by one of the parties cannot preside.
ARTICLE
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1\ I{TlCLE 27

The Co~~t considers i~s decisions in private, and the proceedings are secret.
All decIsIOns are arnved at by a majority of the judges present. If the
number of judges is even and equally divided, the vote of the junior judge, in the
order of precedence laid down in Article 4, paragraph 1, is not counted.

28
The judgment of the Court must give the reasons on which it is based. It
contains the names of the judges taking part in it; it is signed by the president
and registrar.
ARTICLE

29
Each party pays its own costs and an equal share of the costs of the trial.
ARTICLE

30
The provisions of Articles 21 to 29 are applicable by analogy to the procedure
before the delegation.
\\Then the right of attaching a member to the delegation has been exercised
by one of the parties only, the vote of the member attached is not recorded if the
votes are evenly divided.
ARTICLE

31
The general expenses of the Court are borne by the contracting Powers.
The Administrative Council applies to the Powers to obtain the funds
requisite for the working of the Court.
[707]

ARTICLE

ARTICLE 32
The Court itself draws up its own rules of procedure, which must be com
municated to the contracting Powers.
After the ratification of the present Convention the Court shall meet as
early as possible in order to elaborate these rules, elect the president and vice
president, and appoint the members of the delegation.

33
The Court may propose modifications in the provisions of the present Conven
tion concerning procedure. These proposals are communicated through the
Netherland Government to the contracting Powers, which will consider together
.
as to the measures to be taken.
ARTICLE

PART

IlL-Final Provisions
ARTICLE

34

The present Convention shall be ratified as soon as possible.
The ratifications shall be deposited at The Hague.
A proces-verbal of the deposit of each ratificati0r:t shall ~e drawn up, of which
a duly certified copy shall be sent through the diplomatic channel to all the
signatory Powers.
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35

The Convention shall come into force six months after its ratification.
It shall remain in force for twelve years, and shall be tacitly renewed for
periods of twelve years, unless denounced.
The denunciation must be notified, at least two years before the expiration of
each period, to the Netherland Government, which will inform the other Powers.
The denunciation shall only have effect in regard to the notifying Power.
The Convention shall continue in force as far as the other Powers are concerned.
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RESERVATIONS
I

United States of America
Under reservation of the declaration made in the plenary session of the Con
ference vf October 16, 1907.
Brazil
With reservation as to Article 53, paragraphs 2, 3 and 4.
Chile
Under reservation of the Declaration formulated with regard to Article 39
in the seventh session of October 7 of the First Commission.
Greece
\Vith reservation of paragraph 2 of Article 53.
II

Argentine Republic
The Argentine Republic makes the following reservations:
1. With regard to debts arising from ordinary contracts between the citizen
or subject of a nation and a foreign Government, recourse shall not be had to
arbitration except in the specific case of a denial of justice by the courts of the
country where the contract was made, the remedies before which courts must
first have been exhausted.
2. Public loans, secured by bond issues and constituting the national debt,
shall in no case give rise to military aggression or the material occupation of the
soil of American nations.
Bolivia
\Vith the reservation stated to the First Commission.
Colombia
Colombia makes the following reservations: She does not agree to the
employment of force in any case for the recovery of debts, whatever be their
nature. She accepts arbitration only after a final decision has been rendered by
the courts of the debtor nations.
Dominican Republic
With the reservation made at the plenary session of October 16, 1907.
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Greece

With the reservation made at the plenary session of October 16, 1907.
Guatemala

1. With regard to debts arising from ordinary contracts between the citizens
or subjects of a nation and a foreign Government, recourse shall be had to
arbitration only in case of a denial of justice by the courts of the country where
the contract was made, the remedies before which courts must first have been
exhausted.
2. Public loans secured by bond issues and constituting national debts shall
in no case give rise to military aggression or the material occupation of the soil
of American nations.
Peru
With the reservation that the principles laid down in this Convention shall
not be applicable to claims or differences arising from contracts concluded by a
country with foreign subjects when it has been expressly stipulated in these
contracts that the claims or differences must be submitted to the judges or courts
of the country.
Salvador
\Ve make the same reservations as the Argentine Republic above.
Uruguay
Under reservation of the first paragraph of Article 1, because the delegation
considers that arbitration may always be refused as a matter of right if the
fundamental law of the debtor nation, prior to the contract which has given rise
to the doubts or disputes, or this contract itself, has stipulated that such doubts
or disputes shall be settled by the courts of the said nation.

IV
Montenegro
With the reservations formulated in Article 44 of the Regulations annexe~ to
the present Convention and contained in the minutes of the fourth plenary seSSIOn
of August 17, 1907.
Russia
With the reservations formulated in Article 44 of the Regulations anneoced
to the present Convention and contained in the minutes of the fourth plenary
session of August 17, 1907.
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v
Argentine Republic
The Argentine Republic makes reservation of Article 19.

VI

[722]

Russia
With the reservations formulated in Article 3 and Article 4, paragraph 2,
of the present Convention, and embodied in the minutes of the seventh plenary
session of September 27, 1907.

VIII
Dominican Republic
With reservation as to the first paragraph of Article 1.
Siam
With reservation of Article 1, paragraph 1..

IX
Chile

With reservation of Article 3, formulated during the fourth plenary session
of August 17.
X

Persia
With reservation of the right, recognized by the Conference, to use the
Lion and Red Sun instead of and in the place of the Red Cross.

XII
Chile

With reservation of Article 15, formulated at the sixth plenary session of
September 21.
Cuba
With reservation of Article 15.
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Guatemala
With the reservations formulated concerning Article 15.
Haiti

[723]

With. the reservation regarding Article 15.
Persia
With reservation of Article 15.
Salvador
With reservation of Article 15.
Siam
With reservation of Article 15.
Uruguay
With reservation of Article 15.

XIII
Dominican Republic
With reservation regarding Article 12.
Persia
With reservation of Articles 12, 19 and. 21.
Siam
With reservation of Articles 12, 19 and 23.
,XV

Switzerland
With reservation of

VG!U

No.1, which the Federal Council did not accept.
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