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FIRST MEETING

JUNE 22, 1907

His Excellency Mr. Léon Bourgeois presiding.

The meeting opens at 4 o’clock.

His Excellency Mr. Léon Bourgeois, president of the First Commission,
invites to sit with the Bureau the honorary presidents, his Excellency Mr. Caje-
TAN MEREY vOoN KAPos-MERE, his Excellency Sir Epwarp Fry and his Excellency
Mr. Ruy BarsBosa and the vice presidents, Mr. KrieGe, his Excellency Mr. Guipo
Pompiry and his Excellency Mr. Gonzaro A. EsTEvA.

The President then delivers the following address:

GENTLEMEN: After a lapse of eight years, it is with a profound emotion
that I resume the presidency of this *“ arbitration ” commission to whose labors
is due the Convention of July 29, 1899, for the pacific settlement of interna-
tional disputes, the first of the three conventions included in the Final Act of
the First Peace Conference.

Several of the most distinguished collaborators in our work of 1899 are,
unfortunately, no longer here to prosecute that work with us: death has taken
from our midst Mr. Staar, the eminent president of the First Conference;
Sir JuriaNn PAUNCEFOTE, one of the initiators of the establishment of the Per-
manent Court, and Mr. Horts, to whose efforts is due in large part the institution
of the international commissions of inquiry.

I am certain, gentlemen, that I shall meet with your approval in making
a respectful and grateful reference to their memory. You will likewise join
with me in the thought of gratitude which T owe to those of the members of
the committee of examination of the arbitration convention, who, like Count
Nicra, like Mr. Opier, and our excellent reporter BaroNn DEescamps cannot,
for various reasons, be with us.

In recalling on this occasion the names of all these good workmen of the
first hour, I am sure that I meet the wishes of their former collaborators—
our excellent colleagues of the committee of 1899—NMessrs. MARTENS, ASSER,
LaMmascH, ZorN, D’EsToURNELLES DE CoNSTANT, whom I see in our midst,

whose experience and devotion the new Conference will again have at its
[4] disposal, and whose good-will, whose conciliatory attitude and reciprocal

+harmony, so many times and so happily experienced in the course of our
deliberations of 1899, shall again this year greatly contribute to the success ot
our labors.

Until 1899, gentlemen, international disputes were but accidentally settled
through agencies of justice. In recognizing ‘the solidarity which unites the
members of the society of civilized nations,” and in including in Article 27 the

1
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sonatory Powers, “if a serious dispute threatens to break out
ggt?\,regrfx ttv}\lzz chlrgrrlr':lo(r)eyof them, to remind these latter that the Permanent Court
is open to them,” the Convention of July 29, 1899, has made of the pacific settle-
ment of international disputes the necessary object, and as it were, the first object

is “ Society of Nations.” .
of th;‘&sccos;dingyto Article 1, the Powers agree to use t_heir efforts to insure the
pacific settlement of differences. According to Artlcl.e 16, they recomfnend
arbitration “as the most effective, and at. the same time the most equitable
means for settling disputes which diplomacy has failed. to settle.” ‘

In bringing together at the end of the Convention of 1899 the signatures
of seventeen additional nations, the very recent Protocol of June lfl, 1907, con-
stitutes, it may be affirmed, the universal and definite consecration of these
principles by the civilized world.

But the Conference of 1899 has done more than merely establish the prin-
ciple of resort to justice; it has endeavored to facilitate such resort.

In the first place it recalls or proposes to the States the various means
suitable for settling their differences in a pacific manner: conciliation by the
principle of solidarity and through the agency of mediation or of good offices,
inquiry, arbitration.

In the second place the Convention organizes the operation thereof, in pro-
viding for the practical application of these means.

Under the name of Permanent Arbitration Court, it constitutes a body of
arbitrators, officially designated by their governments as being particularly
capable and worthy of eventually fulfilling the office, and from among whom
one may exercise the right of choosing one’s judges, a right which is of the
very essence of arbitral justice.

In the third place, the Convention of 1899 offers to the States in dispute
a certain number of optional rules of procedure which, it is well known, have
been carefully examined not only from the theoretical point of view of justice,
but also from the practical and diplomatic point of view,~and which, it is
well known, have been agreed upon not merely by jurisconsults, but by the great
majority, and now by the unanimity of the States,—and which are thus pre-
sented with the official consecration resulting from their insertion into a con-
vention duly ratified. -

Wl}oeyer has had any experience with arbitration between nations is aware
of th§ incidents, which, though unimportant in appearance, threaten, neverthe-
less, if not to stop, at least to delay the course of arbitral justice. In guarantee-
ing a procgdqre which assures a hearing to the parties interested, in guaranteeing
the impartiality of the pleadings, the good order of the discussions and the faith
of the propfs, the provisions of the Convention of 1899 enable the Powers easily

5 to adjust these difficulties. .The rules of procedure of 1899 are applicable
e hesoned upom fhem s e oot grater praise could
part of. the pleaders to de{nand their application ?g appy disposition on the
" Emally, the Convention offers to the institution of arbitration a seat which
has dfeel} accepted by all, and an installation which enables the international
Jurisdiction, whose corner stone we shall presently see placed, a palace which is
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due to the generosity of Mr. ANprRew CARNEGIE, to whom, gentlemen, I wish
to express our gratitude.

On April 9, 1901, in conformity with the terms of Article 26, paragraph 2,
adopted upon the proposition of Mr. Louis RENAULT, all the States—even those
which were not represented at the Conference—received the notification which,
in fact, opens the court to all the nations.

Since that time, the normal life of the international institution is assured,
and experience shows how, thanks to the new rules which have been established,
the operation of arbitration may, day by day, become more practical and more
simple. Permit me, at this moment, to offer thanks in this matter to the mem-
bers of the Administrative Council, and, especially, to the distinguished General
Secretaries who have succeeded one another: Baron MELviL van Ly~NDEN, Mr.
RuryssENAERs, and Baron MicHIELS VAN VERDUYNEN,

As a natural consequence of the organization of the recourse to arbitration
and of the institution of the permanent court, the notion of international justice
has entered into the realm of practical reality.

The opinion of the peoples quickly seized upon it, impatient to enjoy with-
out delay its full realization, because great are the needs of equity to which the
progress of civilization leads naturally. The legitimate foresight of the various
governments has conformed thereto.

Hence the long list of permanent arbitration conventions, provided for
somehow, as early as 1899, by Article 19 of the Convention: general conven-
tions, upon which circumstances have sometimes still imposed certain precau-
tions, and at other times permitted an unrestricted application; special
conventions, having in view these or other special objects, such as the interpre-
tation of commercial treaties, of social foresight, of common public works.
In all, there are now thirty-three special treaties, duly notified, between States
which declare that they obligate themselves henceforth to apply, in their mutual
relations, as far as has seemed to them possible, the principle consecrated by
the Convention of 1899.

This is not all. From an immediate practical point of view, the institution
of commissions of inquiry and the provisions concerning arbitral tribunals have
been able, in less than ten years, to justify their introduction into the modern law
of nations.

In the course of the last war an unfortunate 1nc1dent took place in the
North Sea and occasioned material losses and losses of human lives. A serious
conflict was to be feared between two of the greatest Powers of the world.
The Convention of 1899 was appealed to and the conflict prevented by the
recourse to a commission of inquiry.

The very existence of this agency of justice in positive international law,
the suppleness of the provisions which established it, have enabled two great
States, without the slightest injury to their national dignity, to obtain within
scarcely five months the pac1ﬁc settlement of a dispute which, in other times,
might have led to the most serious consequences.

On the other hand, four arbitral awards have been rendered at The Hague

in conformity with the Convention. No one has forgotten, gentlemen, the
[6] share that the American initiative has had in this matter, especially the

initiative of President ROOSEVELT in putting the new jurisdiction into motion.
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In 1902, arbitration between the United States and Mexico, in the so-called
jous Fund of California; . .
e Ior:E t;l9603ri Oarbitration between Germany, Great Britain, Italy, Belgium,
Spain, United States, France, Mexico, Norway, the Netherlands, Sweden,
Venezuela, in the case of the preferential treatment of the creditors of the
lan Government; e

VenelzrllJ e1;;05, arbitration, between Japan and Germany, France, Great Britain,
i -called Japanese House Tax case; : . .
" thIenSO19COS, ligeaise, arbitration between Great Britain and France in the
so-called case of the Muscat dhows. .

Within a few months these disputes were settled even though the. history of
arbitrations shows the slowness, the interruptions and unto.ward incidents for-
merly arising from the uncertainty of the procedure, and it will not be found bo!d
in asking, if, without the Convention of 1899, it would have been Pos§1ble, as in
the Venezuelan case, to substitute the pacific use of a recourse to justice for the
rigors of a naval action.

But it is not sufficient to record the results which have been obtained: it
is our duty to envisage the future.

On the one hand, as in any human undertaking, the Convention of 1899
has its imperfections, On the other hand, its immediate practical consequences
have had the most far reaching repercussions. It has enlightened the people;
it has set the consciences into action; from the results already obtained there
have been born new hopes and new needs.

Is it possible to perfect the agreements of 1899? Is it possible to render
their action more frequent, more efficacious, more extended? Is it possible,
according to the terms of the Final Act of the Conference, “ to further strengthen
the sentiment of international justice and to extend the empire of law ”’?

The circular communication of the Russian Government, dated April 3,
1906, has already indicated several ameliorations of which practice has demon-
strated the utility, and of which the texts are susceptible.

Without considering the prepossessions which have arisen with regard to
the mode of organization of the court itself, experience has led to the thought
that for certain secondary disputes, of a more or less technical nature, in need
of a simple, quick and uncostly settlement, the rules of 1899 might be usefully
reduced to a sort of summary procedure.

As regards the commissions of inquiry, experience has likewise shown that
the provisions of Part IIT would be advantageously completed by some general
rules 'of procedure, easily applicable, to which might refer either the States in
agreeing to their compromis of inquiry, or the investigating commissioners in
the course of their mission.
) The_: exte.nsi.on,. either of arbitration, or, in a more general way, of the
mterpatlonal J.urlsdxction to new objects is likewise, even at this present time,

mdud?q In your program and submitted to your deliberations. The two
[7] propositions announced at the first plenary meeting of the Conference: the

'ﬁ'rst by. Baron MArscHALL voN BIEBERSTEIN in regard to the matter of
maritime prizes,! and the other by General PorTEr in regard to the recovery of
public debts by force? have for their object, although from different view-

* Annex 88.
* Annex 48,
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points and by different means, to extend the domain of international juridical
institutions, and show the growing faith in which they are held.

It does not devolve upon your president to determine the field of your
discussions and to foresee the further problems which may be submitted to you.

He cannot, however, help but recall the long and interesting discussions to
which gave rise, in 1899, the question, In what cases, to what extent and under
what conditions might the obligation of resorting to the arbitral procedure be
accepted, either through special treaties or through more general conventions? It
will certainly not fail of being again examined by you.

It will certainly not present itself in the terms in which it has already been
solved in fact between certain of the States here represented: the arbitration
treaties concluded between Italy and Denmark, between Denmark and the
Netherlands and between Chile and the Argentine Republic contain, as you well
know, the unrestricted clause of the obligatory recourse to arbitration. We all
know that even as it is possible for two States, after thoughtful examination
of their reciprocal situation, to consent separately to such a convention, even so
it is impossible to extend the bond of an obligation so absolute to the totality
of the nations.

But there will be those to remind us how, for objects rigorously deter-
mined, the obligatory recourse to arbitration was introduced in fact and very
widely into international practice, owing to the signature of a large number of
special treaties. The most of the States, if not all of them, acting separately,
have accepted the obligation of resorting to arbitration for a certain class of
disputes: either of a juridical-order, such as the regulation of commercial or indus-
trial societies, matters of private international law, civil or penal procedure,
fixation of damages in case where responsibility is established; or in regard to
the interpretation of treaties, provided that they jeopardize neither the vital
interests, nor the independence or the honor of the States, nor the interests of
third Powers, '

Dr. ZorN, one of our most learned colleagues, said in 1899:

When the Permanent Court shall be established and when it shall func-
tion, the opportune moment will come when, in virtue of special experience, it
may be possible to enumerate certain cases of obligatory arbitration for all.

It may appear interesting to ask if the opportune moment has arrived
and if it would not be of a considerable moral importance to consolidate by a
common engagement the stipulations already concluded separately between the
various nations and to consecrate by a common signature clauses in which the
signatures of all of us appear already, in fact, for the most of them, two on
the one side and two on the other.

It may, of course, be said that our engagements lack material sanctions, but
to believe in their inefficacy would mean that we deny the power of the idea
and the force which the universal conscience exercises more and more over the
acts of the nations. And it surely is not here that such a discouraging thought
would find an echo, surely not among these delegates of the nations who have
come from all parts of the world to affirm their mutual confidence and their
common hopes, and who have applauded the eloquent words by which our
dear president Mr. NeLibow invited us to march toward “the luminous star

of universal Peace and of Justice.”

[8] Gentlemen, your president excuses himself for having held your attention
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so long. In detailing the various problems that have been or may be set bfefolie
you, it has not been his intention to indicate his prefergncelfor any o the
possible solutions. Together with you, he bas confined himself to survey the
field whose limits we shall have to determine, and the mef';hod's of exploring
that field. As for himself, he can but repeat now what he said, 'elght years ago,
upon inaugurating the labors of your predecessors: We have this good fortune,
that there can be no division between us as to the general ideas from which
our work is to proceed. We are assured of starting together in one direc-
tion and on a common road: It will be the duty of your president to set as
far away as possible upon this road the point up to which we shall pursue our
path together. (Applause.) o

The President invites the delegates who might have propositions to lay
before the First Commission to hand in their texts as soon as possible.

His Excellency Baron Marschall von Bieberstein presents, in the name of
the German delegation: .

1. A proposition concerning the jurisdiction of prizes.!

2. A draft of three new articles to be added to the Convention for the
pacific settlement of international disputes of 1899.2

His Excellency Sir Edward Fry likewise presents a draft relative to the
organization of a permanent court in matters of maritime prizes.?

His Excellency Mr. de la Barra, makes the following declaration, in the
name of the Mexican delegation:

The Mexican delegation, desiring to contribute to the study of the first point
of the program of the Second Peace Conference, has the honor of presenting
to the Commission the text of the obligatory arbitration treaty whose object
it is to settle the disputes arising exclusively from claims for damages and
losses introduced by the nationals of the contracting parties, a treaty which was
signed at Mexico, on January 30, 1902, by the plenipotentiaries of seventeen
American States and extended to December 31, 1912, by all the nations repre-
sented at the Rio de Janeiro Conference.

The same respect for justice, the same love for peace, the same aspirations
toward the progress of humanity which led to the agreements of the First
Hagufz Conference, inspired likewise the conventions of the Mexico Pan
Amerlcal'q Confereqce. _These sentiments manifested themslves in a very special
manner in the arb1trat19n treaty which realized one of the noblest aspirations
enunciated by.the.Russmn delegation in the explanatory note of Article 10 of
theldraft arbitration conver}tion at the Conference of 1899. This initiative
;());1 ?h ;o:e;}slen be_ct%me atr{l‘f international convention, but it was certaiply not,
minates i d(i)sI:;r?c,l reOtgt effect. Like the seed carried by the wmd', ‘whlch ger-

] gions, it crossed the ocean and came to fruition on our
continent, v
senti’rf:eabfii):fia?ofefng&n? the gpt;lference of 19023 had the hono_r of pre-
upon the obligatory arbitrationlc'z?evz ic p served as basis for th(? dehberz}tlons
sions; this treaty, whose text I sahyl,l ahoptedhafter ong and ammated discus-
Bureau advanced’in actual practice t}?e e ghomor qf laying before.your

’ principle of the pacific settlement of inter-

! Annex 88,

* Annex 8.
* Annex 90.
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[9] national controversies, as has been so authoritatively stated by Baron

D’EsTOURNELLES DE CONSTANT in the remarkable study which he has pub-
lished upon the subject of the political progress of our foreign relations.

The general eagerness with which this initiative was approved; the fact
that the treaty mentioned above has been ratified by several of the States which
had approved it (the United States and Mexico, among others), and finally the
unanimous vote of the nations represented at the Rio de Janeiro Conference
to the end of extending its validity until 1912, are so many eloquent proofs
of the progress, slow but sure, which has been secured through the adoption in
positive law of the rational settlements which science counsels and which
politics admits.

In interpreting the first article of the treaty, the Rio de Janeiro Conference
has recognized that recourse to diplomatic channels must be had only after all
legal recourses have been exhausted. '

This treaty brings together also the wishes of all the American States,
of those which are partisans of general arbitration applicable to all causes and
under all conditions, as well as of those which exclude from its range of action
those questions affecting the national dignity or their vital interests.

The differences which may be submitted to arbitration, in accordance with
the treaty of Mexico, are such as are in no way related to those political or
social questions which so frequently rouse the passions of the peoples, or which
directly affect their basic interests. Ordinarily they assume a juridical form
which lends itself to exact settlements which avoid the untoward and frequent
causes of disagreements between friendly nations.

The Mexican Gowvernment, which does not allow itself to be carried away
either by an unjustifiable pe551mlsm or by a deceptlve optimism, accepts the prin-
ciple of arbitration, but is of the belief that in the present conditions of inter-
national society, questions pertaining to the honor and to the independence of
the States must not be included in the language of action of this institution.
It has accepted arbitration in its treaties, it has loyally fulfilled its engagements.
No one is ignorant of the fact that the first litigation which the arbitration
court of this city had to judge was submitted to it by the United States and
Mexico.

The Mexican delegation has the honor of presenting respectfully the treaty
in question, with the hope that this work of justice and of concord of the
young American republics will show to the other nations the practical spirit
with which they labor in order to attain the realization of the grand idea which
brought inspiration to the First Peace Conference: “to extend the empire of
law and to strengthen the appreciation of international justice.”

It is to be hoped that from this illustrious assembly there will go forth
results even more fecund, which, as has been stated by the Institute of Inter-
national Law, “ may meet with the approval of the Jurldlcal conscience of the
civilized world.” (Applause.)

At the close of his address, hxs Excellency Mr. pE LA BARRA presents the text
of the Mexican treaty.?

Baron d’Estournelles de Constant presents two drafts in the name of the
French delegation, the first being intended as a substitute for Part III of the
Convention of 1899 for the pacific settlement of international disputes (Articles

* Annex 60,
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9 to 14 concerning the commissions of inquiry) ; the other.con'cerning certain

simplifications of that same Convention and a summary arbitration procedure.!
His Excellency General Porter announces, in the name of the United States

of America, a proposition whose object is to forbid the use of force for the
collecting of debts, before recourse has been hac! to arbitration.?

[10] His Excellency Mr. Martens requests that the right to present amendments
or drafts in the course of the discussions be left entirely with each dele-

gation.

The President recalls the liberal jurisprudence of the First Conference and
states that the like will prevail in 1907: each member may hand in propositions
whenever he deems it expedient.

He makes the further observation that the drafts which have just been
presented by the delegates of Germany, of Great Britain, of Mexico, of France
and of the United States of America can be filed under two different classes of
ideas. It would therefore be logical to apportion the labors of the First Com-
mission among two subcommissions. '

The first should examine the modifications to be made in the Convention for
the pacific settlement of international disputes, and among other things—accord-
ing to a remark of his Excellency Sir Epwarp Fry—should examine the question
of the international commissions of inquiry. .

The second should study the questions concerning maritime prizes.

Two lists will be available on which, according to their preferences, the
members of the Commission may have themselves registered. (Approval.)

The PRESIDENT reserves to himself the privilege of presiding over the two
subcommissions in order to ensure the unity of their labors. (Applause.)

He proposes, at the same time, that each subcommission should designate
a special president whose duty it shall be to take his place in case of necessity.
As regards the fixation of the date of the next plenary meeting of the Com-
mission, this shall be communicated through the office of the secretariat.

The meeting closes at 4:45 o’clock. 4

* Annexes 1 and 9.
* Annex 48,
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SECOND MEETING

SEPTEMBER 10, 1907

His Excellency Mr. Léon Bourgeois presiding.

The meeting opens at 10: 15 o’clock.

The minutes of the first meeting are adopted.

The program of the day calls for the discussion of the Report of Mr.
Lours RENAULT, concerning the labors of the second subcommission.?

The President expresses himself as follows: I should feel at greater ease,
gentlemen, if T did not belong to the same delegation as the honorable Reporter,
in order to assure him in the name of you all of the thanks and of the praises
of the Commission. The report which is now laid before you is not merely a
clear exposition of your deliberations, but it presents the character of a pro-
found study of the question which may serve as a perpetual commentary to the
texts which are laid before you. It will also constitute a veritable monument
which, we hope, you will decide is a perfect work. (Applause.)

Mr. Renault requests to be heard in order to state that it is owing to the
useful and hearty collaboration of the authors of the project, Messrs. CrowE
and KRriecg, that he was enabled to coordinate the elements of the German
and English texts into a common accord. He requests the Commission to include
them in the praises of the president, of which they deserve the greater share,
and, on his own part, he congratulates himself and feels honored to have been
able to work with them. (Applause.)

The President believes that the Commission will probably not find it neces-
sary that the report should be read in full and proposes to proceed to the general
discussion of the draft Convention relative to the establishment of an International
Prize Court. (Approval.) His Excellency Mr. Ruy Barbosa expresses himself
as follows:

We have applied ourselves with the most earnest and with the most sym-
pathetic attention to the study of this project, in fathoming it in all its parts

as may be seen from our minutes of the meetings of July 4 and 11, of the
[12] second subcommission of this Commission as well as of those of August

12 and 17, of the committee of examination. We have welcomed the
institution of a prize court; we have only regretted that its scope has not been
enlarged by including in it also the first instance, instead of confining it to the
appeal. We have been among the first to ask that this creation have the character
of permanence, a counsel which ended by triumphing over the contrary opinion.
We have even openly declared ourselves for the principle of classification
between the States, a conclusion we reached in virtue of the consideration that,
in matters of prizes, the international justice to be created affects only the

! See vol. i, sixth plenary meeting, annex D.
9
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maritime interests of the States, whose re.zpre.sentgtion in this court should,
therefore, be graduated in proportion to their 51tuat10_n on the sez}.h ; -

But for the very reason that we were absolutely in accord W1th the prod§ch
relating to the necessity of that principle, we could not approve the use VtV 1C
it has made of it. When one is about to impose a classification upon en 1}t11e's,
not merely free, but sovereign, it is necessary, in order to look forward to t ?1}1;
consent, first to convince them of the impartiality and of the correctness wit
which such classification has been proceeded with. It was the more necessary in
the present case because it was the first time that an ofﬁc1a1. international classi-
fication between independent nations was undertaken, and it would nqt be rea-
sonable to hope for their consent for some to be placed below others in a scale
of values, unless each of these nations should clearly realize the rigorous justice
of such classification. ] )

It is a fact that this has not been done, as we have shown in great detail
by figures which might be rectified as to some points but which nevertheless
remain conclusive in their generality. _

Three measures were to be applied: the value of the merchant marine, the
value of the maritime commerce and the value of the war navy. We have tried
all three, by showing that, for different States, especially American States, and
among these Brazil, justice has not been realized, nay, that it was subverted
with palpable inexactitude.

As regards in particular the country which I have the honor of represent-
ing, we have put in evidence the inequity committed in regard to the importance
of its merchant marine as compared with that of other favored States. It will
suffice for the present to recall that, though classed in the fifth category, Brazil
beholds ahead of her, in the fourth category, three States, indicated by us, whose
merchant marine, in one case, is but half the size of ours, and in the two other
cases, does not even reach this proportion.

As regards the maritime commerce of the nine States ranked in the fourth
class, there are but two, Sweden and Belgium, which are actually superior to
us. The rest, to the number of seven, present in this respect, as compared with
Brazil, a considerable inferiority. Our maritime commerce is almost double
that of one of these nations; it is double that of another; it is three times that
of two which follow immediately; it is four times larger than that of two
others; and, as compared with that of the last, it is nineteen times larger. Yet,
Brazil has been entered by the Prize Court below all these seven States, even
below the last, whose maritime commerce represents but one-nineteenth part
of ours. ,

Finally, we hav; endeavored to find out if, at least with regard to the
[13] war navy, the distribution of the project was just. But we have reached
_ exactly the same conclusion. Of the nine States which have been put
into the fourth category, whilst Brazil finds herself placed in the fifth, one
of them has no war navy whatever, another has only just enough of such a

*We have received from his Excellenc i i i
. : y the Ambassador from China, a rectification
wfh]tchh whq wish to report herg, as soon as we find an opportunity to do so, after his letter
? e third instant. According to the data which he therein presents, the total of Chinese
onnage amounts, at this time, to 43,023 tons. e make acknowledgment to his Excellency

f - f . l . A . .

[4] tlllS aCt, by lel“alk“lg, Ilevetthe €8S, that aCCOxdlng to our declaratl()n, our l"fol”latlon

was Secured ff()"l the State.ﬂnans YE("'BOOk o] h pre Yy ost
: f the pr sent eal', whlch 1s one Of the m
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navy for the defense of its sea coast, and the last States (with the exception of
China) have, in the matter of a war navy, only twenty-two thousand, fifteen thou-
sand, fourteen thousand, thirteen thousand, seven thousand, and two thousand
tons, whilst Brazil has a tonnage of more than thirty-nine thousand. Neverthe-
less, all these States have been raised to the fourth class, while at the same time
Brazil has been put into the fifth.

It seems to us that this is altogether arbitrary.

When on August 17, we presented our first criticism with regard to the im-
portance of the merchant marine, measured by its tonnage, one of our dis-
tinguished colleagues made answer to me in the committee of examination that
the authors of the table had decided “ to take into account, not only the tonnage,
but also the importance of the navy as well as of that of commerce.” To this
declaration we replied by proving during the following meeting, that in view
of these two other measures, the injustice of the classification with regard to
Brazil becomes even more flagrant.

No opposition was shown to this statement; no reply was made. But the
manifest injustice, the proven and tangible inversion have been maintained. This
palpable inequity at the base of a judicial institution, this evident affirmation
of the power of force against reason in the work of the most august assembly
in the world which has been convoked in order to organize peace through the
means of justice, is infinitely painful for the victims.

Our country cannot resign itself to that situation. Our Government could
not subscribe to it without offending public opinion which has already mani-
fested itself in this matter, and practicing an unnecessarily temerous act which
would meet with most certain opposition and with the most peremptory refusal
of our legislators.

Our vote will therefore be against the project. In so voting we appeal to
the times when the spirit of the peoples shall be more mature for the work of
peace which is but that of right sincerely observed between the nations.

His Excellency Mr. Esteva: The Mexican delegation declared in the com-
mittee_of examination that, in view of the instructions from its Government, it
voted against the draft Convention relative to the establishment of an Inter-
national Prize Court. However, moved by the desire to contribute to the work of
concord of this Conference, it has requested further instructions from its Gov-
crnment, by transmitting to it the modifications introduced into the original
project, and especially the text of Article 16. :

While awaiting these instructions, the Mexican delegation will this day
abstain from voting. It will give its final vote in the plenary meeting of the
Conference.

His Excellency Mr. Larreta: The delegation of the Argentine Republic will
unreservedly vote for the project elaborated by the committee of examination,
but we must, first of all, state the reasons for our acquiescence. .

We believe that the prize court will constitute an important progress, for the
two-fold fact that, so to speak, it will superpose decisions of an impartial tribunal
on the more or less interested decisions of the belligerents, and furthermore,
it will be the first international jurisdiction created by the civilized world. Let
me add that, in our judgment, the functioning of such a court becomes, at
this time, not only a desirable progress, but an indispensable institution.

The Conference is preparing to establish the legislation for maritime war-
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fare, after having recognized and dete'rmin.ed some points of contact, that 11?
[14] to say, the principles and interests which, in this respect, are cgmmon to ah

the civilized peoples. I know full well that we shall not a dvance‘ mucf
further on the way which is open .to.us. Evep as we ;rlei not rteaémnfltgtﬁ
modifying our warlike civilization within a fortnight, so shall we %0 tll;a he
final code of maritime warfare in the course of this Conference. But the prin-
ciples which will be established will none the. less mean 2 marked progress upon
those of the Paris Congress which still rule in this matter.

It is certain that every legislation demgnds a tribunal that shall apply
it, if I may be permitted to summarize‘ in this ph.rase. the eloquent address of
his Excellency Mr. BOURGEOIS upon obligatory a’rbltratlon. On the other hand,
the inverse proposition is not less true; every tribunal has need to find support
in a precise legislation. This is the reason why I venture to predict that once
the prize court has been created, all the sxgnatory-Sta.tes will end(?a.vor to come
to an understanding in order to complete the legislation for maritime warfare
and to fill in its gaps. . .

I have nothing to add upon this question, especially not after th'e exposition
made before the Commission by its eminent reporter. But not losing sight of
the fact that for the committee of examination, the great difficulty consisted in
the mode of organization of the tribunal, I desire to formulate some declarations
with regard to this subject.

When we were considering the permanent arbitration court, my colleague,
his Excellency Mr. SAENz PERa4, declared that in his judgment the best basis of
representation was found for each country in the total of its foreign commerce.
We do believe, indeed, that we find therein a distinct criterion, that there is no
better one by which to appreciate from the international point of view, the com-
parative capacity of the States. But we know also that this criterion is not
mathematically exact, and that it is not of an absolute nature. In reality, any
statistics are inexact, both because of the imperfection of the processes resorted
to and because of the patriotic sentiment which urges authors to raise the figures
in favor of their country. Therefore, in attempting to determine the repre-
sentative coefficient of each nation, it would be proper to complete the data of
the foreign commerce regarded as a basis, by those of the population, of the
military and naval power, of the extent of the maritime coasts and of the territorial
frontiers, not merely of the country itself, but of all neighboring countries; in
short by all the material and moral elements which develop or restrict the relative
influence of nations. :

For the time being, and as an approximate solution it would be enough,
according to the statements of his Excellency Mr. LamMMascH, in elaborating the
present project, to take into consideration, apart from the figures representative
of foreign commerce, the tonnage of merchant vessels and the importance of war
vessels. We accept t'he position assigned to the Argentine Republic in the table
of apportionment of judges, not only because we believe in the good faith which
determined it and which, in fact, approaches the truth, but also because we have
!ook.ed upon the project less in the light of a problem of arithmetic than as an
institution of confidence and of harmony. (4 pplause.)

It may be that the Argentine Republic is entitled to a higher rank. We are
at present the greatest exporters of cereals in the entire world,. Our yearly com-
merce of exportation is at the rate of over 500 frs. per capita, the highest known
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figure; finally, our war navy exceeds 80,000 tons, which is a great deal for a
State of the South American continent. But even in admitting that some error
may have slipped into the appreciation of our relative importance and that we
are entitled to a slightly longer representation than that which has been assigned
to us, we are yet willing to make this small sacrifice as a homage to this great
work of right and of justice. (Applause.)

But, gentlemen, patriotism is even stronger than the love for peace, and

it is quite evident that in examining this project, we have not for one
[15] minute lost sight of the interests of our country. In my judgment, these

interests have been fully safeguarded by the Swedish proposition which has
been adopted by the committee of examination. Each belligerent will always have
a judge. This satisfies us, for if the Argentine Republic were drawn into a war,
if such a great misfortune were to come upon my country, we would hold the same
situation in the Prize Court as the other belligerent; before right and justice
we would all be equals, I mean, we would be of an equality inseparable from
sovereignty. ’

And now that T have uttered that word, permit me to add that in spon-
taneously accepting this convention, we shall in the most emphatic manner exer-
cise that unrestricted sovereignty which is the share of the Argentine Republic.
It is because of this that we have come here; we have come here to collaborate,
without humility and without pride in the work of universal justice. I say with-
out humility and without pride, for while we deeply appreciate the honor of sit-
ting in this assembly, we have, on the other hand, through our presence here,
‘given to it the luster and the force of-a world assembly. (Applause.)

His Excellency, Mr. Tcharykow: The Russian delegation, in referring to the
declarations which it had the honor of making in the sitting of July 11 last, of
the second subcommission of this Commission, and in view of the fact that a con-
ventional agreement with regard to certain questions of international maritime
law whose regulation should serve as a basis to the decisions of an international
prize jurisdiction is still far from being complete, reserves the judgment and the
decision of the Imperial Government as to the whole, to certain special stipula-
tions and especially to those of Article 7 of the draft Convention relative to the
establishment of an international prize court which has now been laid before
this Commission.

His Excellency Mr. von Mérey: At the last meeting of the second sub-
commission, I had the honor to state that the Austro-Hungarian delega-
tion had been entirely won over to the principle of the establishment of an
international jurisdiction in matter of prizes. At that time we found ourselves in
the presence of two different propositions, of which one had been presented by
the German delegation, and the other by the British. I then expressed a hope that
these two delegations would succeed in removing, by mutual concessions, the
differences which existed between their propositions.

This hope has been fully realized. Thanks to their conciliatory spirit
and aided in their agreement by the precious assistance of our colleagues from
the United States and from France, the German and British delegations have
agreed upon a common project which, in the name of these four delegations, has
been laid before our committee of examination.

I want to congratulate the authors of this project upon the result of their
collective and harmonious labors, and to declare, at the same time, that the
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Austro-Hungarian delegation accepts unreservedly the whole of _this propo§ition.

His Excellency Mr. Beldiman:1 In 'the natme oft the Roumanian delegation, I

{f presenting the following statement:
have\g;: E:lli];feothgt the prﬁject of a convention relative_to the establi§hm§nt of
an international prize court, as elaborated by the committee of examination of
the second subcommission, will, if adopted by the Conference, constitute a very
considerable progress in one of the most difficult matters of 1r§ernatxonal law,
It is a rare, if not perhaps the first case where “ t.he Governments,” as has been so
well stated by our eminent reporter, “ have realized that which doctrine had not
dared hope for.” ) ) ‘
[16] It is proper, therefore, to examine with great care in on:der to see if the
criticizable point of this project—the only one which, in our 'Judgment,
is of a nature to raise serious objections—might justify the rejection of an
international institution which in exceptionally grave circumstances is intended
to render real and great service to all the nations which might adopt it.

But, above all, it is necessary to establish the fundamental difference exist-
ing between the international prize court in the form in which it is now sub-
mitted to our discussions, and the properly so-called arbitral justice. The latter
rests upon the free selection of judges by the States which decide to submit
their controversy to arbitration; and it is precisely this freedom of sovereign
States to constitute, by a common accord and for each case, the court to which
they entrust the judgment of their dispute—it is this full freedom which is the
very essence of international arbitration. On the other hand, the Prize Court
will be an international tribunal organized in advance with judges irremovable
for the duration of their appointment, and intended to act, in exceptional and well
determined circumstances, upon the decisions of the national courts of each
contracting State. For this reason international arbitration requires, for each
case submitted, a special compromis, whilst in the prize jurisdiction which has
been proposed, the Governments or the interested private parties will directly
apply to the court which it has been proposed to establish.

It is, therefore, necessary carefully to determine this essential distinction
between arbitral justice and the new international court that is to be created;
and this distinction seems to us the more indispensable because a large part of
the difficulties arising from the various propositions regarding international
arbitration come from the involuntary confusion frequently resulting from these
two very different kinds of international jurisdiction.

This distin.ction of principle having been established, it is nevertheless neces-
sary to recognize that the composition of the international prize court and the
eﬁec.tlve apportionment of the judges leave much to be desired from the point
of view of the principle of the equality of sovereign States in matters of inter-
national law. But the inconveniences that might result therefrom could not pos-
sibly be compared to those that would be inherent in the analogous constitution
of a permanent arbitration court. '

The prize court is called upon to act as a judicial, and not as an arbitral

court, upon cases of a very special and well determined nature.
nent arbitration court, on the contrary,

of international controversies not fixed

The perma-
would be competent to act upon all sorts
in advance.

Be;ause of these considerations, and while reserving to our Government the
o examining whether or not it may avail itself of the provisions pro-

right
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vided for by Article 15, in order not to derogate from the principle enunciated
hereinbefore, of the equality of sovereign States, the Roumanian delegation will
vote for the adoption of the project, desirous of associating itself with this great
work which will be a milestone in the annals of international law.

His Excellency Mr. Hagerup: In the committee of examination, I have
already had occasion to declare that the Norwegian Government accepts the
proposition submitted to the Commission. I want to repeat that declaration here,
and to add thereto a few observations of a general character.

If we accept the project presented by four great Powers it does not mean
that we find no objection to the manner in which the court has been composed.
If we had been engaged in the consideration of an international tribunal,
intended to decide controversies of all kinds, a tribunal truly as general as
international, there would have been, according to the judgment of my. Gov-
ernment, a decisive objection in the fact that this composition does not satisfy

the necessary consequences of this fundamental principle of international
[17] law, to the effect that from the point of view of law, all the sovereign

States are equal.

But, as we are at present considering the establishment of a tribunal in-
tended solely to safeguard a certain class of special interests, there would be no
violation of this fundamental principle if, in the first place, in the matter of the
composition of the court, we gave consideration to the importance of the inter-
ests that are at stake. From this point of view, the original British proposition
which regulated the composition of the court purely on the basis of the tonnage
of the merchant marines, had great advantages for the small States possessing
a large merchant marine. But, not having seemed acceptable, either to all the
great Powers, or to the small States, which, according to the principle adopted,
would be excluded from any participation in the new international jurisdiction,
this system has been replaced by another in which, on the one hand, preponder-
. ance has been given the eight Great Powers, and on the other hand an effort has
been made to find a place for all the States, even for those that have no merchant
marine. It is evident that this system easily lends itself to criticism, and that
all the States cannot be satisfied with the rank which has been accorded them in
the list of judges. If one were to judge of the correctness of the claims which the
different States may have to representation in the court according to their
maritime interests, I believe that no State could have stronger reasons than
Norway to complain because higher rank has not been assigned her in the list
of judges. I make free, in this respect, to call.attention to the fact that, according
to English measurement, the tonnage of the Norwegian merchant marine is
approximately three million tons of sailing vessels, or about one million four
hundred thousand tons of steam vessels. This means that, among the eight
Powers which are always appointed to sit in the court, there are but three—
Great Britain, Germany, and the United States of America—which have a mer-
chant marine greater than that of Norway, that the tonnage of the latter is
greater than the total tonnage of the two privileged countries which follow
immediately in the list after the Great Powers and that it exceeds one-third of
the total tonnage of the Powers that figure in the same group as Norway.
‘Unfortunately no statistics are available to inform us in what measure the
Norwegian marine has been exposed to the dangers and to the uncertainties
for neutral navigation that are the inevitable consequence of maritime wars.
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But as a large part of our tonnage is engaged in regions thch‘havefbeen the
scene of such wars and has been chartered for the transportation ot cargoes
which have led to discussions as to whe.ther or mnot these cargoes should
* be treated as contraband of war, I doubt, 1f—-w1t'h the exception of the very
great maritime Powers already referred to—there is another State whose mari-

time interests have been more greatly affected by tl}e recent wars than those of

Norway. But it is because of these interests p_rec15e1y_tha§ Noryva.y has for a

long time wished to see the idea of an mte'rnatxox?al prize jurisdiction reahz(?d,

a jurisdiction at once truly independent and impartial ; and alreafiy on the receipt

of the Russian program of this Conference, the Norwegian Gover'nmer?t

expressed the desire to have the question of such a }urlsghctlon included in this

program. In thus acting, it has nevertheless borne in mind that_ p§rfect10n lies

not within the scope of human activity, and, therefore, not within the scope

of the Peace Conference, that any system that might be invented with regard to

the composition of the court will give rise to criticism, and that—as is so well

stated in the report which we have before our eyes—the commercial interests of a

small neutral State will, in any case, be more efficaciously guaranteed by the

functioning of an international jurisdiction, though imperfect, than if such

[18] a State were solely relying upon the impartiality of the Prize Court of the

captor or upon the outcome of a diplomatic claim. It has likewise taken

into account the fact embodied in the same report, that if the Powers that will

more generally appear in the role of belligerents are willing that the deci-

sions of their prize courts may be revised by an international jurisdiction, this

will be on their part, within a certain measure, a sacrifice, and that, according to
the ordinary course of human affairs, one should be prepared that in exchange

for this sacrifice, they should demand a privileged situation as regards the desig-

nation of the judges. The Norwegian Government has therefore expected that
adhesion to the new institution would demand on its part a certain resignation,

and it is ready to give proof thereof in the interest of this important reform. -

Those who have followed the discussions to which the question of an inter-

- national prize jurisdiction has given rise, will appreciate the value of the fact
that this reform may be realized from this time on. In this connection I
venture to recall some facts that seem to me worthy of interest. The Institute
of International Law has considered this question for a long time and has

even elaborated a regulation by which, as has been stated by the first German

delegate, the German project was inspired. But in the course of those discus-

sions, several of the most distinguished members of the Institute stated that

the latter engaged in useless work in the pursuit of Utopias, because a sover-

eign State would never consent to submit a decision respecting the conduct

of i_ts.mz}rine officers to an authority independent of its sovereignty., At the
Chrlstxanla meeting, in 1905, of the Association of International Law, a resolu-
tion was proposed in favor of an international prize jurisdiction; but the
assembly did not consider the resolution because of the objection ’raised in
part.lcul.ar by the English members, that the time was not yet rii)e for the
realization of these ideas. These are facts which give to the project proposed
by four great Powers, among them the greatest maritime Power of the world,

arfl 1r}1lter.est.wh‘ich is, so to 'say,.ideal, apart from the real and practical interest
Ol the institution itself which it means to create, This is a testimony of the

progress of ideas which I take the liberty of commending to the attention of
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those who think that the matter of one year more or less in the turn of the
judges is a capital matter; nor is this testimony perhaps unworthy of the atten-
tion of those who think that this Conference has furnished no proof of the
progress of the idea of a reign of right and of justice between the peoples.

His Excellency Mr. Hammarskjold: In the meeting of July 11, I thought I
was warranted in stating that the German delegation was not absolutely opposed
to the constitution of a permanent prize court as proposed by the British dele-
gation, and that this fact seemed to point out the course which it was necessary
to follow in order to reach an agreement with regard to the different opinions.

The hope which I then expressed is now realized.

I do not disregard the importance of the objections that have been pre-
sented with regard to the organization of the proposed court, especially in
respect of the apportionment of the active judges. Yet, the arguments appealed
to in this matter lend themselves at times to criticism; as an illustration of this,
let me state that the Swedish war navy amounts to more than three times the
tonnage indicated in the last meeting of the committee and here repeated. At
all events, the objections raised or to be raised are not, in my judgment, decisive.
We are considering a new institution from which we hope for the greatest prac-
tical advantages, and this institution seems to be of too distinct a character to
compromise, by its organization, the principle of the equality of sovereign States,
a principle which, I am certain, no one would think of attacking.

I shall therefore be happy in supporting by an affirmative vote the very im-

portant proposition which is before us.
[19] His Excellency Mr. Cléon Rizo Rangabé makes the following statement:
The Royal Hellenic delegation, recognizing the great importance inherent
in the establishment of an international prize court, and the manifold advan-
tages which, no doubt, will result therefrom, will vote in favor of the draft
Convention in relation thereto.

In considering that the modalities, under which this institution is presented,
being of a special nature, bear no prejudice to the fundamental principle of the
absolute juridical equality of sovereign States, it is brought over to this result.

Nevertheless, I request that this vote be regarded as provisional, in view
of the fact that the Royal Government did but yesterday call for certain explana-
tions in regard to certain articles of the project, explanations which we hastened
to furnish and with regard to which we are still without an answer.

His Excellency Mr. van den Heuvel: Desiring to associate itself with any
measure extending the benefits of an impartial justice, the Belgian delegation
will give its adhesion to the project concerning the prize court.

In conformity with the Convention of 1899, juridical disputes arising
between equally sovereign States call for solution arbitrators freely and equally
designated by the parties interested. The Belgian delegation is opposed to the
organization of any institution having for its object the substitution in their
place of permanent judges who would not, in each case, be chosen by the parties
interested.

The present project deals with an essentially different domain. It aims to
provide precious guarantees in the judgment of contestations which are nearly
always of a private nature, and which, in virtue of the international law of
customs, are nowadays submitted to national prize tribunals. .

In the place of this particular jurisdiction, instituted by the captor, to which
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the neutral and the belligerent opponent are subject and whllch d,f‘;l.des in the
last instance, the new provisions superpose 2 court of appeals. is s(tll‘perlc:r
institution is to judge in accordance W3th the gonventlonal law, accor ing to
international law and according to equity. It is so cs)mPOSC%1 as to gé"e to
property and to commerce the assurance of an efficacious and constant pro-
tection. . .

Within the field of the regulation of maritime warfare this is a most ha'ppy
reform. Its importance will be great as 101.1g as no recognition has been given
to these two great future principles: the inviolability of private property on
the seas and the suppression of contraband. . _

Mr. Corragioni d’Orelli: In the name of the Siamese delegation, I should
like to make a statement similar to that of his Excellency the ﬁrs.t delegate
from Greece. Not having, up to this time, received positive instructions from
our Government, we must request the Commission to regard the afﬁrmative. vote
which we shall be happy to cast this day in favor of the project as provisional.

We reserve the right to give our final vote when the plenary meeting shall
consider this project, a vote which, moreover, I have reason to believe, will also
be affirmative.

His Excellency Mr. Tsudzuki: In the presence of the revised project of a
convention relative to the international prize court, the Japanese delegation con-
siders it its duty to renew its high sentiments of esteem and of profound sym-
pathy for the exalted principles of justice and of equity which have inspired
the project. Likewise, it feels it to be its duty to express its most sincere thanks
to all who have assiduously applied themselves in contributing to the elaboration
of the definitive project which is before us, and which not only harmonizes

the diverging views of the two original propositions, but constitutes a great
[20] progress from the view-point of the clearness of provisions, of the facility
of functioning and of the practical usefulness of the institution in question.

In presenting its homage to the distinguished minds that have inspired the
countries whose delegations have taken the initiative in this matter, and to the
spirit of conciliation of those who have aided in reaching an agreement with
regard to the means for the practical realization of these fundamental prin-
Fiples of justice. and of equity, the Japanese delegation hopes, nevertheless, that
it may be permitted to observe that, the subject being of great importance and
of a nature .that w‘lll have a great bearing upon the internal legislation and upon
the international rights and duties of a State, it will not be deemed unreasonable
to request that the project may be subjected to an attentive and scrupulous
examination in all its relations with the political activities and with the circum-
stances which are now surrounding each of the nations, before these be obliged
to express their final decision upon the matter,

In consequence:

Wheregs the establishment of an internation
mentioned in the program of the present Conference;

Whereas the jurisdiction which it is proposed to give to the court is far

reaching, and even of such a nature as mav | i imitati
» @ 4 Yy 1mpose a serious limitation u
the s\?\}zerelgn rights of the States; p T
hereas, furthermore, the ion i ‘enti
reas, , question is an entirel
been subjected to a profo T s and has not yet

beer und examination and to i
its importance: an analysis such as behoove

al prize court is not expressly
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The Japanese delegation considers it its duty to reserve its decision upon
the subject in order that its Government may study the question in all its bear-
ings upon the present condition of its country and decide, on the basis of a
thorough and minute understanding of the facts, if the jurisdiction and the
organization of the tribunal as proposed, would be, in its judgment, of such a
nature as to contribute to world harmony and to decrease international com-
plications and misunderstandings, without at the same time causing to it too
serious inconveniences to make the matter acceptable,

In these circumstances, the Japanese delegation abstains from voting upon
the matter.

His Excellency Turkhan Pasha declares his inability to vote in favor of the
project.

His Excellency Mr. Fortoul: Upon the entire project of a convention rela-
tive to the establishment of an international prize court, I beg to be permitted
to renew the declaration of principles which the Venezuelan delegation pre-
sented in the meeting of August 3 of our first subcommission, at the time when
we were considering the American proposition concerning a permanent arbitra-
tion court, The Venezuelan delegation declared on that occasion that, since the
Second Peace Conference is a universal assembly, its task consists in establishing
~ principles that may be universally recognized, and in establishing institutions
which, on the basis of an absolute equality, will guarantee the interests which
each State deems essential to its sovereignty.

After the prolonged discussions of the committee of examination, it would
be superfluous again to develop now a doctrine which may be regarded as
accepted by the juridical conscience of the entire world, and which, morcover,
has been expressly admitted at the time of the convocation of the Second Con-
ference and again on the opening of its labors. But this doctrine comes this
day once more before the First Commission, if not entirely disowned, at least
profoundly transferred by the project of an international prize court. In the
first place, the title itself of international court, which seems to refer to a
juridical organ constituted by the equal representation of all the States, loses

subsequently this world character, when the project of the committee of
[21] examination endeavors to determine the organization of the court, by estab-

lishing an apportionment, which seems to us arbitrary, in the appointment
of the judges. In part II, this project appears indeed like a sort of compromis
by which a majority of the States sanctions a privileged position of a group
of other States, which see the advantages accruing to them at this time from
the number of their vessels and the power of their armies, further increased
by the prerogative of judging in the last instance on questions of right and of
equity.

Believing that the project of the committee of examination is in evident
contradiction with the principle of equal representation of the States, the
Venezuelan delegation declares that it will abstain from voting upon the whole
of this project as it has been drafted, while at the same time in favor of the
desideratum of a really universal court.

His Excellency Mr. Milovanovitch: In voting in favor of the project rela-
tive to the establishment of an international prize court, the Serbian delegation
believes that it is not superfluous to state expressly that, as has been so well
stated by the first Roumanian delegate, there can be no analogy between this
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court and the permanent arbitration court, and that, therefore, ;heh acgtepttanc'e
without reserve of the principle of the unequal representation o tfe Sta esh in
this court, will in no way prevent it from fully afﬁrm.lng its point of view that,
in an arbitral court intended to judge of the sovereign acts of the States, all
n an equal footing. ) .

the Sﬁzz;esErﬁcueslfegiyoMn anna: The gChilian delegation is not in possession of
sufficiently precise instructions from its Government to enable it to cast its final
vote upon the question. ) .

We can add that we recognize, in its full extent, the great importance
which the international prize court will have from the point of. view of inter-
national justice and harmony; but, at the same time, there are in the organiza-
tion of this court certain delicate points deserving of more careful examination.

For this reason, the Chilian delegation feels that it is its duty to abstain
from voting until its Government shall have expressed itself in a definitive
manner upon this matter. : . -

His Excellency Mr. Lou Tseng-tsiang: In a spirit of conciliation and of
understanding, the Chinese delegation will vote in favor of the project for the
establishment of an international prize court, reserving, however, its action on
Article 15, .

His Excellency Samad Khan Momtas-es-Saltaneh: For the time being I
abstain from voting wpon the project for the convention relative to the estab-
lishment of an international prize court.

This abstention is due to the lack of instructions upon this matter. I am,
however, happy to state now that I have warmly commended to my Govern-
ment the principle developed in the project which is before us, a principle con-
formable to the ideas of justice and of equity. I shall, therefore, cast a final
vote in the plenary meeting. '

His Excellency Baron Marschall von Bieberstein proposes that the articles
of the project should not be voted upon separately but collectively.

After an exchange of views between Messrs. Asser, Renault, and the
President, the commission decides, in the first place, to discuss separately the

articles with regard to which observations might be made, and then to put the
whole of the project to a vote.!

[22] The President reads the articles aloud.

PART 1.—GEeNERAL PRoviSIONs

Articte 1

tT'he validiéy of the capture of a merchant ship or its cargo is decided before a prize
court in accordance with- the present Convention when ne i
e utral or enemy property is

ArTICLE 2

Jurisdiction in matters of
courts of the belligerent captor.
The judgments of these courts
parties concerned who are neutrals

prize is exercised in the first instance by the national prize
are pronounced in public or are officially notified to
or enemies,
- ArticiE 3

e judgments of national pri
Prize po prize courts may be brought before the International

* Annex 93,
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1. When the judgment of the national prize courts affects the property of a neutral
Power or individual; _ .

2. When the judgment affects enemy property and relates to:

(a) Cargo on board a neutral ship;

(b) An enemy ship captured in the territorial waters of a neutral Power, when that
Power has not made the capture the subject of a diplomatic claim;

(¢) A claim based upon the allegation that the seizure has been effected in violation
either of the provisions of a convention in force between the belligerent Powers, or of
an enactment issued by the belligerent captor.

The appeal against the judgment of the national court can be based on the ground
that the judgment was wrong either in fact or in law.

ArTICLE 4
An appeal may be brought:

1. By a neutral Power, if the judgment of the national tribunals injuriously affects its
property or the property of its nationals (Article 3, No. 1), or if the capture of an enemy
vessel is alleged to have taken place in the territorial waters of that Power (Article 3,
No. 2b);

2. By a neutral individual, if the judgment of the national court injuriously affects
his property (Article 3, No. 1), subject, however, to the reservation that the Power to which
he belongs may forbid him to bring the case before the Court, or may itself undertake the
proceedings in his place;

3. By an individual subject or citizen of an enemy Power, if the judgment of the
national court injuriously affects his property in the cases referred to in Article 3, No. 2,

except that mentioned in paragraph b.
[23] His Excellency Mr. Asser believes that in order to avoid all uncertainty in

this respect, it is desirable to record either by an express provision, or by an
explanation in the report, that it is the court itself which decides as to the
admissibility of the appeal, in case of contention upon this point. The captur-
ing State must not be able to evade the execution of the court’s award under
the pretext that it did not come within one of the cases mentioned in Article 3,
and that, therefore, the appeal to the international court was not admissible.

Mr. Renault declares that at bottom there is no disagreement between his
Excellency Mr. Asser and the authors of the project. He believes, however, that
it is not necessary to insert an addition into the text of the project and that it will
suffice to introduce an explanation into the report. In the absence of a special
provision, the interpretation of his Excellency Mr. Asser is natural. Further-
more, Mr. RENAULT acknowledges the correctness of the arguments of his Excel-
lency Mr. Asser and will not fail to insert into the report, with regard to Article
29, a few words that will satisfy the delegate from the Netherlands.

His Excellency Mr. Asser states that this answer satisfies him.

ARTICLE 5

An appeal may also be brought on the same conditions as in the preceding article,
by persons belonging either to neutral States or to the enemy,. deriving their rights from
and entitled to represent an individual qualified to appeal, and who have taken part in the
proceedings before the national court.

The same rule applies in the case of persons belonging either to neutral States or
to the enemy, who derive their rights from and are entitled to represent a neutral Power
whose property was the subject of the decision.

His Excellency Mr. Asser thinks that it would be well, by means of an
express provision, to grant to each claimant the right individually to exercise
the appeal before the international court.
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The case may arise where several claimants (for instance, insurance corln-
panies which, through one and the same policy, have msqred the vessel, or fhe
cargo and which have indemnified the owner gf 'th'e objects captured), a t]er
having jointly intervened before the national jurisdiction, desire to resort tfo t ge
appeal before the international court. If these'clalma.nts are not ‘of the
same nationality (for instance, insurance companies which have their hgad-
quarters in different States), it may happen in such case that, by the applxcg-
tion of Article 4, No. 2, the Government of one or of several St:fltes. may forbid
access to the court to those under its jurisdiction. Such an indication must
not prevent the other claimants from the exercise of the app.eal. Mr. AS§ER
proposes, therefore, to add to Article 5 a second paragraph in the following
terms:

Each person so entitled may appeal separately up to the amount of
his interest.

Mr. Renault states that he is in full agreement with his Excellency Mr.
Asser in regard to the latter’s observations, and, as it is but a matter of detail,
he will refer to it in the report.

His Excellency Mr. Beernaert supports the proposition of his Excellency
Mr. Asser and insists upon the insertion of the provision in the Convention
itself : a mere explanation in the report does not seem to him sufficient, in view
of the importance of the matter.

The President, after having consulted the Commission in regard to the

proposition of his Excellency Mr. Asser, says there is no one to oppose it.
[24] Mr. Renault states that he is disposed to come to an understanding with

the committee of examination of the Commission, in order to see if it is
proper to insert a paragraph of the nature proposed in the text itself.

ARTICLE 6

When, in accordance with the above Article 3, the International Court has jurisdic-
tion, the national courts cannot deal with a case in more than two instances. The municipal
law of the belligerent captor shall decide whether the case may be brought before the
International Court after judgment has been given in first instance or only after an appeal.

If the national courts fail to give final judgment within two years from the date of
capture, the case may be carried direct to the Court.

ArtiCLE 7

) If a question of law to be decided is covered by a treaty in force between the bel-
hgerent‘ captor and a Power which is itself or whose subject or citizen is a party to the
proceedings, the Court is governed by the provisions of the said treaty,

In the absence of such provisions, the Court shall apply the rules of international
\ If no generally recognized rule exists, the Court sh
with the general principles of justice and equity. '

The above provisi ; .
proof. provisions apply to questions relating to the order and mode of

enactlf, 1tn Aaccordance with ./.\rticle 3, No. 2¢, the ground of appeal is the violation of an
r’lr:;z‘n éssued by the. belligerent captor, the Court will enforce the enactment

¢ Lourt may disregard failure to comply with the procedure laid d in th

enactments of the belligerent it 1 i ces of com-

plying therewith are unjust a

law. ive j i
all give judgment in accordance

nd inequitable,
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His Excellency Mr. van den Heuvel: I should like to put a question with.
regard to the scope of the provisions expressed in Article 7.

Will the prize court be the judge of the international legality of the national
measures which a capturing belligerént may have taken, either with regard to
questions of principle or with regard to questions of procedure?

Thus, in case a neutral should protest against a legal measure of the captor,
will the prize court be authorized to decide that this measure can be of no
effect because it is contrary to the provisions of the conventional law, to the
general principle of international law or to the rules of equity?

Mr. Renault declares that, without doubt, such is the idea m which the
authors wish the paragraph to be interpreted.

ArtICcLE 8

If the Court pronounces the capture of the vessel or cargo to be valid,. it shall be
disposed of in accordance with the laws of the belligerent captor.
If it pronounces the capture to be null, the Court shall order restitution of the
[25] vessel or cargo, and shall fix, if there is occasion, the amount of the damages. If the
vessel or cargo have been sold or destroyed, the Court shall determine the compensa-
tion to be given to the owner on this account.
If the national court pronounces the capture to be null, the Court can only be asked
to decide as to the damages.
ARTICLE 9

The signatory Powers undertake to submit in good faith to the decisions of the Inter-
national Prize Court and to carry them out with the least possible delay.

PART T1.—CoONSTITUTION OF THE INTERNATIONAL Prize CoUrt

ARrTICLE 10

The International Prize Court is composed of judges and deputy judges, who will be
appointed by the signatory Powers, and must all be jurists of known proficiency in ques-
tions of international maritime law, and of the highest moral reputation.

The appointment of these judges and deputy judges shall be made within six months
after the ratification of the present Convention.

Articre 11

The judges and deputy judges are appointed for a period of six years, reckoned
from the date on which appointment is notified to the Administrative Council established by
the Convention of July 29, 1899. Their appointments can be renewed.

Should ‘one of the judges or deputy judges die or resign, the same procedure is
followed for filling the vacancy as was followed for appointing him. In this case, the ap-
pointment is made for a fresh period of six years.

AgrtICcLE 12 -

The judges of the International Prize Court are all equal in rank and have precedence
according to the date of the notification of their appointments (Article 11, paragraph 1),
and if they sit by rota (Article 15, paragraph 2), according to the date on which they
entered upon their duties,. When the date is the same the senior in age takes
precedence.

The deputy judges when acting are assimilated to the judges. They rank, however,

after them.
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ArticLE 13

The judges enjoy diplomatic privileges and immunities in the performance of their

. . . try.
duties and when outside their own coun '
Before taking their seat, the judges must swear, or make a solemn promise before

the Administrative Council, to discharge their duties impartially and conscientiously.

ArTICLE 14

The Court is composed of fifteen judges; nine judges constitute a quorum.
A judge who is absent or prevented from sitting is replaced by the deputy judge.

ArticLE 15

[26] The judges appointed by the following signatory P‘ow'ers: Germany, the Unit§d
States of America, Austria-Hungary, France, Great Britain, Italy, Japan, and Rps§1a,

are always summoned to sit. ) .

The judges and deputy judges appointed by the other Powers sit by rota as shown
in the table annexed hereto; their duties may be performed successively by the same person.
The same judge may be appointed by several of the said Powers.

His Excellency Mr. Brun reserves unto himself the right to present later,
as soon as he shall have received from the Danish Government instructions in
the matter, some remarks in regard to Article 15,

His Excellency Mr. Carvajal, in the name of the Dominican delegation,
makes the same reservations.

ArTICLE 16

If a belligerent Power has, according to the rota, no judge sitting in the Court, it
may ask that the judge appointed by it should take part in the settlement of all cases
arising from the war. Lots shall then be drawn as to which of the judges entitled to
sit according to the rota shall withdraw. This arrangement does not affect the judge

" appointed by the other belligerent,

His Excellency Mr. Asser wishes to observe that the word “ judge” in
this article is general in its meaning and includes as well the substitute judges,
whilst in other articles of the project, “judge” is taken in the strict sense of
the word, with no reference to the substitute judges.

Mr. Renault states that there can be no doubt upon this matter in so far as
this article is concerned.

His Excellency Mr. Hagerup would desire the suppression of Article 16, but

makes no proposition to that effect in order not to place any obstacles to the
labors of the commission, '

ArticLE 17

No judge can sit who has been a party,
nounced by the national courts, or has taken
one of the parties,

No judge or deputy judge can, during his tenure of office
advocate before the International P ;
capacity whatever,

m any way whatever, to the sentence pro
part in the case as counsel or advocate for

] appear as agent or
rize Court nor act for one of the parties in any

ArticLE 18

The bellig§rent capt.or i.s entitled to appoint a naval officer of high rank to sit as
assessor, but with no voice in the decision. A neutral Power, which is a party to the

'
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proceedings or whose subject or citizen is a party, has the same right of appointment; if
as the result of this last provision more than one Power is concerned, they must agree
among themselves, if necessary by lot, on the officer to be appointed.

[27] ARrticLE 19

Every three years the Court elects its president and vice president by an absolute
majority of the votes cast. After two ballots, the election is made by a bare majority,
and, in case the votes are equal, by lot.

ArTicLE 20

The judges on the International Prize Court are entitled to traveling allowances in
accordance with the regulations in force in their own country, and in addition receive,
while the Court is sitting or while they are carrying out duties conferred upon them by
the Court, a sum of 100 Netherland florins per diem. )

These payments are included in the general expenses of the Court dealt with in
Article 47, and are paid through the International Bureau established by the Convention of

July 29, 1899.

The judges may not receive from their own Government or from that of any other
Power any remuneration in their capacity of members of the Court.

ArTICLE 21

The seat of the International Prize Court is at The Hague and it cannot, except in
the case of force majeure, be transferred elsewhere without the consent of the belligerents.

ARrTICLE 22

The Administrative Council fulfills, with regard to the International Prize Court, the
same functions as to the Permanent Court of Arbitration, but only representatives of con-
tracting Powers will be members of it.

ARrTICLE 23

The International Bureau acts as registry to the International Prize Court and must
place its offices and staff at the disposal of the Court. It has charge of the archives and
carries out the administrative work.

The secretary general of the International Bureau acts as registrar,

The necessary secretaries to assist the registrar, translators and shorthand writers

are appointed and sworn in by the Court.
ARrTICLE 24

The Court determines which language it will itself use and what languages may be

used before it.
In every case the official language of the national courts which have had cognizance

of the case may be used before the Court.
ARrTICLE 25

Powers which are concerned in a case may appoint special agents to act as inter-
mediaries between themselves and the Court. They may also engage counsel or advocates.
to defend their rights and interests.

ArTICLE 26

A oprivate person concerned in a case will be represented before the Court by an
attorney, who must be either an advocate qualified to plead before a court of appeal or a
high court of one of the signatory States, or a lawyer practicing before a similar court,
or lastly, a professor of law at one of the higher teaching centers of those countries.
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[28] ArTICLE 27

For all notices to be served, in particular on the parties, witnesses., or experts, .t.he
Court may apply direct to the Government of the State on whose territory the service

is to be carried out. The same rule applies in the case of steps being taken to procure

evidence. . )
The requests for this purpose cannot be rejected unless the Power applied to con-

siders them calculated to impair its sovereign rights or its safety. If'the request is com-

plied with, the fees charged must only comprise the expenses actually mcurred: o
The Court is egually entitled to act through the Power on who§e territory it sits,
Notices to be given to parties in the place where the Court sits may be served

through the International Bureau.

PART III.—ProcepURE IN THE INTERNATIONAL Prizé Court

ArTICLE 28

An appeal to the International Prize Court is entered by means of a written declara-
tion made in the national court which has already dealt with the case or addressed to the
International Bureau; in the latter case the appeal can be entered by telegram.

The period within which the appeal must be entered is fixed at one hundred and
twenty days, counting from the day the decision is delivered or notified (Article 2, para-
graph 2),

ArTICLE 29

If the notice of appeal is entered in the national court, this court, without considering
the question whether the appeal was entered in due time, will transmit within seven days
the record of the case to the International Bureau. .

If the notice of appeal is sent to the International Bureau, the Bureau will inform
the national court directly, when possible by telegraph. The latter will transmit the record
as provided in the preceding paragraph.

When the appeal is brought by a neutral individual the International Bureau at once
informs by telegraph the individual's Government, in order to enable it to enforce the
rights it enjoys under Article 4, paragraph 2.

ArtICLE 30

In the case provided for in Article 6, paragraph 2, the notice of appeal can be
addressed to the International Bureau only. It must be entered within thirty days of
the expiration of the period of two years.

ArricL 31

If the appellant does not enter his appeal within the period laid down in Articles
28 or 30, it shall be rejected without discussion.

Provided that he can show that he was prevented from so doing by force majeure,
and that the appeal was entered within sixty days after the circumstances which pre-
vented him entering it before had ceased to operate, the Court can, after hearing the
respondent, grant relief from the effect of the above provision.

ArtiCLE 32
) If the app?al is entered in time, a certified copy of the notice of appeal is forthwith
officially transmitted by the Court to the respondent.
129] ArricLe 33

If, in addition to the parties who are before the

! Court, there are other parties
concerned who are entitled to appeal, or if, in the case refe : e

rred to in Article 29, paragraph
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3, the Government who has received notice of an appeal has not announced its decision, the
Court will await before dealing with the case the expiration of the period laid down in
Articles 28 or 30.

AgrTICLE 34

The procedure before the International Court includes two distinct parts: the written
pleadings and oral discussions.

The written pleadings consist of the deposit and exchange of cases, counter-cases, and,
if necessary, of replies, of which the order is fixed by the Court, as also the periods within
which they must be delivered. The parties annex thereto all papers and documents of
which they intend to make use.

A certified copy of every document produced by one party must be communicated
to the other party through the medium of the Court.

ARTICLE 35

After the close of the pleadings, a public sitting is held on a day fixed by the Court.

At this sitting the parties state their view of the case both as to the law and as to the
facts.

The Court may, at any stage of the proceedings, suspend speeches of counsel, either
at the request of one of the parties, or on its own initiative, in order that supplementary
evidence may be obtained.

ArTicLE 36

The International Court may order the supplementary evidence to be taken either
in the manner provided by Article 27, or before itself, or one or more of the members
of the Court, provided that this can be done without resort to compulsion or the use of
threats.

If steps are to be taken for the purpose of obtaining evidence by members of the
Court outside the territory where it is sitting, the consent of the foreign Government
must be obtained,.

"~ ARTICLE 37

The parties are summoned to take part in all stages of the proceedings and receive
certified copies of the minutes.

ArTICLE 38

The discussions are under the control of the president or vice president, or, in case
they are absent or cannot act, of the senior judge present.
The judge appointed by a belligerent party cannot preside,

ARrTICLE 39

The discussions take place in public, subject to the right of a Power who is a party
to the case to demand that they be held in private.

Minutes are taken of these discussions and signed by the president and registrar,
and these minutes alone have an authentic character.

ArTICLE 40

If a party does not appear, despite the fact that he has been duly cited, or if a party
fails to comply with some step within the period fixed by the Court, the case proceeds
without that party, and the Court gives judgment in accordance with the material at its

disposal.

[30] ArricLE 41

The Court officially notifies to the parties decrees or decisions made in their absence.
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ARTICLE 42

The International Prize Court determines without restraint the value to be given
to all the facts, evidence, and oral statements.

ArTICLE 43

The Court considers its decision in private and the proceedings remain secret.

All questions are decided by a majority of t.he .jud'ges pr.esent. 1f the number of
judges is even and equally divided, the vote of the junior judge in the order of precedence
laid down in Article 12, paragraph 1, is not counted.

ARTICLE 44

The judgment of the Court must give the reasons on which it is based. It .contains
the names of the judges taking part in it, and also of the assessors, if any; it is signed by
the president and registrar.

ARTICLE 45

The sentence is pronounced in public sitting, the parties concerned being present or
duly summoned to attend ; the sentence is officially communicated to the parties.

When this communication has been made, the Court transmits to the national prize
court the record of the case, together with copies of the various decisions arrived at and
of the minutes of the proceedings.

ARTICLE 46

Each party pays its own costs.

The party against whom the Court decides bears, in addition, the costs of the trial,
and also pays one per cent of the value of the subject-matter of the case as a contribu-
tion to the general expenses of the International Court. The amount of these payments is
fixed in the judgment of the Court.

1f the appeal is brought by an individual, he will furnish the International Bureau
with security to an amount fixed by the Court, for the purpose of guaranteeing eventual
fulfillment of the two obligations mentioned in the preceding paragraph. The Court is
entitled to postpone the opening of the proceedings until the security has been furnished.

ARrTICLE 47

Thg general expenses of the International Prize Court are borne by the signatory
Powers in proportion to their share in the composition of the Court as laid down in Article
15 an‘d in the annexed table. The appointment of deputy judges does not involve any
contribution.

:I‘he Administrative Council applies to the Powers for the funds requisite for the
working of the Court.

ARrTICLE 48

When the Cou::t is not sitting, the duties conferred upon it by Article 34, para-
graphs 2 and 3, Article 35, paragraph 1, and Article 46, paragraph 3, are discharged by

zfdelefation of three judges appointed by the Court. This delegation decides by a majority
votes.

[31] ARTICLE 49

The Court itself draws up i : i
' p its own rules of procedure i
(o the simamo poelf 4 ; p ,‘whxch must be communicated

It will meet to elaborate these rul ithin a - ificati
Comvan i ules within a ‘year of the ratification of the present
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AgrTICLE 50

The Court may propose modifications in the provisions of the present Convention
concerning procedure. These proposals are communicated, through the medium of the
Netherland Government, to the signatory Powers, which will consider together as to the
measures to be taken,

PART IV.—FinaL PRoOVISIONS

ArriCcLE 51
The present Convention does not apply as of right except when war exists between two
or more of the contracting Powers. It ceases to be applicable from the time that a non-
contracting Power joins one of the belligerents.
It is further understood that an appeal to the International Prize Court can only be
brought by a contracting Power or the subject or citizen of a contracting Power.
In the cases mentioned in Article 5, the appeal is only admitted when both the owner

and the person entitled to represent him are equally contracting Powers or the subjects or
citizens of contracting Powers.

ArtiCLE 52
The present Convention shall be ratified as speedily as possible.
The ratifications shall be deposited at The Hague.
A minute of the deposit of each ratification shall be drawn up, of which a certified copy
shall be forwarded, through the diplomatic channel, to all the signatory Powers.

ARTICLE 53

The Convention shall come into force six months after its ratification. The Inter-
national Court shall, however, have jurisdiction to deal with prize cases decided by the
national courts, within the six months following the ratification ; in this case, the period fixed
in Article 28 shall only be reckoned from the date when the Convention comes into force.

The Convention shall remain in force for twelve years, and shall be renewed tacitly
from six years to six years unless denounced

Denunciation must be notified, at least one year before the expiration of each period to
the Government of the Netherlands which will inform the other Powers.

Denunciation shall only take effect in regard to the Power which has notified it. The
Convention shall remain executory in the relations between the other Powers.

ArrticLE 54
Two years before the expiration of each period referred to in paragraph 2 of the pre-
[32] ceding article, each contracting Power can demand a modification of the provisions of
Article 15 and of the annexed table, relative to its participation in the operation of the
Court. The demand shall be addressed to the Administrative Council which will examine
it and submit to all the Powers proposals as to the measures to be adopted. The Powers
shall inform the Administrative Council of their decision with the least possible delay. The
result shall be at once, and at least one year and thirty days before the expiration of the
period of two years, communicated to the Power which made the demand.
When necessary, the modifications adopted by the Powers shall enter into force from
the commencement of the fresh period.

Mr. Renault calls attention to the fact, with regard to the text of the first
paragraph of Article 51, in virtue of which the Convention is applicable as of
right only in the case of war between two or several of the contracting Powers,
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that this stipulation in no way prevents one of the _belliger.ents from declaring,
if needs be, that it admits the application of the Convention even though the
other belligerent be not a contracting party.

This explanation meets with no objection. .

Mr. Loeff: Permit me, Mr. President, to say a few words in regard to the
matter of ratification, of which mention is made in A.rticles 53, 52, and '10. .No
mention is made in the report of the difficulties to which the text may give rise;
yet these difficulties exist. Article 53 declares that ““the Convention shall come
into force six months after its ratification.”. And Article 10 says that. the
appointment of the judges and of the substitute judges “shall be made within
six months after the ratification of the Convention.” The ratification may not,
therefore, be a fixed date for all the contracting parties, for the six months are
reckoned from this date.

On the other hand, it follows clearly from Article 52, paragraph 2 and
paragraph 3, that there are as many ratifications as there are contracting States.
And all these ratifications may bear different dates. According to the present
text, one cannot, therefore, speak of “the ratification of the Convention,” and,
according to.the same text, the Convention will not enter into force on the .
same day for all the States, and the Governments will not have to appoint other
judges before the same date,

This irregularity can only be rectified by substituting in the place of the
words of Article 53 “six months after its ratification” the expression “six
months after the last deposition of ratification of one of the contracting parties.”
A similar modification should also be made in Article 10.

But, as it is possible that one or other of the States signing the Con-
vention may not ratify it, it would perhaps be better still to follow absolutely

the example of the Hague Conventions for private international law and make
Article 53 read, initio, as follows:

The Convention shall come into force six months after three-fourths
of the signatory Powers shall have deposited their ratifications,

whilst Article 10 might then be made to read in an analogous manner. For
“three-fourths ” any proportional number that might seem sufficient could, if
needs be, be substituted.

I permit myself fo submit these remarks to the attention of the reporter.

) Mr. Renault expresses his thanks to Mr. Loerr for his remarks, whose
entire correctness is acknowledged. He calls attention to the fact, however,
that the methods in question are only provisional. It would not have been of
good augury to have foreseen from the beginning the possibility that certain
States might not desire to sign the Convention. Mr. RENAULT declares his

willingness to bear in mind the remarks of Mr. Logrr in the final project which
is to be presented at a plenary meeting.

[33] The President puts the whole project to a vote
seven votes against two, and sixteen abstentions.
I/-'otmg for: Germany, United States of America,

Austrla-H}mgary, Belgium, Bolivia, Bulgaria, China, Cuba (with reservation

as to Ar.tlc!e 15), Dominican Republic (similar reservation), Spain, France

Great Britain, Greece, Haiti (provisional), Ttaly, Luxemburg,, Norwa,y, Neth-’

Peru, Portugal, Roumania, Serbia S i
inds, , | , » Serbia, Siam, Swede
(with reservation as to Article 15).  Switzerland, Uruguay

; it is adopted by twenty-

Argentine Republic,
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Voting against: Brazil, Turkey.

Abstaining: Chile, Colombia, Denmark, Ecuador, Guatemala, Japan,
Mexico, Montenegro, Nicaragua, Panama, Paraguay, Persia, Russia, Salvador,
Uruguay, Venezuela.

The President declares that the project has received an absolute majority
of votes and expresses the hope that several of the delegates who abstained
from voting will later be able to declare themselves in favor of the Convention.

The PresIDENT declares that he associates himself with the wish expressed
by Mr. RENAULT at the close of his report when he desires that it remain a mani-
fest proof of the sentiments which animated the Peace Conference without the
opportunity offering to see it function.

The meeting adjourns at 11:30 o’clock.



[34]
THIRD MEETING

OCTOBER 4, 1907

His Excellency Mr. Léon Bourgeois presiding.

The meeting opens at 10 o’clock. .

The minutes of the second meeting are adopted. .

The program of the day calls for the reading of the report of his Ex.cel-
lency Baron GUILLAUME concerning the labors of the committees of examina-
tion 4 and C, relative to the ameliorations to be introduced into the Conven-
tion of 1899.*

His Excellency Turkhan Pasha makes the following declaration:

Before proceeding with the reading of this report, I feel it my duty to
reiterate the declaration which, in the name of the Ottoman delegation, I made
on July 9 in the fourth meeting of the first subcommission, and which is included
in the minutes of that day, to wit,

that recourse to the means enumerated in the Convention for the pacific
settlement of international disputes is purely optional and can in no case
be of an obligatory nature, and that these means can, in no way, be applied
to questions of a municipal nature,

His Excellency Baron Guillaume reads Article 1 of the Convention project
as elaborated by the committee of examination? The first eight articles are
adopted without discussion.

ArTICLE 1

With a view to obviating as far as possible recourse to force in the relations between

States, the signatory Powers agree to use their best efforts to ensure the pacific settlement
of international differences. '

ARTICLE 2

In case of serious disagreement or dispute, before an appeal to arms, the signatory

Pow'ers. agree to have recourse, as far as circumstances allow, to the good offices or
mediation of one or more friendly Powers.

[35] ARTICLE 3

- Independently of this recourse, the signatory Powers deem it expedient and desirable
that one or more Powers, strangers to the dispute, should, on their own initiative and as

far as circumstances may allow, offe ;
r their good o iati
variance. ' g flices or mediation to the States at

Powers strangers to the dis

' pute have the right to offer goo iati
during the course of hostilities. good offices or mediation even

1 See vol. i, ninth

2 Ao 70, plenary sitting, Annex D, pp. 395-413[399-416].
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The exercise of this right can never be regarded by either of the parties in dispute
as an unfriendly act.

ArTICLE 4

The part of the mediator consists in reconciling the opposing claims and appeasing
the feelings of resentment which may have arisen between the States at variance.

ARTICLE §

The functions of the mediator are at an end when once it is declared, either by
one of the parties to the dispute or by the mediator himself, that the means of reconcilia-
tion proposed by him are not accepted.

ARTICLE 6

Good offices and mediation undertaken either at the request of the parties in dispute
or on the initiative of Powers strangers to the dispute have exclusively the character of
advice and never. have binding force.

ARTICLE 7

The acceptance of mediation cannot, unless there be an agreement to the contrary,
have the effect of interrupting, delaying, or hindering mobilization or other measures
of preparation for war. .

If it takes place after the commencement of hostilities, the military operations in
progress are not interrupted unless there be an agreement to the contrary,

ArTticLE 8

The signatory Powers are agreed in recommending the application, when circum-
stances allow, of special mediation in the following form:

In case of a serious difference endangering peace, the States at variance choose re-
spectively a Power to which they entrust the mission of entering into direct communica-
tion with the Power chosen on the other side, with the object of preventing the rupture
of pacific relations.

For the period of this mandate, the term of which, unless otherwise stipulated, cannot
exceed thirty days, the States in dispute cease from all direct communication on the
subject of the dispute, which is regarded as referred exclusively to the mediating Powers,
which must use their best efforts to settle it.

In case of a definite rupture of pacific relations, these Powers are charged with the
joint task of taking advantage of any opportunity to restore peace.

ARrTICLE 9

In disputes of an international nature involving neither honor nor essential interests,
and arising from a difference of opinion on points of fact, the signatory Powers deem
it expedient and desirable that the parties who have not been able to come to an agree-
[36] ment by means of diplomacy, should, as far as circumstances allow, institute an inter-
national commission of inquiry, to facilitate a solution of these disputes by elucidating

the facts by means of an impartial and conscientious investigation.

. His Excellency Mr. Beldiman expresses himself as follows:

At the time of the discussion, at the first reading, of the projects for the
revision of Part III: * International Commissions of Inquiry,” in the first sub-
commission,* I had been directed by my Government to express the high satis-

* Meeting of July 9.
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faction which it had in seeing that the propositions relative to this part pre-
sented at the beginning of our labors by thF French and British delegations,
which propositions have since been fused into a single one, preserved the
purely optional character of this important institution, and in the exact terms
which had been adopted by the Conference of 1899. .

It is not merely for the purpose of reiterating this declaration that I have
now requested to be permitted to take the floor; but, at the moment when_by
our vote we are confirming the text of the former Article 9 of the Conv?ntlon
of 1899, and on the eve of a wider discussion of the obligatory principle in the
matter of international arbitration, it has seemed to me desirable—in view of
the fact that this word appears on the program and that we are now to vote
upon it—to complete, with a simple statement of facts, the history of this article,
something which may perhaps not be without a certain present interest.

Our colleagues who took part in the First Conference will recall—the
minutes certify the fact—that the discussion bearing upon the obligatory
nature of the international commissions of inquiry was rather animated; it
may even be said that the actual drafting of the text which was finally proposed
by the Roumanian delegation was marked by strife.

The report addressed to their Government by the delegates of the French
Republic, whom we are happy to have among us on this day, has given publicity
to the rather animated discussions which preceded the adoption of this article,
and, according to the text published in the Yellow Book, this report explains
the attitude taken in this respect, in common accord, by Greece, Roumania, and
Serbia, in these terms:

They (that is to say, the delegates of these States) did in fact plead
the cause of defective administrations.

I beg earnestly of our eminent president to be persuaded that it is without
the slightest spirit of susceptibility that I permit myself to recall this opinion,
due to the impression of the moment, which the discussions of 1899 produced.

It is far from our thought to indulge now in posthumous recriminations
which would be altogether out of place. Moreover, the personal sentiments of
the first delegate from France, who is the president of “ the Franco-Roumanian
Alliance,” are free from any malevolent interpretation with regard to Roumania.
However, as a historical incident, it was deemed important to state in a simple
way that the attitude taken in this question of principle by Greece, Roumania,
and Serbia in 1899, may have been interpreted at that time as having had its
cause more especially in the peculiar conditions in which our countries of the
East then found themselves.

To-day, thi.s principle has been unanimously recognized, and it has even no
longer been seriously discussed by the present Conference.
From the beginning, the propositions of France and of Great Britain, rela-

tive to the .international commissions of inquiry, without any modification what-
ever, have incorporated the text of Article 9, as i

The Russian delegation has agreed to it, a
there has been complete unanimity with regar

wh}ch 1t was proper to preserve for this international institution.

nt; txs thi;efto;e ne}feslsary to state that in regard to this matter one may
say that for t i i inci ,

progren) y ¢ last eight years the obligatory principle has made any

d to the purely optional nature
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The President: I do not consider it my duty to make answer to the little
interpellation which his Excellency' Mr. BELDIMAN has just addressed to the
president of the arbitration commission of the First Peace Conference whose
functions terminated more than eight years ago. On the other hand, if it were
intended to criticize the acts of a Government here represented, I do not believe
that it would come within our competence to lend ourselves to such a discussion.

I should, however, be greatly surprised, if after eight years, there should
be left anything but pleasant memories of a collaboration which never ceased
to be cordial between all the members of the First Hague Conference.

His Excellency Mr. Beldiman agrees to these words.

His Excellency Mr. Martens desires to renew here the statements which,
in the committee of examination, he made in reference to Article 9.

There has been a general accord in affirming the purely optional nature of
the commissions of inquiry. These solemn affirmations could but set into greater
relief the defective text of Article 9. The Powers are sovereign, and their right
to have recourse to commissions of inquiry is subject to no limitation whatever.
Nevertheless, Article 9 is so drafted as to make it appear that the Governments
forbid themselves to have recourse to international commissions in case their
honor and their essential interests are involved. Indeed, the article says that
the Powers regard the institution of commissions of inquiry as “useful and
desirable in disputes of an international nature which involve neither the honor

. nor the essential interests.” Is this text of 1899 indeed happily worded? Does
it really reflect the actual state of things after the inquiry into the Hull incident,
in which the ‘“essential interests” if not “the honor” of two great Powers
were involved?

Mr. MarTENS sets forth that the Conference has profited by the experience
of the Paris inquiry only to elaborate a rule of procedure which, in his judg-
ment, is really too minute. But, on the other hand, the Conference seems
desirous of disregarding the most remarkable historical lesson which results
from this celebrated case. After the Hull inquiry, it is not willing to declare
recourse to commissions of inquiry “useful and desirable” in all cases.

Mr. MARTENS presents no proposition on this day, because he believes that
it could not be usefully discussed on the eve of the termination of the labors
of the Conference. He remembers that even the ingenious combination pro-
posed by the president in the committee of examination® to give a more logical
form to Article 9, has been withdrawn. He means only to express once more
his point of view which he believes in conformity with the teachings of history.

Article 9 is kept in its present form.

ArricLE 10

International commissions of inquiry are constituted by special agreement between the
parties in dispute.

The inquiry convention defines the facts to be examined; it determines the mode and
time in which the commission is to be formed and the extent of the powers of the com-
missioners. ‘

It also determines, if there is need, where the commission is to sit, and whether it
may remove to another place, the language the commission shall use and the languages the
use of which shall be authorized before it, as well as the date on which each party

! In the meeting of July 13.
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[38] must deposit its statement of facts, and, generally speaking, all the conditions upon

which the parties have agreed. ) o ‘
If the parties consider it necessary to appoint assessors, the inquiry convention shall

determine the mode of their selection and the extent of their powers.

ArticLE 11

If the inquiry convention has not determined where the commission is to sit, it shall sit

at The Hague. o _
The place of sitting, once fixed, cannot be altered by the commission except with the
assent of the parties. ) .
If the inquiry convention has not determined the languages to be employed, the question
is decided by the commission.

ArTICLE 12

Unless otherwise stipulated, commissions of inquiry are formed in the manner deter-
mined by Articles 45 and 57 of the present Convention.

ArticLE 13

In case of the death, retirement, or disability from any cause of one of the com-
missioners or one of the assessors, should there be any, his place is filled in the same way
as he was appointed.

ArticLE 14

The parties are entitled to appoint special agents to attend the commission of inquiry,
whose duty it is to represent them and to act as intermediaries between them and the
commission.

They are further authorized to engage counsel or advocates, appointed by themselves,
to state their case and uphold their interests before the commission.

ARTICLE 15

\
The International Bureau of the Permanent Court of Arbitration acts as registry for
the commissions which sit at The Hague, and shall place its offices and staff at the disposal
of the signatory Powers for the use of the commission of inquiry.

ArTICLE 16

1f the commission meets elsewhere than at The Hague, it appoints a secretary general,
whose office serves as registry.

It is the function of the registry, under the control of the president, to make the neces-
sary arrangements for the sittings of the commission, the preparation of the minutes, and,

while the inquiry lasts, for the custody of the archives, which shall subsequently be trans-
ferred to the International Bureau at The Hague.

ArriCLE 17

) ‘In order.to facilitate the constitution and working of international commissions of
inquiry, th? signatory Powers recommend the following rules, which shall be applicable
to the inquiry procedure in so far as the parties co not adopt other rules.

[39] ArTicLE 18

The commission shall settle the details of the procedure not covered by the special

inquiry convention or the present convention, and shall arr iti iret
c 1 ange all t
for dealing with the evidence. y ¢ he formalities required
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ArtICLE 19

On the inquiry both sides must be heard,

At the dates fixed, each party communicates to the commission and to the other party
the statements of facts, if any, and, in all cases, the instruments, papers, and documents
which it considers useful for ascertaining the truth, as well as the list of witnesses and
experts whose evidence it wishes to be heard.

ARrTICLE 20
The commission is entitled, with the assent of the parties in dispute, and with the
permission of the State in which the territory in dispute is located, to move temporarily to
this territory, if it is not already there, or to send thither one or more of its members.

ArticLE 21

Every investigation, and every examination of a locality, must be made in the pres-
ence of the agents and counsel of the parties or after they have been duly summoned.

ARTICLE 22

The commission is entitled to ask either party for such explanations and informa-
tion as it deems expedient.

ARrTICLE 23

The Powers in litigation undertake to supply the international commission of inquiry,
as fully as they may think possible, with all means and facilities necessary to enable it to
become completely acquainted with and to accurately understand the facts in question.

They undertake to make use of the means at their disposal under their municipal
law, to ensure the appearance of the witnesses or experts who are in their territory and
have been summoned before the commission.

If the witnesses or experts are unable to appear before the commission, the parties
shall arrange for their evidence to be taken before the qualified officials of their own
country.

His Excellency Mr. Hagerup wishes the Commission to realize that the
wording of the second paragraph of Article 23 does in no way imply the obliga-
tion for the signatory States, whose legislation might not include coercive
measures similar to those under discussion, to adopt similar ones.

Their Excellencies Sir Edward Fry and Baron Guillaume declare that such
is indeed the interpretation that should be given to the article which has been
adopted by the committee of examination. '

The President states also that the municipal legislation must remain sov-
ereign; if the Government has certain coercive means available, it is obligated

to use them; in the contrary case, no obligation rests upon it.
[40] Mr. Lammasch believes that a very general meaning must be attributed to
paragraph 2 of Article 23. “ The means available to the Powers in con-
troversy, according to their municipal legislation,” are not, properly speaking,
only the coercive measures; in certain countries, for instance, these means will
also include advances of money made to witnesses for their traveling expenses,
etc. The terms of the second paragraph have a very general meaning.
His Excellency Mr. Hagerup states that these explanations satisfy him.

ArTICLE 24
For all notifications which the commission has to make in the territory of a third Power
signatory to this Convention, the commission shall apply direct to the Government of that
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Power. The same rule shall apply in the case of steps being taken to procure evidence

on the spot. ) ] )
These requests cannot be refused unless the Power in question considers them of a

Lo, . : . fety
nature to impair its sovereign rights or its safety. )
The commission will also be always entitled to act through the Power in whose ter-

ritory it sits.

Mr. Fusinato recalls to the minds of the members of the committee, t.hat the
wording of Article 24 and of Article 77 has resulted in a few observations by
his Excellency Mr. CARLIN; and that, upon the motion of the PrESIDENT, he
had been charged, together with Messrs. CARLIN and KRIEGE to reach an agree-
ment as to a new wording.

An agreement has been reached by them as to the central thoug}}t of the
matter. Mr. FUSINATO proposes to leave it to the general committee m charge
of the drafting of the articles, to find the terms which shall express this
agreement. :

This proposition is adopted.

ArTICLE 25

The witnesses and experts are summoned on the request of the parties or by the com-
mission of its own motion, and, in every case, through the Government of the State in
whose territory they are.

The witnesses are heard in succession and separately, in the presence of the agents
and their counsel, and in the order fixed by the commission.

ARTICLE 26

The examination of witnesses is conducted by the president.

The members of the commission may however put to the witness the questions that
they consider proper in order to throw light on or complete his evidence, or in order to
inform themselves on any point concerning the witness within the limits of what is neces-
sary in order to get at the truth.

The agents and counsel of the parties may not interrupt the witness when he is
making his statement, nor put any direct question to him, but they may ask the president
to put such additional questions to the witness as they think expedient,

ArticLE 27

The witness must give his evidence without being allowed to read any written draft.

He may, however, be permitted by the president to consult notes or documents if the nature
of the facts referred to necessitates their employment.

[41] ArTICLE 28

A minute of the evidence of the witness is drawn up forthwith and read to the

witness. The latter may make such alterations and additions as he thinks well, which
shall be recorded at the end of his statement.

When the whole of his statement has been read to the witness, he is required to sign it.

ARTICLE 29

The agents are authorized, in the course of or at the close of the inquiry, to present

in wfrltmg to the commission and.to the other party such statements, requisitions, or sum-
maries of the facts as they consider useful for ascertaining the truth.
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ARrTICLE 30

The commission considers its decisions in private and the proceedings remain secret.
All questions are decided by a majority of the members of the commission.
If a member declines to vote, the fact must be recorded in the minutes,

ArticLE 31

The sittings of the commission are not public, nor are the minutes and documents
connected with the inquiry published, except in virtue of a decision of the commission
taken with the consent of the parties,

ArTICLE 32

After the parties have presented all the explanations and evidence, and the witnesses
have all been heard, the president declares the inquiry terminated, and the commission ad-
journs to deliberate and to draw up its report.

ARrTICLE 33

The report of the international commission of inquiry is adopted by a majority vote
and signed by all of the members of the commission.

If one of the members refuses to sign, the fact is mentioned; but the validity of
the report is not affected.

ArTICLE 34
The report of the commission is Tead at a public sitting, the agents and counsel of

the parties being present or duly summoned.
A copy of the report is delivered to each party.

ARTICLE 35

The report of the commission is limitéd to a finding of facfs, and has in no way
the character of an award. It leaves to the parties entire freedom as to the effect to be
given to this finding.

ARrTICLE 36

Each party pays its own expenses and an equal share of the expenses of the com-
mission.

[42] After the reading of Articles 25 to 36, with no remark following, the Presi-
dent asks the Commission if he may regard the first three parts of the
revised convention as adopted. (Approval.)

A short discussion follows with regard to the fixation of the next sitting,
in the course of which the general discussion concerning obligatory arbitration
is to begin.

The President having proposed the forenoon of the following day, his Ex-
cellency Mr. Beldiman states that the report of Baron GuiLLAUuME has not as
yet been completely distributed, and he calls for a delay in order to permit the
delegates who are not a part of the committee of examination to acquaint them-
selves with it.

The President believes that the publication and the distribution of the
minutes of this committee have enabled these delegates to follow the discus-
sions of the committee with care, and he believes that he interprets the senti-
ments of all in proposing that the labors of the Conference be pressed with
energy.
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Their Excellencies Mr. Nelidow, Baron Marschall, Sir Edward Fry en-
dorse the motion of the PrESIDENT which is adopted.

Realizing that all the Powers taking part in the Conference are represented
in the First Commission, his Excellency Mr. Nelidow informs the assembly that
the representatives from Honduras have expressed the desire to be permitted to
participate in the labors of the Conference.

At the time of the opening of the Conference, the political situation of
Honduras was not yet sufficiently certain to make it possible for its Govern-
ment to be recognized by other Powers. But, as at the present time, through
the intermediary of the Netherland minister at Washington, an official com-
munication has been received according to which certain Powers, especially
the Government of the Republic of the United States, have recognized that
of Honduras, Mr. NELIDOW proposes, on principle, to admit the representatives
of the said republic to the labors of the Conference. (Approval.)

His Excellency Mr. NELipow declares that the secretariat of the Conference
will inform the delegates from Honduras upon what conditions their admission
to the Conference will take place.

The meeting closes at the hour of noon.



[43] .
FOURTH MEETING
OCTOBER 5, 1907

His Excellency Mr. Léon Bourgeois presiding.

The meeting opens at 11:15 o’clock.

The program for the day calls for the general discussion of the project of
the obligatory arbitration convention submitted to the First Commission, by its
committee of examination A.*

The President grants the floor to the speakers in the order of their in-
scription.

His Excellency Mr. Beldiman: The question of obligatory arbitration of
which we begin this day discussion in plenary commission, has become one of
the knottiest, so knotty, gentlemen, that the partisans themselves of obligatory
arbitration seem somewhat put off their track in the presence of this confusion
of so many diverse and at times diverging propositions—of these exceptions or
restrictions made to the said principle—and finally, of those classes of contro-
versies of such secondary importance that the ambassador from Italy, his Excel-
lency Count TorNIELLI, has called them “ anodynes.” '

But anodynes as they may be, they seem, to some, indispensable for the
maintenance of universal peace. Such is at least the impression obtained from
the remarkable report that we have before us, and which summarizes so well
and with such perfect impartiality the laborious deliberations of our committee
of examination.

In principle, and as a general thesis, the partisans of obligatory arbitration
are agreed in declaring that its application, as wide as possible, would mark
real progress within the field of public international law, and would offer one
more guarantee of peace and of understanding between the nations. But as
soon as we come to putting this principle into practice all sorts of difficulties
arise, some inextricable, which now confront us.

Let us, in a few words, review the whole of the project elaborated by the
committee of examination and which the latter recommends to our Commission
for adoption. . .

The Anglo-American proposition begins with an article which tends to
establish obligatory arbitration for differences of a juridical character, and for

those relative ‘to the interpretation of treaties, with the well-known
[44] reservation of all the questions involving the vital interests, the independence

or the honor of the one or the other of the contracting States. We shall
‘presently see what these reservations actually mean. But, however wide and
elastic they be, they are far from facilitating the practical application of the

! Annex 72. Report of his Excellency Baron GUILLAUME, vol. i, pp. 457-510 [455-510].
41
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principie enunciated by this article. Not'less thar} .three complex problems are
forthwith here made part and parcel of fhlS proposttion. .

In the first place, as we are discussing differences qf a J.urxdlcal nature, ‘{“d

. the interpretation of treaties, which may frequently give rise to controversies
of a similar character, the question may be qskgd: What will be 4th‘e effects of
the arbitral award upon the national jurisdictions? May the arbitral award
nullify the sentences pronounced by the national courts? Into. yvhat sort of a
situation would the national jurisdictions be brought by a provision thz?.t yvould
compel the State to submit to arbitration controversics that come within the
competence of the national courts? . _

An attempt has been made to solve this grave question by means of a
formula elaborated by a special subcommittee which we have become accus-
tomed to designate briefly by the name of its president, the Fusinato committee.

This formula tended to exclude from obligatory arbitration conventions
already concluded or yet to be concluded, in so far as they related to provis}ons
whose application and interpretation came within the competence of the national
courts,

But in the committee of examination, this solution was in the end not
accepted, and the committee preferred the one which is now presented to us as
Article 16 f, and which protects the national administration of justice from the
arbitral awards, only in so far as their retroactive effect is concerned.

Upon this important question, the partisans themselves of obligatory arbi-
tration were unable to agree: some accept the formula which is now proposed

-and subordinate in the future the national administration of justice to the
arbitral awards; others, on the contrary, have made express reservations in case
this draft is retained.

' The question of principle has therefore remained unaltered, and the Com-
mission is called upon to settle one of the most difficult controversies in the
matter of international arbitration.

A second problem: What will be the effects of the arbitral award when
it concerns the application or the interpretation of a treaty concluded between
several States, of which only a few were compelled to have recourse to arbitra-
tion by reason of the obligation assumed, while the other signatories were not
involved in the controversy?

'l'"his is a case which may quite frequently arise, for instance, in the matter
of universal conventions. How are we to prevent these divergences in the inter-
pretation of such a treaty, or even of serious contradictions between the arbitral
award, valid only in so far as the parties in controversy are concerned, and the
apphca;tlon of the same provisions by the other cosignatories who have not had
a part in the proceedings?

’_l"hf—': committee of examination has reached a solution which requires
unanimity })etween the signatory Stat?s, in order that the interpretation of the
pl(])llntlm }c}hspute, adopted by the. a.rb_xtral awa'rd may become obligatory upon
i o i:1 t et abtsence of such unanimity, the project presents no solution for this
o rgplicft?; r?sn atrlilgfiirsltxo?, and universal conventions are thus left exposed to the
¢ g irom arbitral awards which concern but a few of the
signatory States.

For the moment I confine myself to drawing to the attention of the Com-
! Article 16 4 of the project.
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mission these great difficulties to which the project for obligatory arbitration
has led, and which the committee of examination, composed of a majority of
partisans of obligatory arbitration, has been unable to solve: and I reserve
unto myself the right to take up this matter again in the separate discussion of
the articles.

But I would, even now, make answer to an objection which immediately
‘arises within my mind and which has also been broucrht up in the committee of

examination,
[45] It has been asked if these almost inextricable difficulties are inherent only
in the so-called obligatory arbitration, or may they also be met with in
any other arbitration case voluntarily agreed upon between the States in dispute
without their being compelled thereto by an international stipulation? And why,
it is asked, should obligatory arbitration alone be held responsible for complica-
tions which might equally result from any other case submitted to arbitration?

I believe that this objection merely displaces the question instead of solv-
ing it.

To be sure, the same problems that we have just now been considering,
the problem of the effect of arbitral awards upon the national jurisdiction, and
the other, concerning the interpretation of treaties concluded between several
States, such as universal conventions,—to be sure, these two problems may be
set forth for all cases of international arbitration, independently of their origin.
But, the essential difference which should not be disregarded, is of an entirely
different nature. What are we considering to-day? The project which is before
us invites the Governments represented in the Conference to assume the engage-
ment—either general with the well-known reservations, or special for certain
definite classes of differences, but in that case without reservations—of submit-
ting to arbitration the controversies which might arise between them with
regard to the matters provided for in the convention which is to be concluded.
Now to assume such an engagement means to accept in advance all these com-
plications, inevitable in a large number of cases, without the ability of fore-
seeing the consequences, On the other hand, a Government free to decide in
each case whether it is or whether it is not expedient to submit a controversy
to arbitration, is in position to judge of all the bearings in the case. If, with
full knowledge in the matter, it engages in a course which becomes prejudicial
to its national jurisdiction, if it subordinates the latter to the arbitral award,
it will graciously bear the results under its own responsibility, but not in virtue
of an international stipulation. Here we have the kernel of the entire matter.
It is precisely this obligation, this bond of law which, in circumstances which
it is impossible to foresee results in inextricable d1fﬁcu1t1es difficulties such as
the most zealous partisans themselves of obligatory arbitration have been unable
to solve,—it is precisely this “ juris vinculum” of a general nature which must
be avoided in order not to expose the powers of the State to complications
which run counter to the very nature and object of arbitration.

But before dealing in detail with this question, which touches upon the very
essence of international arbitration, I must signalize a third grave difficulty cast
up by the project proposed to us, the difficulty which touches upon the equality
—for the parties—of the engagement to be concluded.

One of the elementary conditions of every international stipulation between
sovereign states is that of equality, the absolute reciprocity of the contracted



44 FIRST COMMISSION

obligation. Now this cannot be the case .with the United States of America
and the other republics whose constitution 1s conformable to that of the United
States. ' _ )

For Article 4 of the American proposition provides tha_t the compromis
must be established in conformity with the Constitutions or ‘?:U‘lth the respective
laws of the signatory Powers, something which for the United States means,
for instance, that the compromis does not become obligatory until it has been
approved by the Senate, whilst for the-most of thf: European Powers, the
compromis becomes obligatory as soon as it has bee.n S{gnec} by _the Governme.nt.

The ambassador from Italy has criticized this situation in the following
terms which it behooves us to bear in mind:

There is, therefore, an evident inequality in the obligations which the
two parties will have contracted in signing the general treaty.

We are, therefore, invited to a general treaty which in no way establishes

equal engagements between the signatory States: some will be tied. to the
[46] compromis by the signature of their competent minister, others, in con-

formity with their constitution, will still have to submit the signed com-
promis to the approval of the legislative body, which is independent of the
executive Power and is free either to accept or to reject the compromis.

Moreover, cases are not wanting in which the American Senate refused to
adopt the compromis.

Do you believe, gentlemen, that such a situation of ewvident inequality—
to use the expression of Count TorNIELLI—will escape the eyes of the European
parliaments which will have to pronounce themselves with regard to the obli-
gatory arbitration treaty which is being proposed for our signature? To my
mind, this question should all by itself suffice to put us on guard against a project
for a treaty which would sanction such an inequality.

In so far as the royal Government is concerned, which I have the honor to
represent, it is resolved not to establish in its conventional law such a precedent
of inequality in the obligations contracted through a treaty.,

We are, therefore, in the presence of a project of the highest importance
in the matter of public international law which leaves three grave problems
unsolved, for which no solution is pointed out to us, but we are invited to act
in favor of a general principle whose practical application, as I have shown, leads
to the greatest difficulties.

If, instead of being a diplomatic Conference in which the freedom of dis-
cussion is naturally limited, we were a parliament, does anyone imagine that a
Government would present a draft of a law, for instance, of civil procedure
or of any other question of law, which would leave unsolved juridical questions
of the highest importance connected with the matter in regard to which it is
desired to enact legislation ?

His .Excellf:nq.r Marguis de Soveral: GEnTLEMEN : Kindly permit me to in-
troduce'mto this discussion a note of optimism, in contrast with the pessimism
of our illustrious colleague, the first delegate from Roumania. His Excellency
has gone so far as to wish to refer us to the committee of examin
which, I believe, we have not deserved. '

The Portuguese delegation will take a
of the project which is before you.

My presentation of the matter will be as concise as I can possibly make

ation, a penalty

n active part in the special discussion
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it, but I would depart somewhat from the rather arid sphere of jurisprudence
to rise to a plane where reign more sentiment and imagination.

In the meeting of July 16, I have had the honor of submitting in a few
words, the general lines of the obligatory arbitration proposition submitted by
the Portuguese delegation to the examination of this Conference.

You will permit me now to summarize in your presence the conclusions
which, to my mind, result from the important discussion to which this proposi-
tion gave rise in the meeting of committee A,

I shall begin, as I feel it to be my duty, with an expression of thanks and
of gratitude. The committee A has taken our proposition as one of the bases
of its labors and has given to the study of the different items of our list
numerous of its sittings, in the course of which it was our good fortune to
listen to the forceful arguments of some of the most eminent statesmen, dip-
lomats and jurists sitting among us, and among whom I would find it difficult
not to mention especially our illustrious President, On the other hand, the
Portuguese list has equally served as a basis for the propositions successively
presented by the delegates from Switzerland, from Serbia, from Austria-
Hungary, from Great Britain and from the United States. We are indeed
happy that our initiative has received such powerful support; and with the

highest satisfaction we have agreed to the British proposition. And if I
[47] here refer to the appreciative testimonials of which the Portuguese list has

been the object, and if for these testimonials I express to the committee
the warmest thanks of my delegation it is because I do not forget, gentlemen,
that this list, as you all well know, does not come from us alone, but that it is
a heritage from the First Peace Conference, afterwards taken up again by the
Interparliamentary Union, and that the committee had every reason to take it as
a text for its deliberations, in its desire to render homage and to remain
faithful to the principles and to the traditions of 1899.

I have always thought that this list which had withstood eight years of
criticism, and which had also profited thereby for its amelioration and comple-
tion, had no less value than any other list which any one of us might prepare,
by acting from the point of view of our personal opinion or from that of the
special interests of our respective countries. The discussions of the committee
confirm me in these views. The list has come out of these discussions in a modi-
fied and more precise form, but still within the limits which the Interparliamentary
Union had outlined beforehand and provided for. It has been said that it included
too many matters; but the accusation of excluding matters from it, or at least
an indication of those which it excludes, was impossible except for a few unim-
portant cases. And I wish to declare right now, gentlemen, that no question,
in any committee has led to a more profound and more brilliant discussion.

The important report of my good friend, Baron GUILLAUME, attests that
fact. T believe that outside of these precincts no one will again say that the
great cause of obligatory arbitration has not been taken up by the Conference
of 1907 with the attention and with the interest of which the whole world
believes it to be worthy. We have shown, both by our discussions and by our
votes, that questions of peace remain the principal object and the essential aim
of our labors.

Another observation is imposed at first sight upon all those who have studied
the minutes and the report of committee A: the principle of obligatory arbitra-
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tion has been unanimously admitted therein, apd differences of opinion have
arisen only as to the difficulties or the inconveniences of its 1rgmec‘*ate applica-
tion. The truth is that if a unanimity could not be rea;hgd with regard to the
adoption of the list which we have submitted to you, it is not because it has
been found unacceptable, but because some States have preferred'to take more
time for its study, with the promise that after a short lapse of time, they will
bring us the positive, and even favorable result of that study. T.hat Wth}.l h.olds
us apart is, therefore, a question of expediency and not a question of principle.
And even within this field an interesting evolution, which I am sure has
not escaped your observation, has taken place in the committee. At the begin-
ning of our labors, all the difficulties of the problem stood out in strong relief.
It may be said that the question has been looked at from every angle and t}}at
eloquence, prudence, competence in an even degree have been availed of to sig-
nalize to us its weak points or its possible dangers. And it may even be added
that certain great States whose multiple and considerable interests extend to
all parts of the world, have felt the weight of the objections made, and have
hesitated perhaps for a moment—and, at all events, have seriously reflected—
as to the course they would follow. Still, as the discussion proceeded and it came
to be understood that these objections were either common to the entire field of
conventional law and could in no way be imputed to arbitration, or else were not
as serious as had been thought, a feeling of confidence followed the first move-
ments of legitimate prudence, with the result that Great Britain, and soon after-
wards the United States, liberally gave their adhesion and support to the
cause and patronized with their names a project for an obligatory arbitration
convention, .
We cherish the firm hope that this great example whose great significance
and real importance public opinion will know how to appreciate, will soon
[48] be followed by all of us. We hope that the discussion of the Commission
will transform the large majority obtained in the committee of examination
into unanimity. We have, so to say, subjected the cause of arbitration to a
severe judgment. All the accusing witnesses have been heard. The accusation
has been widely and brilliantly represented. Still, arbitration issues from
it all, innocent—and acquitted. It is this acquittal which we ask you to confirm.
IF may perhaps be said that if obligatory arbitration issues victorious from
Fhe d15cuss}on the matter of world obligatory arbitration remains, nevertheless,
in suspension, and that the difficulties set forth will retain all their value with
regard to it. But: inasmuch as we have just said that such difficulties include
the whole field of international law, it would, therefore, be necessary to conclude
that no world convention upon any matter is possible, that is to say, it would
be necessary to close at once the Peace Conference and never reopen it. But
we are far from any .such course; for the last three months we have been elabo-
rating world conventions upon the most difficult and the most complex matters
of the l'aw qf nations; we engage in these conventions, as, for instance, in the
one which gives birth to the prize court, the rights and the most vital interests
of each State, and we can certainly not fail to act in the same manner when,
E}e,it(;:; g:rnhzl;oov:alr,l we are c(;msidering the settlement of differences in which
involved ! » nor our independence, nor any essential interest can ever be

A world convention is proposed to us for the creation of an arbitration
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tribunal, in which every country, regardless of its legislation, of its race, of its
traditions, of its customs, of its degree of civilization, would be called upon,
through the agency of a judge, to decide the differences between the nations.
And, with regard to some of these countries, whose judges we are ready to
accept, would we not in advance promise them justice, would we not contract
with them a reciprocal assurance of equity, for arbitration treaties are never
anything else?

Portugal once defined the only interpretation which would be given to a
refusal of arbitration on the part of a great toward a small State. Apropos of
a well-known dispute, it said: “ The refusal to accept an arbitration proposed by
the weaker party leaves hovering doubts as to the equity of the claim formulated
by the more powerful party,” and its argument went home, for it convinced its
adversary.

Gentlemen, this is the reason I have for hoping that we shall not allow
ourselves to be impressed by objections which, when they shall be known with-
out these precincts, will not be understood. I appeal especially to the States of
lesser power, to those that will ever be the more favored by arbitration, to those
which shall find in arbitration the same security which the great Powers must
seek preferably in the balance of their forces.

I hold up to them these great Powers, urged less by their interests or their
selfish advantages than by the urgings of public opinion and by the progress of
the pacific spirit in the world, consenting to contracting engagements with us
along the right path. They are coming to us, timidly as yet, but they are com-
ing. And I want to ask of these States if they will let go this opportunity,
which, perhaps, will not soon present itself again, of entering into a compact of
such tremendous importance, less by the immediate application of which it is
susceptible than by the admirable principle which it consecrates in all its force.

1f the result of what we have succeeded in is as insignificant as some would
have believed, why put any obstacles in the way of granting it to us?

And on the contrary, what would the people say about us, if the consid-
erable effort which we have just made should remain of no consequence?

It is we, ourselves, who have contributed to increasing the prestige which

arbitration is now enjoying everywhere. Our responsibility would be heavy,
[49] and from several directions, in words of gravity, we are already reminded

of it, if we should now refuse to grant to the world, in even a small degree,
that which we ourselves have proclaimed as being a possible great benefit.

I am bringing my remarks to a close, gentlemen. The committee of exam-
ination has given solemn consecration to the principle of obligatory arbitration.
We are entitled to be ambitious and to hope that the Commission will pay even
greater homage to this same principle. The slowness of our labors—we have
now been together for nearly four months—must not be aggravated throught
their sterility, in the eyes of an opinion which is awaiting the end of our iabors
in order to pass judgment upon us.

The moment has come, gentlemen, as has been so well stated by his Excel-
lency the first delegate from Austria-Hungary, in one of his eloquent discourses,
the moment has come for us to demonstrate, by votes, that we are not platonié
partisans of obligatory arbitration. (Loud applause.)

His Excellency Baron Marschall von Bieberstein: On rising to combat the
conclusions of the committee of examination, I realize that I am steering
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against a somewhat strong current, and_ the brilliant dis_cour§e to .Whl.Ch. we .have
; i armth with which it has been received in this distinguished
just listened, the warmth wit . > h rent which
assembly, confirm this impression. I am not referring to the curren i
bears these conclusions, for its force seems to me rather moderate. But I am
in the presence of a thought, more or less prev.alen:c w1thlq the Coqference and
without, that the Conference, after having bu51.ed itself with a series of ques-
tions dealing with war, must “do something” in behalf of peace. The words
“it is necessary to do something ” have at all times been extremely repugnant to
me in legislative matters; I have frequently met w1th'th.em, I have observed their
dangerous influence in parliamentary life. I fear their 1r}ﬂuen§e even more when
we are engaged in modifying international law. Our discussions, bqth interest-
ing and laborious, have left unsolved a series of Rroblems aqd questions, which,
in my judgment, are of capital importance. Still, the majority of the com-
mittee has looked upon the matter as ripe. I am of the contrary opinion; I
have remained in the minority. And now I am going to exercise, with full
freedom, the inviolable right of the minority—criticism. I shall do this with
the more firmness because I am fairly convinced that the project before
us is useful neither to the great cause of peace nor to the institution of arbitra-
tion.

Obligatory arbitration presents itself under a twofold aspect. It repre-
sents a great and noble idea, propagated with zeal by those who have entered
the service of peace, of humanity and of civilization; on the other hand it is a
very complex problem for the statesmen and jurists who are called to transfer
this idea into the field of practical activities and to dispose of it in paragraphs,
and who are responsible for the result of their work. It is a distribution of
labor rather onerous for us, but we must cheerfully accept it.

The gist of the whole problem is very simple. We are dealing with the
stipulation by virtue of which States mutually promise one another to have
recourse to arbitration in case of eventual disputes. I am wondering what
distinction it is desired to add thereto by the word “obligatory.” All
conventional promises are obligatory in virtue of the general and almost com-
monplace principle that man must fulfill his contractual engagements. The word
“obligatory ” must, therefore, hold a special position in arbitral matters. This
is so indeed. This word is bound up with the history of arbitration, it must mark
a new step in the work begun eight years ago and a real progress in the direction of
the pacific settlement of international disputes. Without the precincts of the Con-
ference, the word “ obligatory ” has become a sort of shibboleth for the mind

deeply imbued with great humanitarian and civilizing ideas. Within the
[50] Conference we are accustomed to treat questions in a more sober manner;
) but I am able to state that the principle of obligatory arbitration, in the
indicated sense, is universally recognized.

As a partisan of obligatory arbitration, I warmly approve of the arbitration
treaty recently concluded between the kingdom of Italy and the Argentine Repub-
lic, and along the same line of thought, I shall present to you the reasons which
n our judgment make the project of the committee unacceptable. This is not a
rhetomgal paradox but an antithesis which results from a fundamental differ-
ence with regard to the application of the principle. The question has been
discussed at length in committee, and I fear that 1 lay myself open to the criti-
cism of the members of the committee by frequently reiterating the same thing.
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Yet, I must repeat it. There are two systems by which obligatory arbitration
may be put into practice. I shall characterize them, the first as the individual,
and the second as the world system.

According to the first, each State reserves unto itself individual liberty to
choose its contractants in order to reach an agreement with them, either in a
general way, or for special cases, upon the compromis clause. Precision
and specification are insisted upon. They select matters that seem solvable
through arbitration; they adapt the minutie of the compromis clause and of
the compromis to the nature of the matters chosen. And as for disputes con-
cerning the interpretation of treaties, the States which have concluded these
treaties insert the compromis stipulation in them. This may be accomplished
between two States, between a plurality of contractants, and even between
States of the whole world, when, as in the case of the Postal Union, the treaty
embraces the whole world. Kindly permit me to indulge in a metaphor: accord-
ing to this system we begin the construction on the soil, we choose known plots
from which all rubbish has been removed, we put one stone on top of the other
and, in proportion to the material at our disposal, we enlarge and increase
the building in an organic and substantial manner.

The world system, the one which has been adopted by the committee, fol-
lows a diametrically opposite course. We are not proceeding from the materials
to the area, on the contrary, we begin by establishing the widest marginal area,
that is to say, we take the whole world and then we begin our search for mate-
rials with which to cover that area. These materials we pick up somewhat in
haphazard fashion, wherever they may be found, and then we assign numbers
to them. This constitutes the list. The list not having proved sufficient, we
have invented the table. This is the apparatus which concludes treaties in
mechanical fashion. Each State enters its name under a caption of materials, and
learns subsequently, after the table has been deciphered, with what States it is
bound for arbitration. The choice of the material is free, but the choice of the
contractants is excluded. The authors of the project have expressly stated this,

The two systems having thus been defined, I uphold two theses and I am
prepared to defend the two against any opponent:

1. The conclusion of an obligatory arbitration treaty is possible only when
the individual system is applied, whilst in the world system, the word “ obliga-
tory ” will be but a title of honor, the use of which will not cover the innumerable
defects of the legal obligation which are inherent in the system;

2. Progress toward the pacific solution of international disputes can be
secured only through individual treaties; a world treaty, on the other hand, with
its necessarily vague, elastic and general terms, will more probably lead to a
new dispute than to the solution of the old.

Before demonstrating these theses, let me say a few words about the table.
It is invulnerable from the juridical point of view. Mutual consent which forms

the basis of any treaty may be established in quite different ways, by solemn
[51] treaties, by an exchange of notes, by letters, by postal cards and even by

tables and by automatons. This is incontestable. But, as a statesman, I
combat this innovation with energy, because I find it to be in contradiction with
the fundamental basis of arbitration. What constitutes the essence of arbitra-
tion? It is good understanding. It must control the interpretation of the com-
promis clause and it is indispensable for the establishment of the compromis.
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Now, all good understanding results from a dispos%tion qf the m'md'and‘o‘f th-e
soul. This is true both in private life and in 1nterr}atlpr}al life. This d1sp051:n10q is
inseparable from the personality and fror}l the mdn{lduahty of .the contracting
States, of their relations, of the community of sentiments, of interests ”and qf
traditions. It is in this sense that we spe:ak'of “ the spirit of the treaty. 'It is
not a philosophical abstraction; it is an mdxspensable complement of the inter-
pretation, an unfathomable element, if you wish, but'real Wltha}l, that gives life
to the terms of treaties and controls and insures their application. To' ex_clude
the choice of one’s contractants and to conclude treaties by way of a stiff inani-
mate table would mean driving away that spirit, and this'wm‘xld mean the
destruction of the ideal principle which forms the center of arbitration z%nd Whl.Ch
we must guard and care for that it may germinate ever anew, something which
would be impossible in the arid soil of a tabulary caption. _

I now pass on to the first fundamental articles of the obligatory, world
and general arbitration treaty.

Arbitration is obligatory in matters of a legal order.

What is the meaning of this word? It has been said that it may exclude
“ political matters.” Now it is absolutely impossible, in a world treaty, to trace
a line of demarcation between these two notions. A question may be legal in
one country, and political in another one, There are even purely legal matters
which become political at the time of a dispute. One of our most distinguished
colleagues told us the other day, on another occasion, “ that politics is the realm
of international law.” Do we desire to distinguish “legal” questions from
technical and economic questions? This would also be impossible. The result
is that the word “legal ” states everything and states nothing, and in matters
of interpretation the result is just the same. It has been asked: Who is to decide
in case of some dispute, whether a question is or whether it is not legal? So far
we have had no answer. Yet, this word “legal ” is the nail on which we have
hung the whole system of obligatory arbitration along with the list and with.
the table. If this nail is not solidly fastened, everything hung on it will fall;
to the ground.

As to the terms dealing with the exceptions, to wit: the honor, the inde-
pendence and the vital interests, I have already referred to them in my first
address, where I have shown that in a world treaty they are of no importance
what.ever. The evil, it is true, is palliated by the clause stating that each party
W1_11 itself decide as to the exception which it has set forth. Then the other evil
arises, becat}se there is no longer any obligation. These two articles begin with
g;e (lirerlsli):é:ttiye gﬁ:dfh“ thou Shalt}: and end with the reassuring words “ if thou
Through . o amgeuxs an?.t elr pb]ectmn which is by far more serious.
ever boen one ot fhs rié; Ccims1 stipulations and logsely-wprded paragraphs have
have two articles notpcontagi' sources of international disputes. Now, here we
and the tights reslting. o rmfg a single term whlch'clearly.deﬁnes the duties
extreme poles of obligagtion ailéon? e ces “'Imf:h vacillate between the
these dispositions 1o tho werli o of t}11)r1v1lege, and 1t 1s desired to repommend
national disputes.” For in theseswordi ;n(});,: efﬁ e pmeans of settling inter-
vention of 1899, rbitration has been defined in the Con-

If we were to preach this to

the 1d, I
together a very small parish of be o am sure that we would gather

lievers. My criticism is not directed against
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those who have drafted the articles; the defect which I have pointed out cannot
be separated from the system. On the one hand we have the immensity of the

area embracing innumerable diversities of institutions, of opinions, of tra-
[52] ditions, of sentiments, which imposes the necessity of choosing abso-

lutely precise terms; and on the other hand it is exactly these diversities
that one cannot grasp except by means of a net of heavy meshes, by terms
whose generality corresponds to the immensity of the area. It is on this rock
that the world system will inevitably be wrecked. For the divergencies in regard
to the ipterpretation of an arbitration treaty which end with refusal of the
arbitration asked for in virtue of a treaty, would compromise the relations of
the States more seriously than the central dispute in question. Compare.the first
two articles of the Italo-Argentine treaty. Everything in them is clear, precise,
obligatory. It is a model to be followed in concluding arbitration treaties; let us
be careful that it may not be said of our articles that they are a model in the
contrary sense.

I now come to the list, that is to say, to the enumeration of the points in
which arbitration is unreservedly obligatory—except, of course, the reservation
which is inherent in the word ‘“legal,” the reservation of the compromus,
and that of the constitution. It is not an easy matter to examine the list because
it changes from minute to minute, I shall, therefore, permit myself to speak
of all lists, not merely of the one which is for the time being in force, but also
of the lists in reserve, especially of the Portuguese list which figured first in the
plan. The evident thing is the innocent nature of almost all of the points. This
is not meant as a rebuke. Even disputes of secondary importance may change
the relations between States. But I am wondering if it does serve any useful
purpose to insert into the list” treaties which, by their very nature, preclude
any dispute. My imagination, for instance, fails me absolutely when I en-
deavor to bring to mind a dispute concerning those treaties dealing with the
gauging of vessels. By those treaties the contracting States mutually promise
to accept the certificates of gauging. These are treaties which one may conclude
or denounce, but whose scope cannot be discussed. It is even so with regard
to the “ weights and measures,” the “successions of deceased mariners” and
others.

But there are other points in these lists calling for the most serious atten-
tion. There are treaties that force the contracting States to legislate along a
certain line, for instance, along the line of “ workingmen’s protection.” A dis-
pute arises and we want to know if one of the States has fulfilled this obligation.
Arbitration! The arbitral award calls for the modification of the law. How
is this award to be enforced? It has been said that the approval of this con-
vention by legislative factors would attribute force of law to all future arbitral
awards. If this is truly so, it will indeed be difficult to secure the approval of
parliaments, who will hardly be inclined to accept as rivals in legislative matters
future arbitrators, unknown, whose choice will devolve upon the executive power.
It has been said on the other hand, that the modification of the law demanded by
the arbitral award must be submitted to the votes of parliament. But in case of
a negative vote, would it be a case of force majeure? Jurists have not been able
to agree upon an answer. Some have said “ yes,” others “ no.” The question has
not been solved in the committee.

In the list we find even graver problems. It contains a series of treaties

SCAP
E
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on come solely within the national jurisdic-
private international low in its general sense,
ty, civil procedure, and, properly speaking,
_ private international law. Now, the jurisdiction which Onei) State e?(erc1ses
toward certain subjects of another State may be contested as being contrary to
the terms and to the spirit of the treaty. In such a case, what would be the
effect of an arbitral award? Article 16 f states that it will have no retfoactwe
effect. This is quite evident. But the article_adds that the award W111.ha\.fe
“ interpretative value.” This means that the n.atxonal courts must cgmpl}f w1th it.

But the courts will accept the interpretation as authentic only if the 'arbltral
[53] award has force of law. There we have the same problerp, only it is more

accentuated, for we are dealing with the national prestige and with the
authority of the national jurisdiction. We desire to appeal to two absolutely
separate jurisdictions for the interpretation of the same matter, and we demand
that the national jurisdiction, which is a stable element surrounded with all k}nds
of guarantees, yield, in the future, to the interpretation given by the arb_lt.ral
court which is a product of the moment and disappears as soon as the decision
has been rendered. Politically and judicially this is impossible. 1f private inter-
national law, which until about fifty years ago was unknown, continues to
develop as fast as it has developed practically during the last twenty years, the
necessity will some day arise of providing for the uniform application of the
stipulations relative thereto. Then, perhaps, one will think of establishing a high
international court, not of arbitration, but of appeal, which shall operate in matters
of private international law with the same guarantees and the same powers as our
present supreme courts of justice. But this thought relates to the future; I
make use of it to put into strong relief the impossibility of this article which con-
founds the question instead of solving it and which leads to the danger of injecting
into the international dispute which exists, a national conflict between the different
constitutional powers of the State. I submit these considerations to the serious
appreciation of all political men.

I pass to the compromis. This is another testing stone for the obligatory
character. To go to The Hague, we must necessarily pass through a door which
is as a rule closed. Over that door we read the inscription “ compromis.” It is
a door with a double lock. Each of the parties in controversy has a key to open
one of these two locks. If they agree upon opening the door, they walk in; if
they do not agree, they must retrace their steps. The dispute remains unsolved.
The passage through that door and the consequent journey to The Hague are
therefore purely optipnal.. The German delegation has tried to give to the so-
called thgatory arbitration, the character of a pactum de contrahendo, of a
convention .to come to an agreement. For this purpose we desired to grant to one
party the right to compel the compromis. We did not obtain the desired success
z}nd, to my great regret, I have found ardent partisans of obligatory arbitration
in the ranks of our opponents. I can therefore but repeat what I have stated
before the committee, to the effect that in world obligatory arbitration the
}(.))Ehiiatm};uihtllf:'es'on papeﬁr and disappears at the moment when its execution is to
unexpectedlygbgforse a szgﬁd ctl ) Eor . 'COWL/grO‘mzs“and ﬁ.nd 'themselve:s
2 leglative factor v oor bearing the mscrlptlon- constitution.” It s

stands guard over that door, it opens and closes it

whose interpretation and applicgti
tion. These are treaties concerning
literary property, industrial proper
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at pleasure, without any control on the part of the government of the State.
As for the party which, according to its constitution, must pass through
this door, the juridical bond beglns only after the passage has been effected
as for the other party, the juridical bond is created by the compromis. ThlS
is a very curious solution. Much has been said in the Conference about the
equality of the Powers, and now we desire to stipulate a clause which sanctions
a manifest inequality between contracting powers. I am not criticizing; I am
stating a fact.

One more word about the denunciation of the treaty. It is admitted not only
with regard to all the States, but with regard to certain ones of them. One
might view this clause as a concession which the world system makes to the indi-
vidual system, because, by means of denunciations, I might indirectly choose
my contractants. Indeed, through denunciation, each State will be able to restrict
the application of the treaty to the States of its choice. But there is a great dif-
ference between not concluding a special treaty and denouncing a general arbitra-
tion treaty concluded in the solemn forms of a Peace Conference. To express
- myself with moderation, I believe it would be a ““but little friendly ” act. And
I have very serious doubts as to whether it conforms to the intentions by which

we have been animated when in a world treaty we put the stamp of
[54] legality upon an act which is of such a nature as to offend and chill
another state.

Having thus run through the whole of the pro_]ect, I now come to my conclu-
sions. This project has one defect which, according to my experience, is the worst
in legislative and contractural matters: it makes promises which it can not fulfill.
It is called obligatory, and it is not obligatory. It boasts of marking progress,
and it does not do this at all; it pretends to be an efficacious means of settling
international disputes, and in reality it enriches our international law with a
series of problems of interpretation which it will oftentimes prove more difficult
to solve than the old disputes and which will be often of a nature to embitter
the latter. It has been said that this project confers upon the world the prin-
ciple of obligatory arbitration. It does not; for this principle is already acquired
in theory by the unanimous sentiments of the peoples, and in practice by a long
series, constantly increasing, of individual treaties. Germany, which hesitated
eight years ago, has since, on the basis of the individual system, concluded, in a
. general way, and for special matters, obligatory arbitration treaties; she will
continue in that course in future. The vote of to-day will therefore not bear
upon the question as to whether or not obligatory arbitration shall be intro-
duced into the world; our vote will mean this: are we to cling to the individual
system which has proven its value, or are we to introduce the. world system
whose vitality has not yet been established? I shall vote against the latter
system for the reasons T have just indicated, and for still another reason which
may perhaps prove to our eminent colleague, Marquis DE SoveraL, that he
is not the only optimist. The great ideas which are destined to dominate the
world make their way by their own force; thece ideas prosper and develop in
the sunshine of individual freedom, and they will hardly bear the shade of
general principles, of lists and of tables. This, it seems, is a thought which has
gone out of fashion in our day and is but an old game. But experience is in
its favor. Articles 16 and 19 of the Convention of 1899, in the course of time
looked upon as the product of a failure, have met with striking success.
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. P : mall puny child, has grown up.
Obligatory arbitration, e lwas ht'hﬁnthz ;“irst Cponf};rence gave with regard
Thanks to the excellent counseis whic ) bust b
to its treatment and of its education, the child has become a very robust boy
who is making his way in the world without soliciting an 1tmer§ry .ani.a guldff
book. It behooves us to remove the obstacles which may "j m his way;
it behooves us to open the doors that are closed and to provide erhthe
permanent institutions which will assure him a glad welcome _everywhere
in the world. Such is the program which I oppose to that of the majority of the

e. .
comn%l;t: long assiduous labors which we have given to the matter of a‘rb1tra-
tion has had but a partial success. But we ha.ve'be.come acquainted with the
field of obligatory arbitration; we have explored it in its full extent and we have
become aware of the difficulties that must be overcome. And if we do not carry
away with us from The Hague the instrument of a world convention, we shall y?t
present to our Governments a work which will aid them in continuing, fully
acquainted with the facts, their course toward the noble 1dea1. of general aqd
universal obligatory arbitration. It is true that the method which I advocate is
less brilliant; but we may all return to our respective countries in comfort,
strongly conscious that we are marching along a sure path and that our interested
work will serve the great cause which is dear and common to us all. (Loud
applause.)

His Excellency Mr. Luis M. Drago: We have before us a formula. It is
not an idle formula since it contains the proclamation of the principle of world
obligatory arbitration. In the midst of the diverging interests of the many
nations here represented which have frequently contradictory institutions and

laws and legal customs of diverse natures, it has been impossible, in spite of
[55] our efforts, to determine in advance a large number of specific cases upon
which obligatory arbitration might bear.

But the matters which compose this list, however inconsiderable they may
appear when studied singly, apart from the series which they form, have never-
theless a great significance when considered altogether, as the first sign of life
in the principle which we have all accepted.

They are the first shoots of the sapling which should grow into the great
king of the forest. They appear to have a very slender value, but if you crush
them the sapling will perish and all will be lost.

. As. far as we South Americans are concerned, we find in that list a point
which is of the highest importance: submission to obligatory arbitration of
pecuniary claims when the principle of indemnification has been accepted by the
parties, Very receptly we have found out to what extremes this sort of
claims may be carried, and how they are reduced, once they have been sub-
jected to th_e study of an impartial jurisdiction. ’

According to official information, a demand which had been addressed to
:;lguzi c;cf;(e) ?out?hAm;mcan Republics, to the amount of thirty-nine millions, was
a0t oF \:;Sich arrel t hree rr'nllxons by. the process of arbitration; another one, the

ached eighteen millions, was fixed at two millions. We have

been witnesses of the case of a foreigner who, with the support of his Govern-
ment, demanded more than one million as damages, and who, after the arbitral
award, had to content himself with the sum of twenty-three thousand francs

But even if this were not so, the Conference could not confine itsélf to
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simple declarations of a general nature and to the expression of more or less
anodyne wishes.

The project is what it could be under present circumstances; but we must
admit that it offers us something of a serious nature.

In the experimental affairs of Government and politics it is only rarely that
things attain at one leap the goal of our aspirations; they are much more often the
result of indirect growth than of the incarnation of a theoretical conception and
are more perfect because of that very fact.

We are happy also when we can signalize a tendency toward progress even
in the midst of opposing and hostile efforts.

This, Mr. President, is nothing but the slow elaboration of history; in human
institutions there is nothing that is enduring which has not been established
by the successive aggregation, almost imperceptible, of the legal customs and
traditions.

It has been objected that by accepting the project local jurisdictions would
suffer, because it is thought impossible to succeed in uniformly applying the
articles of the Convention in the various countries, except by imposing a definite
interpretation of the existing law annulling even the judicial decisions which might
depart therefrom. According to this view of the matter, the independence of the
courts would either disappear or would be seriously compromised. I do not
believe that the possible contradictions between the obligatory arbitration treaties
and the local jurisdictions can have such a great scope.

The predominant character of a treaty is that of a pact, or, in other words,
of a contract in which the nations act as the parties From this point of view,
a treaty is a political instrument, par excellence, in the sense that it creates new

relations, mutual rights and obligations between the States.

Apart from this aspect of the matter which might be denoted as a public
international aspect, the treaty has a value which is purely local or municipal in
each of the contracting States.

In the internal legislation of the country, a treaty is no more nor less than
[56] a law promulgated by the national Congress or legislature. Now, even as

the posterior law always abrogates the anterior law when'it is in conflict
with the latter, even so a treaty abrogates the laws bearing an anterior date, and
it is, in its turn, abrogated by the more recent laws.

In those cases bearing upon private matters the courts of each State apply
the treaties when they are not in conflict with posterior laws, while seeking at
the same time to do all that is possible in order to conciliate both. :

These courts are not expected to consider the political aspect of treaties
regarded as contracts between States susceptible of creating international rights
or obligations.

When we look at the question from this view-point, the solutions seem to be-
come simple. In supposing that a new law abrogates the provisions of the treaty
and that the cocontracting nation attributes enough importance to this fact to
regard it as a violation of a pledged faith, the nation will take all necessary
diplomatic steps with the political department of the State which concluded the
treaty, and will very probably secure from the legislature a new law annulling
that which might seem contrary to the international Convention. Such a law
would be the more easily obtained because, in one way or another, the legis-
lative branch of the Government always intervenes in the approbation and in
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the ratification of treaties. Properly speaking, it is one of the branches of the
political power which has engaged to do so. The new law would be of (1)(11)11gat91iy
application for the courts even as all laws are, and the difficulties would vanish.

If, on the contrary, it is the courts yvhxch in the last instance interpret
the treaty which the cocontracting nation npght 'regard as fz.a.ulty‘ and as violating
the spirit or the letter of the Convention, this nation would likewise have recourse
to diplomacy in order to secure from parliament that which is called an inter-
pretive law, which would prevent new applications in the sense to which objection
is made. If the Government to which such a demand is addressed does not
believe it necessary to pass such a law, the matter might be submitted to arbitra-
tion, not in order to attack the independence of the courts nor the legitimacy of
their decisions, but solely to see if, in the case, the treaty might be regarded as
politically put aside, and if there is, or if there is not reason to call for its
authentic interpretation by the legislature and to award damages or reparations
for that which might have been adjudicated in this manner; while at the same
time insuring the faithful execution of the treaty and uniformity in its applica-
tions, the courts would preserve the widest independence in the exercise of their
functions.

These considerations are entirely applicable in those cases in which it is
necessary to introduce modifications into the existing legislation, in order that
the treaty may go into force. So long as congress or parliament does not enact
such laws, the courts are not concerned with treaties, but the cocontracting
nation may take such steps as it may deem opportune with the political authorities
of the State in order to remove this inconvenience, or in order to obtain, in
such case, the necessary reparations. The possible difficulties are certainly not
those which we may imagine at present. Here, as in all things, the unexpected
would be allowed for. Some time ago the eminent English jurist, Mr. BrycE,
published an admirable study to show that not one of the anticipations and fears
of the authors of the Constitution of the United States and of their contempo-
raries, not one of the disadvantages which the great talent of Mr. bE TOCQUEVILLE
foresaw later, have appeared in the long experience of much more than a cen-
tury; and that American statesmen have had to struggle with wholly different

difficulties than could have been foreseen or imagined in advance. Do not
[57] let us then be paralyzed by the fear of the subjunctive, by imagining what

might h_appen or what happens rarely. We have an example ready at
hand: the Universal Postal Convention contains the obligatory arbitration clause
and up to the present time it has met with no objection.

The existenc.e of a world arbitration treaty, on the other hand, does in no
way }nterfere with the formation of partial treaties; on the contrary, it will
contribute to stimulate the conclusion of such treaties.
~ We have stated that the. world obligatory treaty cannot, from the beginning,
include all matters susceptible of optional arbitration, intended to control a
definite class of relations or right,

T}}ere are diﬁerenc?s ?n givilization, in habits, in legal tendencies, which
would interfere with the indiscriminate application, to all the peoples, of a specific
rule of law,
rightf‘xhit?her:rea?o r£::lso 1rtlstit}t]1tions, gene.ral' lines of 'conduct §nd prirpordial
oo o o cusr?on to the great majority of‘natxops, not-w.1thstandmg the

oms, in their languages and in their traditions. ‘
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It is here that we find the source of new relations of law which are sus-
ceptible of being submitted to world arbitration, relations that will increase day
by day, owing to what has been called the contraction of the world which has been
brought about by the facility of communications, by the diffusion of learning and
by the growing expansion of commerce.

Partial treaties will thus serve as an experiment, a restricted experiment,
and hence, free from danger.

The attempt put into practice by two or several nations will show what sort
of affairs present no difficulties in practice, affairs which, on this account, will be
susceptible of being generalized and of being incorporated in the list.

We are not here dealing with systems including one another. Rather, we
are dealing with concentric circles whose radii follow the same direction, but
some of which come to a halt at the line of the first circle, the rest following to
the second line, without in any way interfering with each other.

We have many times met with this case in the history of juridical institu-
tions. The jus peregrinus of the Romans, the law applicable to foreigners,
did not bear prejudice to the jus cizili of the citizens, which co-existed with it,
although in time, the national development incorporated into the wider conception
of the jus gentium, common to all the peoples, rules which, in the beginning, were
an exclusive part of the quiritary law.

In a similar manner, and bearing in mind the difference, we might well have,
at the same time a world arbitration applicable to the generality of the nations,
and another arbitration, more restricted, created by the partial treaties between
certain nations or groups of nations.

The provisions of the two would frequently coincide; but it is certain that
in the course of time there would be clauses which, quite particular in the begin-
ning, would more and more assume a general character, and that the radii of
the first circle, more than once, would be prolonged and reach the second
circle. :

To return now to our exposition, I wish to say that the Anglo-Portuguese
project which we are considering is in some respects a sort of frame intended to
become the edifice of to-morrow. Let us see to it that it will not be lost.

It matters but little if we should now add new matters to the list or not.
We shall have mapped the course; we shall have indicated the direction, and
the future Conference will no longer have to discuss the general lines of new
plans and of future declarations.

Hence it is that the project of to-day, incomplete as it may seem, plays a
role which is eminently practical; it prepares the way, it clears the field, and it

saves time for those who follow us.
[58] This beginning of a declaration of matters which might be submitted for
arbitration, offers to us another aspect which likewise is practical; it gives
satisfaction to the universal conscience. '

The peoples no longer want war; they are absolutely opposed to war. Our
civilization, which is based upon industrialism, upon the solidarity of commercial
and economic interests, is fully aware of the fact that settlements by force are
neither durable nor fecund in their results.

The interests of the nations are intimately bound up and interwoven;
and as the evils of war can be neither limited nor circumscribed, the struggles
between nations are prejudicial to all, including the victor.
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To the civilization which is supported by weapons shall succeed, in a more
or less distant time, a civilization founded on arbitration and justice, a superior
civilization which is neither force nor power, nor riches, but rather the tranquil
triumph of law and justice for the weak as well as for the strong.

These ideas have won the day in the Argentine Republic. In concluding
obligatory arbitration treaties, our Governments have merely followed the inspira-
tion of our people and directed their course.

Some days since, his Excellency Mr. BEERNAERT, in a great and masterly
discussion, spoke to us of the waves of fraternity which at this moment sweep
through the world. When now and then these waves become agitated, we may
hear them even here. Well then, Mr. President, I believe that we have reached
that point when we must take into account the ever more urgent exigencies of
public opinion,

And if, unfortunately, we should part from each other without having accom-
plished anything worth while, at least, by its vote, the Argentine delegation will
once more have shown the intention and the efforts of its country to reach the
. goal. (Loud applause.)

The Commission decides to meet again in the afternoon to complete the
general discussion.

The meeting closes at 12:15 o’clock.
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(Afternoon)

" His Excellency Mr. Léon Bourgeois presiding.

The meeting opens at 3:15 o’clock.

The program for the day calls for the continuation of the general discussion
of the draft convention relative to obligatory arbitration.?

His Excellency Baron Guillaume takes the floor and speaks as follows:

GENTLEMEN : It seems to me the moment has come to correct certain mis-
understandings.

Beginning with the meeting of July 9, of the first subcommission, the Bel-
gian delegation made known that its Government, favorable to the principle ot
obligatory arbitration, desires very much to cooperate for its extension and that
it accepts its application, in reserving the questions involving the essential inter-
ests of the States, for all cases of differences of a juridical nature arising from the
interpretation and the application of the treaties concluded or to be concluded
between the contracting parties. It added that it would even admit, under the
same reservations, obligatory arbitration for pecuniary claims arising from dam-
ages, provided that the principle of indemnification, itself, had formed the object
of a previous agreement between the contracting parties,

We have followed this line of conduct during the entire course of the dis-
cussions; we have not changed it. Insensible to any influence whatever, and
guided only by purely juridical considerations, we have not for a single moment
deflected from the path which we had laid out for ourselves.

I may add that we are as convinced as we were on the first day that we are
standing on a really solid basis and that we are absolutely resolved to hold to
that basis.

Your committee of examination has elaborated the so-called Anglo-
American convention project, composed of articles taken from numerous preposi-
tions and based upon the principle of the “list,” which the Portuguese delega-
tion submitted to the discussions of the Conference.

It has been stated that whosoever is not favorable to the principle of the
“list ” is an opponent of obligatory arbjtration.

And may I ask what is the essential feature of this formula? Its char-

acteristic trait lies in the fact of admitting certain cases of obligatory re-
[60] course to arbitration, without reserving the hypothesis in which the differ-

ences, which it might be desired to remove, might bring up questions of a
nature to compromise the essential interests of the States.

* Annex 72.
59
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The Belgian delegation has stated that it cquld not fqresee f‘or any treaty,
whether its interpretation or its application mlght not, in partlc'ular circum-
stances, lead to questions of a nature that would involve the sovereignty and the
security of nations. .

It having been found impossible to shake or controvert in an exact manner
this simple realization of fact, we have fallen back upon various allegatloqs. .

Thus it has been affirmed that, desirous of getting around. an arbitration
clause, the States might without reason invoke motives of security and of sov-
ereignty in order not to fulfill their obligations. .

Is it necessary to state that such suspicions might prevent the conclusion pf
any international act whose execution, after all, always rests on the good faith
of the parties, since there is no superior authority to compel the States to carry
out their engagements?

One of our most distinguished and most sympathetic colleagues has, more-
over, perfectly established, in language really eloquent, that no State will or
could, in fact, invoke motives of refusal that might not prove weighty and
sincere ; it would be the target of criticism of the whole civilized world.

These thoughts seem to me final.

In the meeting of August 23, I insistently demanded that by a modification
of Article 3 we be given the very sincere satisfaction of being enabled to agree
to the project which had been submitted to us; I stated my intention of admitting
almost the entire enumeration included in the “list ”; I stated that I would accept
the statement that for these classes of disputes the reservation of essential inter-
ests might not be invoked except in exceptional cases, especially in the hypothesis
when either the security or the exercise of sovereignty were involved.

The concession was made in good faith; it stated exactly the minimum of
inalienable questions. To our deep regret, it was not taken under consideration.

We were determined to cling to the system of the list and to qualify it as

- expressive of the only practical type of obligatory arbitration. '

After all, is the obligation as real as is claimed so that any modification of
the formula presented must be, a priori, declined ?

On the one hand we are not willing to admit that the States may reserve
certain cases in which their sovereignty and their security might be involved; but,
on the other hand, the text of the Convention opens, at the will of the States
which might have differences to settle, other issues much less difficult to negotiate,

At the head of the list we state that we may not avail ourselves of these
precise and rational reservations; but we do not exclude the provision which con-
fines the field of arbitration strictly to disputes of a juridical nature. :

\Vl?at means are available to make recourse to arbitration obligatory when a
State, r:ght_ or wrong, answers to the request put before it, that the difference to
be settled is not of a juridical nature, but that circumstances have given it a
purely political character?

How can it be affirmed, how will we convince public opinion—for this is
tl}e preoccupation of many—that the Anglo-American convention project pro-
vides for obhggtory arbitration under the same conditions for all the parties,
when, after having excluded any and all reservation based upon the vital interests
of the States, we leave to certain ones of them, to the judgment of their parlia-
ments, full freedom of accepting or refusing to carry out the compromis
clause or the compromis itself without which arbitration is a dead letter?
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[61] In the presence of these contradictions can we not say in truth that the

proposition of the committee does not in a truly absolute manner sanction
obligatory arbitration? It may be added, moreover, neither the Belgian delega-
tion, nor any other delegation is opposed to that general arbitration which we
would oppose to the conception of war, such an arbitration as would bear upon
important political facts of a nature that might disturb the peace of the world,
because they involve the honor and the vital interests of nations; but the Con-
ference, or at least the committee whose duty it is to examine the question in the
name of the Conference, is opposed to it; solemnly it has declared that it does not
approve of the principle. No one has protested ; and the propositions based upon
the said principle have not even been examined. X

From the beginning of the labors of committee A, in the meeting of August
3, his Excellency Mr. LEox BourcEors stated “ that the committee does not accept
the principle of general obligatory arbitration without reservations.”

Public opinion must, therefore, not be misled and must not imagine that
the Conference is divided into partisans and into opponents of general obliga-
tory arbitration; public opinion must not imagine that it is the latter who prevent
the former from realizing their humanitarian and pacific plans.

Finally, shall we ask by what distinctive mark we mean to rivet the fidelity
of adhesion to the principle of obligatory arbitration?

It is desired that, to the exclusion of all the rest, only those admitting
the very modest list submitted to your discussions should be regarded as accepting
real obligatory arbitration. Is this admissible, especially when we view the nature
of the treaties mentioned in this list, and when we realize that we are dealing
with conventions concerning the protection of submarine cables, the gauging of
vessels, epizooty and phylloxera or the succession of deceased mariners?

Permit me to believe, gentlemen, that, established on such bases, the distinc-
tions which it has been sought to introduce will be regarded as but little decisive.

Discussing these questions of arbitration with Mr. vaxn pExn Heuver, I
repeat, once more, in the name of the Belgian Government, that it is in sympathy
with the principle of obligatory arbitration with certain reservations of a public
nature of which the legitimacy cannot be disputed by anyone. Our sympathies
are as sincere, as real, and as effective as those of anyone present within these
halls.

If we have hitherto refused to accept the system of the “lists,” still we
have carried our spirit of conciliation to the point of agreeing to a proposition
which would subject this matter to a new examination, and to find a solution upon
the matters with regard to which we stand divided.

We have but one desire, that of reaching an almost unanimous understand-
ing, and of working for the success of means truly pacific. (Applause.)

His Excellency Mr. Alberto d’Oliveira fears from the very interesting
discussion which arose in the meeting of the forenoon from the arbitration project
submitted to the Commission, some of the members of the latter may have gained
the impression that the principle of obligatory and world arbitration has not been
recognized universally by committee A. It is for this reason that he believes
it useful to state that even those members of the committee who thought they
could not vote in favor of the Anglo-American project have rallied to the Swiss
proposition or to the Austro-Hungarian resolution, both of which foresee the
notification on the part of the Powers represented at the Conference, within a
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period of time th?t they moutl)(li' agiree torbf?t};,a toi(fmn};’éil;s that might be made the
1 ral or world obligatory a . .
obJeCI'fI ?Sf Exii?incy Mr. D’OLIVL:,DIRA then delivers the following address:
GENTLEMEN : I have regarded it as my duty to keep a record as clear as pos-
sible, of the juridical observations. to which the discussion of obligatory
[62] arbitration has given rise in commuttee A, and also of theyexact_ result of
the votes by which this discussion was brought to an end. Not being versed
in those delicate questions of international law, I haye endeavored the more to give
deep thought to the problems that have been put before us and to appreciate
exactly the solutions which have been offered us. Any time that I may have been
mistaken in this appreciation, I shall gladly welcome any explanations thgt anyone
may be good enough to furnish me. . . o

In the beginning it was objected that obligatory arbitration in the interpreta-
tion of universal treaties would make it impossible to give a uniform interpreta-
tion to such treaties, a result which would finally induce the States to denounce
them. According to this view it was to be feared that the same kinds of disputes
would in each case be settled in a different manner. Arbitral awards would
follow one another and not be alike, and their contradictions would become so
frequent that one might, I believe, soon summarize them in the famous saying
“Quot capita, tot sententiae.”

But in closely examining the objection, I have been able to realize that, if
it was well founded, the objection was even now before us, since each State
interprets as it pleases a universal treaty, and since the application of this treaty,
by one State to another State, is settled at their convenience and in accordance
with their distinct reciprocal agreements. More even than that: if some States
were now agreeing to apply a conventional stipulation in this or that incorrect
sense, and if the remaining States, having important interests in the Conven-
tion, should prefer to put up with such an abuse rather than to have recourse
to denunciation, nothing might prevent so irregular a state of things to take
form and to perpetuate itself. Quite the contrary; on the day when differences
over the interpretation of a convention shall be obligatorily submitted to arbitra-
tion, the means to avoid or to regulate such departures will have been found.
A State will know that, if it perpetrate an abuse, arbitration is there to bring
it back into the straight path; and the hope that every Government might enter-
tain of seeing one arbitral award decide differently than a previous arbitral
award had decided, could, in all reason, be based only upon the defects of form
or of princ'iple‘ contained in such an award, since in each case the arbitrators
sha!l.be gmmatefi ‘py the same care for equity and will not set aside previous
decisions upon similar cases, except when such decisions appear to them infirm
through error. In short: either the first award is just and it shall be confirmed,
or it is unjust and it shall be corrected. In all cases the interpretation of con-
ventions will be entrusted to the science and to the impartiality of the arbitrators
asrigtzot abandoned to the good-will, to the caprice, or to the selfish interest of each

This then is the way in which the solution would be found if we shared
the fears for the interpretation, variable ad infinitum, of universal conventions.
But the truth seems to be that such difficulties have never had and never will have
the acute character that is feared. After all, universal conventions, as has been
stated, are only the result of an agreement of converging interests between the
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States. They are only applicable to matters in which each State has an equal.
interest in seeing uniformity insured in the interpretation of obligations assumed
by insuring it itself. The Christian maxim “ do unto others as you would have
them do unto you,” will, in the great majority of cases, dictate the attitude of
the Governments. And these observations seem to correspond to the reality of
the facts. As his Excellency Mr. FusinaTo stated in our committee, obligatory
arbitration has already, for many years, existed in the Postal Convention, and
never have those inconveniences which have been pointed out to us been met
with.

His Excellency the first delegate from Germany has likewise called our
attention to the great difficulties which might arise if the interpretation of a
convention should come within the competence of national courts, and if the
arbitral award should, in the future, impose a different interpretation upon
these courts. Without losing sight of the fact that each State, in signing a con-

vention, engages itself through all of its agencies, without our having to
[63] bother to find out upon which particular branch of the State it devolves to

carry out its obligations, it has been proposed, as a compromise measure, to
restrict obligatory arbitration, by an express clause, to the conventional stipula-
tions contained in the mutual and direct engagements between the States. His
Excellency Mr. AsseR, in his noteworthy exposition, has set forth very clearly that
when a State confines itself to the promise of giving national legal force to such a
provision of the Convention, the duty of the State will have been accomplished and
terminated by keeping this promise, and the question could not arise of submitting
to arbitration the interpretation given by the courts of that State to the provi-
. sion of the treaty which has become a national law.

The very interesting discussions to which this question has led in the com-
mittee seemed at first sight to imply a great divergence of views among its
" members. But in carefully rereading the minutes some of us, on the contrary,
now think that the disagreement, if it exists at all, is very slight. The opinions
expressed in turn by their Excellencies Messrs. Ruy Barposs, Ham-
MARSKJOLD, RENAULT, Fusinato, MirovaNovircy, LamMMmascH and others
seemed to us far from irreconcilable. It is true that some of these distinguished
jurists have expressed the idea that, in order to ensure the uniform interpreta-
tion of the conventions concluded between several States, it would be most
advantageous if the interpretation given to international conventions by the
courts of a State might be submitted to arbitration, without ever having in mind
any idea of attacking the decisions themselves of these courts. But no one
has maintained that such an obligation should be imposed with regard to those
conventions in which the competence of national courts is expressly or implicitly
recognized by the signers. But this is exactly what happens in the second case
cited by Mr. Asser, in which the States have renounced the right to protest
against any judicial interpretation and have, therefore, in advance precluded any
obligatory recourse to arbitration. And as it has never been in our thoughts
to extend or to modify, through the Convention which we are elaborating, the
scope or the nature of obligations previously contracted by the States, and as
we desire to submit to arbitration only the conventions as they exist, with the
restrictions and within the limits that they have laid down, we cannot but now
ask if there is some interest or some usefuiness to be secured in retaining in the
text of the Convention those amendments which have been successively adopted
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under the terms Fusinato amendment and l\lil'ox'ranovitch amendment, an.d a.lso
if it is really necessary to adopt express provisions to overcome the objection
i en pointed out to us.
Whlc%i?li?l)]zeit }Fas been stated that arbitral aw_ards direc.ting tl}at a State sh:.ﬂl
modify its legislation by virtue of its international treaties, might lfead to dis-
agreeable conflicts with the legislative Powers. What is the reason, it has.been
asked, for raising this objection against obligatory arbitration, when it applies to
ind of arbitration?

o 11{V11essrs. Renaurt and Ruy Barsosa have admirably explained t}}at the
most of the arbitral awards imply the payment of indemnities for which the
constitutional States must secure from their parliaments the vote for the neces-
sary credits. Along the same line of thought, although bearing upon another
point of the discussion, Mr. Ruy Barsosa has eloquently added that if the fear
of a parliamentary intervention were imposed upon the Governments, such an
intervention would make any sort of arbitration impossible, and it would even
be necessary to add that in arbitration treaties concluded between a constitutiopal
State and an autocratic State, equality of mutual engagements does not exist,
and no one, to our knowledge, has ever maintained such a proposition.

We might perhaps also ask if, in truth, it behooves us to concern ourselves
here with the reception that parliaments may give to arbitral awards. It would

seem that, when the Convention under discussion shall be submitted to them,
[64] it will be the business of parliaments to find out if they can and desire

to ratify it. In ratifying it, they will know the obligations they assume
for themselves and for their successors. And it would not be risking much
in saying that an obligatory arbitration convention would, in the parliaments of -
the entire world, meet with a welcome at least as cordial as and perhaps more
enthusiastic than the welcome we are giving it here. How shall we be able to
consider parliamentary difficulties for the execution of a treaty the model of which
has been precisely furnished us by the Interparliamentary Union, in which twenty-
three parliaments are largely represented by men as distinguished and respected
as our honorable colleagues their Excellencies Mr. BeerNAErRT and Baron
D’EstourNeLLES? And if we were hypothetically to admit that a parliament
could be hostile to the execution of an arbitral award, we might still ask if that
parliament would not recede before the consequences of its refusal for the
Government and for the country, if it would not fear the criticisms, the accusa-
tions of bad faith and even the denunciation of the Convention aimed at, on the
part of the Stdtes who are victims of its attitude,

We shall not forget that, in the first place, international law is founded
upon the mutual good faith of the contracting parties, since it has no superior
sanction. Therefore, perfection will never be met with in these stipulations and
we must always reckon with a share of uncertainty which, happily, is wider in
theory than in the reality of things, international solidarity having ceased to be
an ideal expression.

It is necessary t.hat the progress to be realized shall be evident and exceed
by far .tf.le inconveniences found in its train, for otherwise, we should be in
the position of the man making his way on foot instead of by rail, on the pretext
that he would not thus run the risk of derailment.

Anothgr matter which perhaps has not been put into sufficient relief deserves
your attention. All the objections raised against our list should have been pre-
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sented, I do not mean to say at the time of the even more frequent introduction of
the compromis clause in treaties of commerce and others, but at least at the time
of the conclusion of the general arbitration treaties whose network now embraces
all of Europe. For these treaties already submit to arbitration all the juridical
differences, and especially those dealing with interpretation of conventions,
excepting as they involve the honor, the independence or the vital interests
of the States. These are the only admissible reservations. We could not
even now be excused from the execution of these treaties by declaring that
contradictions may arise between the arbitral awards and the decisions of par-
liaments or of courts. Our list does in no way extend the field of arbitration;
it even limits it more definitely by omitting customary reservations in certain
definite cases.

Still, arbitration treaties constantly grow in number both in Europe and in
America, and none of the signalized dangers have ever developed! I am afraid
that I may have been too long in exposing to you that which seems to me the
result of the discussions of committee A. I shall now try—and the task will
be less difficult—to be very concise in referring to the results of the vote.

At its first reading the British proposition had already secured ten votes
against five. But a distinguished member of the committee observed that this
majority, not sufficiently strong ih his judgment, was further weakened by an
absence of homogeneity which seemed probable if not evident.

Fortunately the vote, at the second reading, did not confirm these fears.

The majority had become stronger (thirteen votes against four) and a table
[65] which has been distributed will show that it was even homogeneous. As

a result of the discussions of committee A, we have, therefore, won and
not lost ground. :

To-day we have before us a final list of eight cases which have secured an
absolute majority of votes. All these cases are not of equal importance, but
three of them (pecuniary claims and the conventions for the protection of work-
ingmen and for the protection of literary works), would, each of them, even if
taken separately, suffice for the justification of the conclusion of a world arbitra-
tion convention.

In the next place you will find that France, Norway, the Netherlands,
Serbia and Portugal have voted for all of the twenty-two items included in the
diverse Swedish, Serbian, British and Portuguese lists; Sweden cast its vote in
favor of nineteen; Great Britain in favor of sixteen; Italy in favor of fifteen;
Mexico in favor of fourteen; the United States in favor of twelve; the Argen-
tine Republic in favor of eleven; Brazil in favor of nine and Russia in favor
of four. But Russia has stated that she abstained from voting upon many of .
the matters because she had not as yet concluded any conventions in regard to
them and not because she was opposed to them; this may, of course, bring her
to increase her vote when we shall have clearly decided that it is proposed
to submit to arbitration conventions to be concluded as well as conventions already
concluded.

“We have, therefore, on the one hand, a list of eight cases which has secured
an absolute majority; on the other hand, a list of twenty-two cases which has
secured a sufficient number of adhesions to serve as a hasis for the constitution
of an arbitral union which, no doubt, will be extended in the future. Developing
a very happy idea contained in the Swiss proposition, the British protocol pre-
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sents us with an ingenious and practical means for the constitution of this union,
under the auspices of the Government of the Netherlfinds. .

Another invaluable advantage of this protocol is that it makes.as easy as
possible, and so to say, automatic, any adhesions Qf the States to ob!lg‘?‘te fthem-
selves mutually upon the matters included therein, or the conclusion of new
agreements upon new matters, without the necessity, 1n each case, of opening
direct negotiations or of signing separate treaties. .

I hope, gentlemen, that you will recognize, after th§se ex.planatlons, that the
result secured by the committee is worthy of your con§1derat10n aqd that it may
not be impossible to come to a unanimous agreement, if we are aplmated by the
same spirit of compromise and of mutual understanding which guided the labors
of the committee. (Applause.) o

Mr. Max Huber: Before the propositions of the committee of examination
concerning obligatory arbitration are put to a vote, the Svs{iss (.ielegation wishes
to explain why it is that it could not accept the project which, in the first place,
has been submitted to the Commission, as having been voted by the majority of
the delegates represented in the committee.

We have already recalled how sympathetic Switzerland has always been to
the propagation of the institution of arbitration. Yet, the Federal Council
believes that the reservations of independence, of honor and of vital interests
are essential and indispensable, for the special reason that at the present time
it is impossible to form a judgment as to the scope of an unconditional world
arbitration treaty. The Swiss delegation is, therefore, not in position to accept
any proposition which might stipulate an unreserved obligation to arbitrate.

This, however, does not mean that, while attaching the highest value to the
conclusion of particular treaties, in the sense so eloquently developed by his
Excellency the first delegate from Germany, the Swiss delegation is opposed to
the introduction into the Convention of the unconditional principle of arbitration.
On the contrary, it is to enable those of the signatory Powers desiring to create

among themselves and within the scope of a world agreement, bonds of
[66] obligatory arbitration, that the Swiss delegation has, in the spirit of con-

ciliation and of compromise, presented a proposition whose principal object
it is to permit each Power to offer or to accept unreserved arbitration at the
time and in the measure that it might deem proper. Thanks to the system of
notifications as provided for in our proposition, the juridical bond is automatically
created as soon as and for as long as these notifications bear upon identical
matters. In this way, the conclusion of arbitration treaties would not merely be
singularly simplified and facilitated, but the obligation of arbitration might assume
form to the greatest possible extent and degree.

But it is quite different with regard to a world arbitration treaty which,
for the very reason that it must include all the States and take into account the
“divergency of their interests and of their needs, can, necessarily, contain but a
very small number of matters. The system of notification seems to have the
special advantage of safeguarding, at one and the same time, the freedom of
action of each State and the principle of the world treaty.
~ The basic.thought of the Swiss proposition has been acknowledged to be
just and practical, sin.ce it has been adopted in the projects subsequently pre-
sented and especially in the one now before us. From this point of view, and
‘notwithstanding the fact that our proposition has been rejected by ten votes
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against five, its fundamental idea has, in fact and with but one abstention,
secured the unanimous vote of the committee.

With regard to the Austro-Hungarian draft resolution, it has received eight
votes against five, with four abstentions, although it comes much less nearer to
the proposition of the majority than the Swiss proposition, especially because
it does not forsee the creation of an immediate juridical bond upon the basis
of the communications to be made within a certain period.

Finally, with regard to the protocol mentioned under Article 16 ¢ of the
majority project, it should be remarked that, as compared with the system advo-
cated in the Swiss proposition, it presents the disadvantage of limiting the
freedom of offers for arbitration, in demanding a previous understanding
between at least two Powers. Furthermore, the table annexed to the protocol
obscures the fact that it is the declarations from State to State which give rise
to the juridical bond, and not the inscriptions in a table which is but a systematic
record of the notifications. :

Nevertheless, and even though the Swiss delegation has reserved unto itself
the right of again bringing up its proposition in the Commission, and although
it might be disposed to eliminate the list from it in order to ensure a unanimous
vote, if this list were to awaken apprehensions, it would accept the protocol in
question, if it is upon this basis of conciliation that a general agreement could
be reached. (Applause.)

Mr. Louis Renault requests, as jurist, that he be permitted to explain what
took place in the committee of examination. His Excellency Mr. p’OLIVEIRA
has already given a luminous demonstration, and he can but attempt to com-
plete his explanations.

Does the project of the committee really deserve all the reproaches which
have been made against it?

I shall not consider the objections that have been directed against any gen-
eral arbitration treaty. This thesis seems to be supported by the first delegate
from Roumania who, according to the explanations which he has given, would
admit arbitration only for disputes that have already arisen. If that has been
the sentiment of Mr. BELpiMmaN, I can but state that the unanimity of the other
members of the Conference admits that, in the future, arbitration can be con-
sented to, for. classes of disputes and with definite States.

It must, therefore, be admitted that this system has, as it were, been prac-

tically accepted by all. That is the starting point.
[67] The question is whether there is an insurmountable barrier between this
system and the system which will extend arbitration to all the nations.

In propounding this question, I do not mean to say that such arbitration
should be concluded on the same basis as with some particular nation. The
engagement assumed may be more or less strict, without the system losing its
reality.

If arbitration were proposed without any reservations, I realize the risk
which might be run.

However, in the first place we only enter into engagements with nations with
which we have already concluded other conventions. The work of The Hague
consists precisely in signing such conventions with a large number of nations.
This shows that we deem them capable of understanding the conditions of an
engagement as well as ourselves and of conforming thereto.
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The quéstion is whether we run a risk by consgnting, in t_he first place, to
be bound toward these nations in the manner prqscrlbed in Article 16 g, accord-
ing to which disputes of a legal nature and esp.ec1a1.1y suqh as rela:te to the 11_1ter-
pretation of treaties shall be submitted to arb.ltratlon .w1th certam.r_eservatzons.
The ardor of our contradictors has been exercised against the elasticity of thqse
reservations, namely : honor, vital interests, and the non-legal nature of the dis-
putes which, it has been said, are but so many pretexts to rendﬁr the engagements
illusory. This article may be summed up in two expressions: “ Thou shalt . . .
if thou wilt.” , )

Nevertheless these same reservations, these same terms, are used in texts
which are worthy of some consideration.

The Convention of 1899 already speaks of questions of a “legal nature.”

Since then, numerous special conventions have embodied the provisions of
Article 16 g, notably the Anglo-German general arbitration treaty of May, 1904.
If these expressions have any meaning in special conventions concluded between
two nations, why should they lose their natural sense and no longer mean any-
thing at all because applied simultaneously to a larger number of nations?

Does all obligation cease to exist on account of these reservations? I pre-
sume, nevertheless, that in signing their arbitration treaty England and Germany
meant to obligate themselves in some manner. The reality is this: we calculate
to bind ourselves to the extent which our vital interests are not at stake. How-
ever much the obligation seems to be reduced, it still exists, and a country will
look twice before claiming that there is a vital question where there is none.

Tt is in this sense that I understand the first two articles of the project.

Is this an empty and meaningless statement?

I do not think so. Of course, we do not naively pretend that we will avoid
a war by means of arbitration understood in this manner and expressed in this
form, but we shall accustom peoples gradually to subject their normal relations
to legal rules. It is something to settle petty international questions by justice
instead of by force. If the more important questions are not submitted to
arbitration, the little disputes arising in the daily life of nations will be. In this
manner may be settled immediately slight controversies which often become
embittered and aggravated. Above all, the habit will be thus acquired of resort-
ing to arbitral justice and this habit can only be encouraged by .increasing the
number and importance of the cases to be settled in this manner. (Applause.)

I now come to the list and the table. It has been recognized that the basis

of this latter is purely legal in character. A
[68] To be sure, it .is a new system, but it is also a new thing to contract
. engagements with forty-five nations. We must not be frightened at
mnoyations in this epoch of wireless telegraphy. This table is very ingenious,
for it epables .the cases of compulsory arbitration to be recorded automatically
anq indicates immediately and without investigation whether two nations are
obligated toward one another in a given case.
. As to the list, it has been -criticized in one word, namely, that it is an
anodyne ” list.
e %r;ico(;f :,};:, ciiszrlembo.dl::ddin thishlist is far from being insignificant, and .
relates to the f?xin og tr}>10m ount tfe practical importance of this case. It
sibility of the d bg e amount of pecuniary indemnity. when the respon-
bility ot the debtor nation is recognized. Is it not natural that arbitration
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should be applied to difficulties of this kind, which, without jeopardizing any
vital interest, require an equitable settlement?

It is true that, along with this case, there are some “ anodyne” cases which
might be joked about.

But this is explicable. As I have already stated, the purpose is to regulate
the relations of the daily life of peoples, and to accustom them to the use of
arbitration first by means of cases of minor importance. If the habit is acquired,
and the procedure seems convenient, the number of cases may be increased,
and, perhaps, this increase may take place automatically. (Applause.)

With regard to certain cases on the list, the difficulties have been spoken
of which would be caused by arbitral awards in the system of “ universal unions.”

It has been said,

You will create a diversity of jurisprudence, and you will consequently
bring about the dissolution of these unions.

In a word, it has been supposed that the arbitral awards would vary. This
does not show a very high degree of confidence in the arbitrators. Why should
they have a tendency to render contradictory awards? Why not trust to them?
Uniformity of interpretation is just as probable if not more so in the case of
arbitrators than in that of national judges.

I had always thought, on the contrary, that the employment of arbitration
was especially appropriate in connection with the * universal unions.” The
fields covered by these unions being very vast, the interpretation given to them
in one part of the world may be different from that given them in another. Are
there not great reasons for restoring uniformity, and can this be accomplished
by any more convenient method than arbitration? What would be the good of
having established uniformity in the rules themselves if diversity prevailed in
their application?

The answer to be given is that of the common law. The decision rendered
is binding as between the parties, but between them only.

Moreover, the Convention of 1899 provides a means of facilitating uni-
formity. The nations not a party to the dispute are to be notified and may
participate in the arbitration which takes place between two nations. If they
do not participate, the award shall be binding only on the two parties.

Would this increase the confusion? I do not believe so. The arbitral award
has a certain effect, and that is to ensure a uniformity of interpretation between
two nations. Without the arbitration, each one might have its own individual
interpretation. The award therefore certainly enables an approach to be made
to uniformity, and if it is not binding on all in all cases, it will at least have a
certain moral effect on the parties and on jurisprudence, and this alone is better
than nothing.

It has been thought to discern another inextricable difficulty in case of an
arbitral award rendered on a question regarding which judicial decisions have

already been rendered.
[69] Might there not be in this case an impairment of the autonomy of the
national courts?

In the first place it appears certain, in common law, that the decision of a
court cannot be modified retroactively. The only character that the arbitral
award could have would be an interpretative one for the future. Could such a
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character as this endanger the authority of the national courts'? I do not belu?ve
so. It often happens that in nations themselves interpretative laws, tO.WhICh
the courts of the nation must conform, are promulgated because Qf. the existence
of a jurisprudence which is considered to be contrary to the spirit of the law.
May we not suppose that the same thing will h.awe to pe done in tl}e case of
a jurisprudence considered to be contrary to an international convention? The
country whose citizens suffer from this jurisprudence will demand arbitration.
The authentic interpretation will be given by the award and the necessary meas-
ures will have to be taken so that this interpretation may have the force of law
in the future. Wherein would the prestige of the national courts be affected
by this?

Baron MarscHALL said that Germany thought of establishing in the
future a court of justice whose decisions could quash those of the national
courts. We shall have time to think the matter over. But I wonder whether
the national courts will not then feel themselves more affected than with the
present common law and the operation of compulsory arbitration as I have just
explained it. '

It has also been asked how the award would be executed in case the
‘cooperation of the legislative body is necessary for its execution.

This is the general problem of the relations of international law with the
constitutional law of the nations. Is it for us to ask here what method should
be employed by a country in order to give force of law to an arbitral award?

As regards the question of the compromis, which is a problem of the same
character, I have already had occasion to explain myself. If it were pre-
tended that an agreement to arbitrate should be concluded only under con-
ditions of absolute equality, I do not see many cases in which such an agree-
ment could be reached. This could only be imagined to take place between
absolute sovereigns, capable by themselves of assuming the engagement. and
executing it.

In the case of the majority of nations, there are always times when it is
necessary to refer to some other Power than the one which contracted the
engagement, The compromis and the ratification and execution of the awards
require, according to the various cases, the cooperation of a legislative
body without which the engagement entered into by the executive is im-
perfect. :

I will recall two celebrated cases in this connection. The first is that of the
Treaty of May 8, 1871, for the settlement of the so-called “ Alabama claims.”
The compromis, which was of capital importance in this case, had to be approved
by the American Senate. In England, on the contrary, the Crown was
able to sign it without referring to parliament. But when it was necessary
to execute the award of the Geneva Court and pay the fifteen and a half
million dollars the Crown could do nothing without the consent of the Houses.
The execution of the award was therefore at the mercy of a parliamen-
tary vote. There are thus always times when it is necessary to trust to the
good faith of the other party, for in almost all countries it would be easy for
the lat'Fer to elude the engagement by taking shelter behind the opposition of
the legislative body.

Another no less convincing case is found in the arbitration which took place
between the United States and France under the Monarchy of July. The French
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Government had concluded with the United States a convention by virtue of

which the sum of twenty-nine millions was to be paid to the United States.
[70] The Convention had been ratified by the Crown without the consent of

parliament, which, according to the Charter of 1830, was not required in
such a case. When it was necessary to obtain the money, the Chamber of
Deputies refused to give it to the ministry. The Government by no means con-
sidered itself relieved from its obligation. A new ministry was formed and the
sum appropriated and paid.

These two facts show that there is danger that an obligation arising from
an award or arbitration treaty may not be fulfilled. But must no obligation ever
be undertaken because of this danger? If this is the case, no agreement should
ever be made with anyone on any subject.

It is pointed out that the United States Senate has refused to ratify certain
arbitration treaties. This proves nothing. One is always free to conclude a
contract or not, as one sees fit. It is necessary to find a case in which a contract
entered into has not been fulfilled. To my knowledge there is no case of this
kind in existence. As regards the question why the Washington cabinet gave
up concluding certain arbitration treaties in consequence of the demands of the
Senate with regard to the compromis, it is a matter of national policy and is not
up for our consideration.

What we must remember is that the arguments adduced with regard to
the United States may apply to all constitutional countries,

Such are, gentlemen, the various reasons why I think that the project sub-
mitted to you deserves your approval. (Prolonged applause.)

His Excellency Mr. Cléon Rizo Rangabé makes the following remarks:

In the meeting of July 18, of the first subcommission, the Hellenic delega-
tion has already explained its attitude in the matter of arbitration; it may again
this day refer to the declaration made in its name during the said meeting. For
it believes that in following the path of progress toward horizons of more
luminous clarity, humanity could not but meet on its path this fecund institu-
tion, and that the day when it shall be generally applied will be a day of glory
and of serenity for the civilized peoples; but, while endeavoring to realize that
dazzling idea, let us not go by forced marches, for the road over which we are
passing is as yet but a trail, newly laid out upon a diffcult ground and we
might depart from it.

There follows from the preceding that the royal Government is in no way
opposed to the principle of obligatory arbitration, whose high worth for friendly
international relations it recognizes; the best proof of this is found in the fact
that from the very inception of our discussions, the Hellenic delegation has
pointed to a text which had been prepared by the committee of examination of
the First Conference and which established obligatory arbitration for different
matters. If in the course of the labors of the committee of examination A,
organized by our subcommission, we have not again pointed to that same text,
it is because a large number of the eminently competent personalities who had
prepared it, were happily gathered once more in the present committee;
it was their duty, in the first place, to point to the work accomplished in
1899.

Again, if now the Hellenic delegation is not in a position to vote in favor
of the text prepared by the committee A, its vote must not be interpreted as
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unfavorable to obligatory arbitration. As it .has .already had the honor to decl'are,
it finds that in the very interest of the arbitration clausg there are very serious
reasons militating in favor of the system of special treaties co.ncluded.each time
between two different Powers and taking into account the speglal relations exist-
ing between these Powers. It is under such conditions thgt. .obhga.tory arbltra,txon
treaties may easily extend beyond the restricted scope within which any arbltr.a-

tion treaty concluded between a large number of Powers must necessarily
[71] move. The very important discussions disclosed by the minutes of the

committee of examination, and the votes taken upon the different matters
in the list submitted have but corroborated us in this conviction.

Nevertheless, in spite of this conviction, the Hellenic delegation might take
part in any effort whose object it might be to work out an obligatory world
arbitration treaty. But it would find it difficult to assent to a too general
formula, one including all differences of a juridical nature, and first of all, those
relative to the interpretation of treaties adopted by the committee according to
the text of Article 16, even though we find in it the well-known reservations
regarding vital interests, honor and independence; we believe that these reserva-
tions must be interpreted in a juridical manner, and as such they have been
considered in the general arbitration treaties concluded or negotiated by the
royal Government. Although interpreted in a juridical manner, these formulas
do not abolish the obligation of resorting to arbitration and they do not make
arbitration purely optional. This being so, even with those reservations, we
hesitate to subscribe to the obligation of having recourse to arbitration for every
dispute of a juridical nature and, first of all, for any question of interpretation
of any treaty whatever, the more so because it is very difficult, if not impos-
sible, to determine the questions of a juridical nature, and also because, as
concerns the interpretation of treaties, any question related thereto is, properly
speaking, a juridical question. We could, therefore, only accept an obligatory
world arbitration treaty if it dealt with definite matters. In this respect, the
discussions before the committee A, have cast a bright light upon the method
to be observed in determining the said matters. And it is not impossible to
find formulas with the desired elasticity so that, according to the wishes of the
parties, a more or less acceptable understanding may be reached. The Swiss
formula which has been before the committee, as well as those other formulas
along the same line, are sufficient proof.

On the other hand, however, we would regret to see omitted, even for these
matters, the clause concerning vital interests and honor interpreted in the sense
we have had the honor to indicate. In this connection, permit me to state
f_rankly the feeling I have had with regard to the criticisms of which the reserva-
tions have, now and then, been the object. I believe that we have been too severe
on these reservations. I am persuaded that no State will invoke them without
an absolute necessi.ty. It may be objected that there are doubtful cases; as for
these, the reservations are, to our mind, indispensable, in the very interest of
the‘falr_ application of the.treaty which establishes the obligatory recourse to
arbitration. If the reservations do not figure in the ireaty, one will perhaps seek
Slther means to av01_d :che contracted obligation, and one might conceive of the

anger of a denunciation of the arbitration treaty or of the treaty to be inter-
preted by arbitration, which would be a most untoward matter,

I should desire to add that I have been very happy to realize from the
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eloquent discourses to which we have just listened that our illustrious colleagues
Mr. Louts RENAULT, his Excellency Baron GuiLLauMe and Mr. Huser admit
and proclaim the undoubted value attaching to reservations. With regard to
both Belgium and Switzerland, we have viewed the question which has occupied
us since the beginning of our labors in an identical manner.

Questions affecting the honor or the vital interests of the State may arise
in any international difference; as we have already stated, it is the circum-
stances surrounding a dispute between nations which frequently give it this
character. If in domestic law differences in which honor is involved have been
taken before the ordinaty courts very slowly, it is to be feared a fortiori that
matters will be much the same in international law. And as regards the vital
interests, no matter whether the reservation relative thereto is or is not included

in a treaty, a State, we believe, will always be entitled to avail itself thereof.
{72] Moreover, the reservations whereof we speak are already included in the

most of the existing treaties, and hitherto they have not led to ambiguous
interpretations.

These considerations do not exclude the possibility of having a formula
for these clauses, which, while permitting those who wish to omit the reserva-
tions regarding their mutual obligations in this absolute manner, would leave to
those in favor of the reservations the right to assume obligations with the
reservations. '

I believe that along the course which we have just traced, and profiting by
the extended work accomplished in the committee of examination, an acceptable
solution might be found; and we feel persuaded that such a solution would con-
tribute to extending, more and more, the field of application of obligatory arbi-
tration which would thus take an important and certain forward step toward the
goal which we mean to reach. (Applause.)

His Excellency Mr. Choate delivers a discourse in English, which he re-
quests Baron p’EsTOURNELLES DE CONSTANT to be good enough to summarize in
French. The translation follows.?

Baron d’Estournelles de Constant replies that, as usual, he will gladly
do as requested, but that he regrets not having been this time forewarned;
the fidelity of his translation will necessarily feel the effect of his unpre-
paredness.

His Excellency Mr. Choate: It is now ten weeks since I had the honor to
present, in the name of the delegation of the United States of America, the
project for a general agreement of arbitration which is to-day before the con-
sideration of the committee. It has, I think, erroneously been called a project
of a convention for “ obligatory ” arbitration. In my judgment the true name
for it should be a project for a “ general” convention of arbitration. There
is nothing any more obligatory about it than there is in any other agreement of
arbitration, whether between two individual States or several. It is obligatory
upon them from the mere fact of their agreeing, in the one case as in the other.
The committee of examination to which the project was sent, has very carefully
discussed it, clause by clause and article by article, and in spite of all the efforts
mader to defeat it and to reduce it to an impossible minimum, the proposition,
modified in only two important points of view—the introduction of a brief list
of subjects in respect to which the honor clause should be waived, and the

[* Mr. Croate's remarks, which in the original Proceedings appear in English as an
annex to these minutes, are here printed in full. See footnote, post, p. 93.]



74 FIRST COMMISSION

addition of the article providing for a protocol,—has finally received the hearty
of the committee. . .
Supp(IJrsthoulcl like to say a few words in reply to the important discourse del}v-
ered by the first delegate of Germany, with all the deference and regard to which
he is justly entitled because of the mighty empire that hq represents, as well
as for his own great merits and his unfailing personal devotion to the con51de.ra-
tion of the important subjects that have arisen before the Conference. But with
all this deference it seems to me that either there are, in this conference, two
first delegates of Germany, or, if it be only the one_wl~10m we have learned t.o
recognize and honor, he speaks with two different voices. Baron MARSCI-‘IALL is
an ardent admirer of the abstract principle of arbitration and even of obligatory
arbitration, and even of general arbitration between those with whom he chooses
to act. But when it comes to putting this idea into concrete form and practical
effect he appears as our most formidable adversary. He appears likfa one who
worships a divine image in the sky, but when it touches the earth it loses all
charm for him. He sees as in a dream a celestial apparition which excites
[73] his ardent devotion, but when he wakes and finds her by his side he turns
to the wall, and will have nothing to do with her.

But, seriously, what response has been given to our proposition? What is
the fatal obstacle that we find in the way? How is all this desire to accomplish
arbitration, so dear to the hearts of all the nations, manifested in fact? What
hindrance is there to carrying out the purpose so general among all the nations?
If the United States, France, Germany, Great Britain and Russia, and a number
of other nations can exchange individual treaties with each other for the purpose
of arriving at the desired result—a result which we all profess to desire—why
is it not possible to arrive at the same accord in a general way, by means of
a world-wide treaty? '

But if we yield to the suggestions of the first delegate of Germany, it is
absolutely necessary for us to limit ourselves to individual treaties with each
other and to come to a dead stop at the very suggestion of a general world-wide
arbitration agreement. That is the very question. If each nation can agree
with each other nation separately, why cannot each agree to the same thing
with all the rest together? They accept our project of an arbitration agreement
on the sole condition that it be individual and not general in the form it takes,
and that it never shall be a world-wide general agreement. Why? Yes, why? I
ask. Why cannot a nation which is ready to enter into an arbitration agreement
or agreements as to certain subjects with twenty other states come to a similar
agreement with all the forty-five, if such is the imperative desire of the nations?
Let Germany answer the question. The rest of us are ready to conclude a gen-
f:ral convention in this sense because we have absolute confidence, each of us,
in all tl}e other nations. We respect the equality of all the other powers upon
the basis upon which they are represented and on which they exercise suffrage
in the. Conference. We recognize by their conduct here their equal man-
h.ood, intelligence, independence and good faith. There are really two ques-
'?ons here: one of confidence or good faith, and the other of a resort to

orce. .

It has been truly said by Baron MARSCHALL that the immediate result of
the Conference of 1899 was to stimulate and advance the cause of arbitration
throughout the world. You remember, gentlemen, how quickly after the con-
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clusion of the labors of that Conference a great number of important Powers
gave in their adhesion to the principle by exchanging individual treaties of
arbitration of exactly the same tenor as that which now lies before you. We
hope that the same will be the case this time, for I am sure that our labors, how-
ever imperfect the results may be, will at least still further advance the world-
- wide desire for arbitration and a resort to it as a universal substitute for war.
And I predict that if we, who have sufficient confidence in each other, shall enter
into this treaty that is now proposed, the German Government itself, even if it
decides for the present not to sign, will soon be ready to adhere with the
rest, and will not only be ready, but will eagerly seek to be admitted to the
universal compact. She, with her enthusiasm for the principle of arbitration,
will not be willing to be left out in the cold, but will be eager to unite with the
majority. :

We have learned much in the protracted labors of the Conference, but the
best thing that we have learned is this confidence in each other and how the
nations who have united in its labors are entitled to equal credit for honest

intention and good {faith..
[74] Now as to the question of the reservation of the right or the purpose to
resort to force, which is the only other reason that I can conceive of for
declining to join in a general arbitration agreement on the part of those who
are ready to accomplish the same thing by individual treaties. The idea of the
opposition, as I understand it, is that we should maintain our right to select our
own company, and not be compelled to admit all the nations into a general agree-
ment with us. But suppose you do agree with twenty nations and conclude
such treaties with that limited number, either separately or jointly, what do
you mean to do with regard to the twenty-five other nations whom you will have
refused to admit into your charmed circle of arbitral accord? You must reserve,
must you not, you must mean to reserve the right to resort to war against the
twenty-five non-signatory States when differences with them cannot be settled
by diplomatic means? Those are the two alternatives always, arbitration or
force. And if you will not agree to arbitration, it must be because you reserve
the right, if not the intent, to resort to force with them. But, gentlemen, empires
and kingdoms, as well as republics, must soonor or later yield to the imperative
dictates of the public opinion of the world. Every Power, great or small, must
submit to the overwhelming supremacy of the public will which has already
“declared and will hereafter declare, more and more urgently, that every unneces-
sary war is an unpardonable crime, and that every war is unnecessary when a
resort to arbitration might have settled the dispute. These are the two alterna-
tives between which the opponents of our project must finally choose.

The project, as we presented it some weeks ago, is not new. We do not
claim the credit of inventing it. We have borrowed its language from other
Powers, as, for example, from Germany, from Great Britain, and from France,
from treaties which they had already concluded with each other. If it is not
perfect, the responsibility for its imperfections rests on those Powers as well as
on ourselves. )

After the masterful discourse of Mr. RENAULT, to which we have just
listened, there remain very few points for me to make clear. Baron MARSCHALL
is of opinion that the term “ questions of a juridical nature” is obscure. But
during the discussion of the even more important project relative to the estab-
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lishment of the court of arbitral justice, in which he was our cordial colaborer,
this difficulty was not raised. . e . ..

It may be at times difficult to distinguish a Jurld.lcal. question f-rgm a polm?al
question, but the difficulty is the same in tl?e appllcatlon of individual treaties
as in that of a general treaty, and this objection, like almost all the o'thers which
Baron MArscHALL has raised, applies equally to both kinds of treaties.

Again it has been urged, in support of the position, that a nation may make
a general treaty with twenty States and yet refuse to extend it to the forty-five;
that the same difference arising betwen A and B may be of a ]urldlca.l nature,
and arising between C and D may bear a political char.acter. Our' project con-
tains in itself the reply to that objection. If, on the difference arising between
A and B, the question is of a juridical character, the treaty by its very terms
will apply. If the same question, when it arises between C and Dj; proves to be,
as it is claimed that it may be, a political question, the very terms of the treaty
will exclude it. .

The only reason why Baron MarscHALL prefers individual treaties to
a world-wide treaty is that the latter does not leave to each party the choice

of its cosignatories. To this I answer: “The whole matter is one of
[75] mutual confidence and good faith. There is no other sanction for the

execution of treaties. If we have not confidence one with another, why
are we here?” There is no other rule among us than that of mutual good faith.
That is the only compelling power which can restrain or enforce our conduct
as nations. If we feel that we cannot trust each other, that is a conclusive
reason for refusing to enter into treaties of arbitration with the rest. If we
can, it is our solemn duty to do so, and thereby substitute arbitration for war
as the world demands.

A single word now as to the perpetual hue and cry that the opponents of
our project have raised as to the necessity of every compromis being subject to
the approval of the Senate of the United States, and the baseless plea that this
makes a lack of equality or reciprocity between us and other States who may
enter into this treaty with us.

Without doubt, in certain cases, for the execution of the Convention by the
establishment of the compromis the cooperation of several departments of a
State will be necessary. As with the United States, so with almost all the
other nations, and there is no international executive power to compel them to
make it, but it is certain that the several branches of government, whose
cooperation is in each case constitutionally required for the making of the
compromis, will comprehend their duty to honor their international obligations,
and we have not the right to question their good faith,

The same question of the compromis will always arise under every treaty,
whether individual or general, because it is the only method known to diplomacy
for settling the terms of the arbitration that has been agreed upon, and whatever
may be the constitutional requirements as to the need of the cooperation of
coordinate branches of the respective governments in making it. The making
of it will aleays be a matter between government and government, and it is no
concern of either government whether the other will have to act or sign by one
or two or three branch.es to make it valid. The same difficulty in settling the
terms of the compromis may be raised by a single foreign office, or by either
of however many branches of government whose concurrence may be necessary.
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If we begin now with a restricted number of obligatory arbitration cases,
as our project proposes, there is no doubt that before the next Conference meets
the number will be considerably augmented by additions under the article pro-
viding for a supplementary protocol. At the same time it is clear that a world-
wide treaty will not prevent the Powers from continuing to conclude among
themselves individual conventions of arbitration, under all of which the same
inevitable necessity for a compromis will always recur. But in signing a world-
wide convention, does a nation renounce absolutely the choice between arbitra-
tion and force? If one of the parties should refuse to conclude the compromis
or to execute the award, the other has always the same right of recourse to force
which it ever had if no treaty had been made. In that case the only question
will be, whether it will venture upon that extreme remedy, in defiance of public
opinion, or will have patience still and make further amicable efforts to bring
the adversary to reason.

So far as regards the compromis, the arguments of the opponents of the
project have been refuted by the words, as logical as they are eloquent, of Mr.

ReNAuLT. Whether it is a question of an individual arbitration treaty or
[76] a world-wide treaty, a compromis, as he has shown, will always be neces-

sary. At the same time he has conclusively shown that the United States,
by reason of the fact that the Senate must approve the compromis, is not less
bound than other Powers by a general treaty of arbitration. He has manifested
a masterly knowledge of the force and effect of the detailed provisions of our
constitution and of its general working. No American lawyer could have
explained it better.

Sometimes the settlement of the terms of the compromis is the most impor-
tant question involved in the treaty and in its execution, as has been well illus-
trated by Mr. RENAULT in the case of the Alabama Claims, which resulted in the
Geneva arbitration, where the settlement of the compromis is generally believed
to have really settled the case and compelled the decision which was subsequently
made by the arbitrators. That is why the United States, as well as Great Britain,
in the examination of the project for the creation of the court of arbitral justice,
refused to intrust the special committee with the settlement of the compromis,
preferring to reserve the right to themselves to make their own international
bargains in matters so important.

Again we have heard from Baron MarscHALL a new illustration drawn
from the “open door.” Three or four years ago we used to hear a great deal
about the “ open door,” but of late the whole world has been silent on the subject
.until our distinguished friend brought it up for illustrative purposes on the present
argument. The making of the treaty, he says, always leaves an inner door to be
passed through, to wit, the making of the compromis; and, he says, to this door
each of the high contracting parties holds a key, and when one of them presents
himself with his key for the opening, the other may come and say,

I cannot open my lock with my key because my Senate has the key.

Well, the Senate is just as essentially a part of the power that holds the key for
the United States as the President is, and until they are both ready to give the
word, the door cannot be opened. But so it is with every government which
requires the concurrence of more than one branch to the making of the com-
promis; and the same difficulty arises if the foreign secretary of one party, who
is enabled to act alone, says, “I am not ready to produce my key.”
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A sufficient reply has been given by Mr. ReNavLt. Itis nota questl?n Czlf
knowing whether there are several keys, but wbether the door 1s open or cbose ;
From the moment when the arbitration treaty is concluded, each party is bound
to unlock the door for both to pass through upon reasonable; terms. Qne party
cannot settle for the other what terms are reasonable, and until both parties agree,
the compromis is not settled and the door is not open, whether the settlement of
the compromis and of the opening of the door depends on t.he Senate, an
executive council, a parliament, a sovereign, or any otf.ler admmlstratx.ve entity.
Always, as I have so frequently insisted, it is a question of gooc! faith in the
action of the government on either side, however that government is constituted.
Arbitration is concluded not between two or more underlying adm1mstrat19n§ of
government, but between the two States, between the two Powers, as distinct
national entities, and the carrying out of every step is between them,

This atmosphere of mistrust or distrust in which it has been sought to
envelop the whole question ought to be cleared away. It is the most noxious

atmosphere in which international questions can be discussed in an inter-
[77]1 national conference, and it ought to give place to the mutual spirit of

abiding confidence and good-will. For the government that I represent,
I can best dispel it by a reference to our past, which answers more eloquently
than any words of mine can do, all the objections that have been raised. Dur-
ing the last fifty years the United States have, I believe, concluded as many
treaties of arbitration as any other Power, and never in one instance has it failed
to conclude the compromis required by the treaty. From the moment the arbitra-
- tion agreement has been entered into which required the compromis, it has
regarded the making of it on reasonable terms as a national necessity and the
imperative requirement of good faith. And should it continue as a nation for a
thousand years to come, it will never fail to honor its engagements, and the
Senate, in the future as in the past, will ever be ready to complete the compromis
in the spirit that the treaty requires. .

Throughout the world the necessity of general arbitration is felt and pro-
claimed. The joint action of all the States of America, North and South, at the
Pan American Conferences at Mexico and at Rio de Janeiro, demonstrates that
all the States of America are of one mind, that the whole western hemisphere
is a unit on this subject, and with one voice aspires to conclude .a world-wide
convention for the settlement of international disputes as preventive of war.
If in this great cause you will lend us your cooperation, you will sustain the
interests of humanity and civilization, and by the unanimous adoption of our
project we shall grandly promote the welfare of mankind.

_His Excellency Mr. Milovan Milovanovitch expresses himself as follows:
Ip submit.ting to this high assembly, at the beginning of its labors, its first proposi-
tion relative to obligatOTy arbitration, the Serbian delegation was guided by the
conviction that the main task of the Second Peace Conference consisted in
searching for the means to reduce, if not to do away altogether with the causes
of wars by substituting right in the place of force in the settlement of inter-
national disputes. Obligatory arbitration, that is to say, the obligation freely
assumed, but assented to in advance and in a general way by the sovereign
States, to submit to arbitration controversies having arisen between them, being
for that reason, by common judgment, the most efficacious means, it is the organi-
zation of this arbitration, the first step in the organization of peace among the
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civilized nations, which was to form the main subject of the discussions of our
conference.

On the same occasion I have had the honor to declare that the Serbian
proposition had taken into account the reasons and the conditions which
prevent the giving even now of a general bearing to the principle of obliga-
tory arbitration and the extension of its application, without distinction, to all
international disputes. It was indeed necessary to face this evidence and to
recognize, while yet regretting it, that imperious irreducible necessities demanded
limitation of obligatory arbitration to strictly definite questions in order to exclude
from it, above all, disputes of a political nature affecting the independence, the
vital interests or the honor of the States, although it is precisely disputes of such
a character which have been in the past and which will be in the future the direct
causes of wars.

Thus reduced as to the field of its application and encompassed within
limits no longer including any of those causes which readily impel nations to
fly at each other, obligatory arbitration, as it was looked upon in our proposi-
tion, no longer answered, it is true, to the hopes which the apostles of peace
placed in it, but, nevertheless, and apart from the merit of affirming the prin-
ciple of juridical sanction in public international law, its practical and immediate
value would also have been important. According to our formula obligatory
arbitration would, in effect, still be applicable to questions in which the important

interests of the States and of private individuals are involved, and which,
[78] while not directly causing armed conflicts, oftentimes determine the forma-

tion of the currents of sympathy or of antipathy between the nations and
thus indirectly exercise their influence upon wars.

In order to afford obligatory arbitration the possibility of developing all its
beneficent action and of affirming itself as the regenerating principle of interna-
tional law, it was, in our mind, necessary to submit to its application those mat-
ters of a non-political nature which, affecting more general interests, give rise to
frictions and to the most frequent conflicts. This is why, without entering into
a detailed statement of the more or less inoffensive questions, we insistently
demanded that the following two classes of controversies, those regarding the
interpretation and the application of treaties of commerce, and those concerning
the settlement of pecuniary matters should be expressly included therein. No
one will deny that controversies of this nature, taken by themselves, while
not leading to the danger of a rupture, nevertheless frequently lead, by their multi-
plicity and their common weight upon the general feeling, to the creation,
in time, of dangerous tensions. Thus it will be an indisputable service, not only
to justice, but also directly to the cause of peace, to give a juridical solution, by
way of arbitration, to controversies of this kind whenever one might not have
been able to settle them through diplomacy. This would mean, if you will permit
of my using the expression, the purification, the disinfection of the international
political atmosphere, and in an atmosphere thus purified, it would be easier to
prevent, or to lessen if they could not be prevented altogether, clashes between
States for those cases left outside the field of obligatory arbitration.

The project worked out by the committee of examination which is now
submitted for the approval of this Commission, is far from being satisfactory
all around. Above all, we find fault with it because the list of cases for which
it admits obligatory arbitration does not contain any of these matters that might
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have given to this principle a real and Practical importance an Lrlr}portant pz;)x:: in
the development of international relations. Not only does o {gator}; arbitra-
tion, as regulated by that project, not extend to all the Stlpula‘tl‘OI’lS of treaties
of commerce, which had been the obJect.of the Sel’blfin proposition, but on t'he
contrary, it was not possible to secure 1n the committee an absolute majority
in favor of obligatory arbitration for any substant{al matter whatever qf the.ase
treaties, not even for the conventional customs tariff, although upon this point
and within recent times, the compromis clause has, so to say, begome a clause
of style. This is true also with regard to .disputes concerned. with th(? settle-
ment of pecuniary matters which the.pro.]ect of. the committee subjects to
obligatory arbitration under such restrictions as to give occasion to doubt that in
this direction appreciable progress will be realized.

The conclusions to be drawn from these rapid and summary statements
which I have just presented are not encouraging, it myst be said,.for the par.tisans
of obligatory arbitration. For the only chief point upon w?uch a unanimous
agreement could be reached is the negative point that questions of a political
nature are excluded from all stipulations relative to obligatory arbitration. As
for the other non-political matters or matters of a judicial or technical nature,
it became finally necessary to eliminate all such as are of practical value and
bring in touch appreciable interests of any nature whatsoever, because of the
impossibility of obtaining, so far as these matters are concerned, a unanimous
or an almost unanimous approval, or even an absolute majority of the committee.
As submitted to the Commission, the project is not a step forward in the immedi-
ate application of obligatory arbitration with regard to the existing positive law.

Moreover, the committee has not even thought it its duty to register as a

' [79] rule of general application that which, in this respect, most of the States
have already approved in their mutual relations through conventions previ-
ously signed and put into force.

Under these conditions, the provisions of the project worked out by the com-
mittee of examination relative to obligatory arbitration lose, in our opinion,
almost all their important practical value, and, in consequence, even though this
project were to be approved in its totality, the public opinion of the world,
which expected something different from this conference, would not be satisfied
in its most legitimate and best founded aspirations. Nevertheless, while declar-
ing that this project is insufficient, we shall resolutely vote in its favor, espe-
cially and above all because it contains the formal affirmation of the unreserved
application of the principle of obligatory arbitration to the disputes between
sovereign States, the principle which in international relations will alone give
authority to the reign of effective law, law supported by juridical sanction. For
the same reason we would likewise vote in favor of any, even a more modest
proposition, provided the same affirmation relative to the application of the prin-
ciple of obligatory arbitration is contained in it, for we believe firmly that when
once introduced into the field of international law, this principle will make
its way forward. And in adopting this as our rule of conduct, we shall find com-
.fort for the insufficiency of the result obtained, in remembering that other noble
ideas that have upset and regenerated the world, have frequently had very modest
beginnings. (Applause.)

His Excellency Baron Marschall von Bieberstein: GENTLEMEN : The hour is
too advanced for me to enter into further details in respect to my answer to
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the discourses pronounced by Mr. Louis REnauLT and his Excellency the first
delegate from the United States of America. I wish to say but a few words: I
desire to express my hearty thanks to his Excellency Mr. Cuoate for the kind
words which he expressed regarding myself, and I hasten to say that his remark,
regarding my changed attitude has in no way offended me. Gentlemen, I am an
old parliamentarian, and I know that such an argument is a favorite one in
parliamentary debates.

If his Excellency Mr. CHOATE were right, and if, in truth, I had this morn-
ing affirmed an opinion other than the one I expressed on July 23, such a fact
would not be a reproach, but, on the contrary, it would prove that I have learned
something, that at the close of this conference I am wiser than I was at its be-
ginning ; this, moreover, should not be surprising if you will remember that for
four months I have been in continual relation with so eminent a statesman
as his Excellency Mr. CHOATE.

But unfortunately, to-day even as four months ago, I hold the same con-
victions, and I take the liberty of handing to Mr. CHOATE the minutes which
attest that fact. To-day, as then, I am not a partisan of abstract obligatory
arbitration, but a partisan of real obligatory arbitration, which can be realized only
in the individual system and which I regard as impossible in the world system.
(Repeated applause.)

His Excellency Sir Edward Fry expresses himself in these terms:

With the greatest interest we have read the words pronounced this morn-
ing and this afternoon by our colleagues.

In his eloquent discourse, his Excellency the Ambassador from Germany
has entered into a criticism so subtile and minute that he was able to demonstrate
before us the uselessness of Article 1 of the project, but which, nevertheless, has
been textually taken—as he himself stated—from the obligatory arbitration treaty

concluded between Germany and Great Britain in the month of July, 1904.
[80] But I do not intend, gentlemen, to follow in detail the discourse of my
distinguished colleague: I shall confine myself to two remarks:

1. Arbitration in all its forms derives its origin from the free consent of
the Powers in dispute, and the only difference between so-called compulsory
arbitration and optional arbitration consists in the circumstance that the consent
is given in advance in the former case while in the latter it is given after the
dispute arises. In either case it is only a question of a sovereign act on the part
of the Powers at variance, which by no means affects the independence of these
Powers any more than a contract concluded affects the independence of the con-
tracting party.

National laws recognize the utility of an agreement made for the purpose
of settling a difference and drawn up before the latter occurs, provided such
agreement relates only to differences whose nature can be foreseen. Why cannot
an international law follow the same course of development as a national law
in this as well as in other cases?

2. T admit that it may be said, and not without reason, that in view of
the reservations and the power of denunciation stipulated in the project, the
compulsory character of the Convention is not very pronounced and the vinculum
juris may be broken without difficulty. But, I repeat, the nations of the world
do not allow themselves to be guided solely by legal theories or bound by vincula
juris, and I consider that the Convention, however weak it may be from a legal
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standpoint, will nevertheless have a great moral value as an expression of the
conscience of the civilized world. ) . .

A law made by a people is inseparably connected with the m_ora}l idea wh1§h
inspired it. We cannot divorce the moral idea from the law yvhlch expresses it.
It is certain that, just as a law which is not suppm:ted'by universal consent can
be of no utility, a moral idea gains by being embodied in a law. o .

I beg of you, gentlemen, in my capacity as the oldest of t}}e jurists in this
conference, not to reject the project of the committee of examination solely on
the basis of legal and technical reasons. '

In my judgment, gentlemen, the time for discussion has passed. For week-s,
aye for months, we have discussed the question, and I believe that we l?egln
to feel that we have had enough of it. A certain lassitude becomes evident
and it is with impatience that we hear the words ‘ obligatory arbitration.”
We are acquainted with all the points of view, with all the arguments for and
against, and I believe that no discourse, no matter how eloquent it may have been,
has gained or lost a single vote for the cause that is pleaded. Therefore, let us,
as soon as possible, get to the votes and to the farewells. *

His Excellency Baron Marschall von Bieberstein: His Excellency Sir
Epwarp Fry and Mr. Louis RENAULT have turned against me the very terms
of the arbitration treaty concluded between Germany and Great Britain in 1904,
in which they have singled out the words “ questions of a juridical nature,” and
the reservations concerning “the honor and the vital interests.”

Gentlemen, I cannot go on incessantly repeating myself.

In my discourse of July 23, I have already declared that certain expressions
that have an importance between two States which know one another have no
importance whatever in a world treaty; and in my discourse of this forenoon
I repeated it.

His Excellency Samad Khan Momtas-es-Saltaneh expresses himself as
follows:

I had requested the privilege of speaking in order to make a small state-

.ment in favor of the great cause, but, after having listened to some dis-
[81] courses both eloquent and pessimistic upon obligatory arbitration, I wish

to say that, even while being in complete accord with the eminent orators
who have tried to point out to us with much authority the obstacles we might
encounter upon our way and the gaps that would be evident in the Conven-
tion which is in preparation, we find that the advantages of a world
arbitration convention are so great and the guarantee it will offer to the
whole world is so immense that it is our duty to disregard the relatively small
obstacles and to leave it to our, perhaps more fortunate, successors to fill in those
gaps. :

It is, therefore, with these sentiments, and more convinced than ever, that
I hasten to make my declaration. :

In the 'opinion of the world, the great merit of this conference is the fact
that all national consciences are here on an equal footing, and that each of the
tStatt}?s that we are representing here is entitled to its share of justice and of

ruth.

We are gathere.d he.re, all of us, to manifest as with one voice, our devotion
to the cause of arbitration. Ur_lfo'rtunately, we know that this great cause will
not triumph over night, but this is one more reason why its defenders should
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show themselves persevering and faithful. As for myself, it is with a feeling
of respect and of pride that, in the name of my Government, I contribute one
stone to the construction of the edifice for which, without distinction of country,
of continents, of races, mankind is grateful to our predecessors for having dug
the foundation. The question now is to raise it a bit higher, until the day when,
more fortunate than ourselves, our successors may celebrate its definitive and
glorious accomplishment.

In consequence, we vote for the principle of arbitration and for its widest
applications. (Applause.)

His Excellency Turkhan Pasha: By the order of its Government, the Otto-
man delegation declares that it may not agree to any proposition tending to obliga-
tory arbitration. In consequence, it will vote against the project for obligatory
arbitration which has been presented by the committee of examination.

His Excellency Mr. Martens states that after so many superb discourses,
he shall not fail in the agreeable duty of being concise in his remarks. In the
course of this day many criticisms, of a purely juridical nature, have been
directed against the project of the committee of examination. It must not be
forgotten, however, that the question of obligatory arbitration is, above all, a
world question, a question of civilization and of culture. The eyes of all the
peoples are turned toward obligatory arbitration, as it were toward a luminous
lighthouse, and the voices that demand its introduction become more and more
pressing. We must, above all, think of the moral effect which the decision of
the conference in favor of obligatory arbitration might exercise.

His Excellency Mr. MARTENS then explains why the Russian propositions
are this day more modest than they were in 1899, as regards the scope of obliga-
tory arbitration. During the last eight years Russia has forgotten nothing and
learned much. To-day she wishes to secure at least something, and, at all
events to pass the first mark and proclaim the great principle of obligatory
arbitration.

The speaker then stresses the intimate and necessary bond between the insti-
tution of obligatory arbitration and that of a really permanent arbitral court.
This is the reason why the Russian delegation presented its small and modest
project for a court of three judges, chosen from amongst the members of the
existing court. In order that obligatory arbitration may rest upon solid bases
a court is required, to which access is easy and uncostly, a court with doors
and windows open to all the world. The two questions are intimately bound
together; they cannot be solved separately. Before leaving The Hague, it is our

duty not only to proclaim the principle of obligatory arbitration, but also
[82] to create a court whose simple machinery and regular operation would

facilitate the application of the great new principle introduced into infer-
national life. (Applause.) : .

His Excellency Mr. Lou Tseng-tsiang makes the following declaration:

I have requested the privilege to speak in order that in a few words I may
explain our vote which until now was favorable to the project in question, but
which has now become unfavorable, to our great regret, through the insertion of
Article 16 L

After having acquainted ourselves with the report before us and not having
found in the said report any explanation concerning the object of the insertion
of Article 161 in the project of the Convention to be concluded, we believe it our
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duty to state before the hifghhassclamb]y‘ that tfhe :;)rittirifi ;11 question is in full contra-
icti ith the opinion of the champions of a .

dlcm’)l{lhzv goal to“Lr)ards which all our efforts are tending, the ef"forts both of the

committee and of the Commission, is to widen as much as possible the classes of

differences that might be submitted for arbitration; a restriction of these .classes

would be a grave denial of the so noble ar§d S0 eleva-tted purpose qf e%:tendmg the

empire of law and of fortifying the sentiment of mternatlor}al justice.

Furthermore, the article in question seems to us to be directed especially at
certain countries, among others, at our own; i.n consequence, we could not but
vigorously protest against this clause, and, until it is removed,. we could not })ut
vote against this project containing a clause contrary to equity and to justice,
which are the fundamental elements of arbitration itself. ) .

His Excellency Mr. Keiroku Tsudzuki: Not having received the erudlte. and
comprehensive report of Baron GUILLAUME until about ten o’clock last night,
I have not even had time to read it, and even less time to study it. On the
other hand, not having been a member of the committee of examinatiop, it was
with great difficulty that we were able to discover where the great articles dis-
cussed this day with so much warmth could be found or where they had been
hidden away. But this did not prevent me from listening with great attention,
and with the greatest interest, to all the arguments for and against. And I find
myself in a very embarrassing situation, because I feel that there are good reasons
on both sides. Nevertheless, as we have always supported the principle of arbitra-
tion and as we represent a country which belongs to the small minority of the
States that have actually appealed to the machinery available at The Hague for
settling international differences, and again as we deeply appreciate the noble,
pacific and humanitarian ideas that give life to the institution of arbitration, it is
necessary to confess that the psychologic balance of our,delegation has rather
inclined toward those who have supported the principle, rather than those who
have fought it. But, in spite of all that, it is nevertheless necessary to state that
the consecration of the principle of arbitration to a universal obligation is at
least a new point of departure beyond the great lines traced by the Convention
of 1899. This consecration is of a nature which may lead to very serious con-
sequences and responsibilities and to the rather grave limitations of sovereignty
of each contracting State. Hence, I do not believe that it is unreasonable to ask
that the Governments be given the necessary time to subject the matter to a
thorough study before they are obliged to pronounce themselves finally upon the
propos.ition presented to us; that we will be given time to enter upon a preliminary
and minute examination of the question in all its aspects, and in all its reper-
cussions upon the political, economic and legal activities of the national and inter-
national life of my country, before taking our final attitude.

Under these circumstances, I shall reserve my opinion upon the proposition

an.d shall abstain from voting.
[83] His Excellgncy Mr. B{'un: The Danish Government gives its full and com-

'plete adhesion to thfa idea of obligatory arbitration, of which it has given
practical propf by congludmg several obligatory arbitration treaties not containing
any reservation; and it has learned with deep regret that the negotiations of the
grt)ir;i?;f:ce seem bound not to reach a general and immediate application of this

In view of these circumstances, it has, nevertheless, authorized me to vote
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for the Portuguese-British proposition, as well as secondarily for the propositions
of more restricted scope that are submitted.

Mr. Corragioni d’Orelli: The Siamese delegation avails itself of this op-
portunity to declare once more, that, according to the instructions it has received,
it shall vote as in the past, in favor of any proposition the object of which is the
confirmation and the more general application of the principle of arbitration. Its
sympathy for obligatory arbitration is not less real and sincere, and we would,
indeed, have been very happy to give our approval, without reservation, to the
project which is submitted to us and which consecrates this principle.

It is true that we hoped to be able to vote in favor of the whole project, but
we shall be obliged to make reservations regarding Article 161, of the British
project, dealing with the interpretation or the application of extraterritorial
rights. In the name of the Siamese delegation, I reserve the privilege of explain-
ing our viewpoint in this matter when we proceed to the discussion of the
project.

His Excellency Samad Khan Momtas-es-Saltaneh declares that he will
likewise have to speak of Article 16/, but that in awaiting the propitious moment
he supports the declaration made by the Siamese delegation.

His Excellency Mr. Mérey von Kapos-Mére makes the following address:

If, in spite of the late hour and the impatience which probably is felt by
many of our colleagues, I have still asked for the privilege to speak, it is because,
being the author of a proposition which, at a certain moment, that is to say,
when it was submitted to a vote in the committee of examination, camé near
receiving the most favorable vote and passing as first proposition to the Com-
mission, I feel in a measure compelled to explain, in a very brief way, my way of
looking at the subject of obligatory arbitration.

I begin with the declaration that to a certain point I am a part1san of
obligatory arbitration properly so-called, that is to say, without restriction and
without reservations, and I will even to-day add that I am not merely a platonic
partisan of it. Moreover, I have given proof of this, and in that way I have
justified the words which his Excellency Marquis pE SovErRAL has done me
the honor of quoting in his brilliant speech of this-day, in submitting to the
committee of examination a proposition which had a two-fold object: the estab-
lishment of the unanimous acceptance of the principle of obligatory arbitration
and its practical application within a short time.

In my opinion, obligatory arbitration may be usefully applied to certain
well defined matters not being of a political nature nor even exclusively of
a juridical nature, but rather of a technical character. The application of
obligatory arbitration to political questions, or even in a general way to grave
or important questions, will in all probability remain for a long time to come
a fair but unrealizable dream. Gentlemen, you see that in my opinion the field
of obligatory arbitration is at the present time rather of a relatively narrow
nature. The first consequence that I draw from this premise is that in our dis-
cussions the importance of the matter of obligatory arbitration has now and
then been exaggerated. Even if we were unanimously agreed to accept henceforth

all of the Anglo-American list, that would be indulging ourselves in a fatal
[84] illusion in believing that we would in this way have contributed to the
peace of the world or satisfied the demands of mankind. It requires but
a modest diplomatic experience to realize that never before has a grave dispute
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arisen between several Powers with regard to any one of the points in this list.
Looked at from the point of view of these great and noble ideas, the entire
list represents nothing but trifling matters. Mankind and general peace stand
not to gain anything by it. The only ones to draw profit from it vyould be the
Governments, the chancelleries that might rid themselves of some interminable
and rather fruitless correspondence. If somewhere in fche world there; were a
pharmacy where medicines could be found for the curing of all the ills irom
which mankind suffers, obligatory arbitration would certainly not be ranked in it
as among the heroic remedies, but would at the most figure among tho§e modest
and inoffensive family medicines fit, at most, to relieve a passing dlscomfor.t.
He would be a bad physician, however, who, making the rounds of the rooms in
a hospital, would content himself with writing out a prescription and having the
same medicine administered to all the sick, without having. studied the nature
and examined the location and extent of the trouble of each patient, without
having taken into account their different individualities. To be sure, as far as
concerns the use of an inoffensive drug, the consequences of such a procedure
would hardly be catastrophic, and the sick would not die of it. Nevertheless,
complications would arise in some, aggravations of the sickness would take
place in others and the disciple of Asclepios in question would certainly deserve
to be called unpardonably superficial. I shall now abandon the metaphor for the
moment and return to the matter of obligatory arbitration. We have recognized
—and in this our opinions were not divided—that obligatory arbitration offers the
practical means for removing and solving certain controversies that might arise
with regard to the interpretation of a whole category of international treaties,
It is incontestable that these treaties contain a long series of stipulations of a
purely technical nature, and without any intention of casting doubt upon the
vast and pronounced learning of the members of this conference, I cannot help but
wonder if we also are specialists in all these matters, and if among us there are
many experts in postal matters, in matters of telegraph, of submarine cables, on
the gauging of vessels, of collision upon the high seas, etc. Still, it is proposed
that we should light-heartedly and as a whole submit to obligatory arbitration
the totality of these treaties with the text of which many of us are undoubtedly
unacquainted and whose technical phase not one of us is even capable of under-
standing. Accustomed to act in the exercise of my functions only when I am
fully acquainted with the case, I cannot admit, on my part, such a manner of
procedure ; I will not go to the extent of pretending that the consequences thereof
would be fatal, but I feel convinced that by adopting here in the Conference
a list—however small—we would be taking a step without sufficient consideration,
one whose consequences we could not foresee. Instead of removing the calami-
ties that we have in view, we would create new ones. This is the reason why I
have permitted myself to do what every conscientious physician would do in a
lxke_ case: call for a consultation of specialists. The proceeding is perhaps less
rapid, less radical, but certainly more earnest and sure. If public opinion truly
attaches some importance to the application of obligatory arbitration to these
questions of' lesser .importance—a fact as to which I am personally not
:ﬁrtam—xtvwdl remain patient for another year after having waited for cen-
ries.
.. I do not, at least not at present, desire to enter into the discussion of the
juridical phase of the entire question. Better than I could have done in this
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respect, his Excellency the first delegate from Germany has pointed to all the
weak spots, to all the juridical anomalies of the proposal which has been sub-

mitted to us. I have confined myself to calling your attention to the tech-
[85] nical aspect of the matter. And in doing so I have implicitly given reasons

for the Austro-Hungarian proposition. This proposition is also before you.
It consists of two parts: the establishment of the unanimous acceptance of the
principle of obligatory arbitration and the application of this principle to certain
treaties—or to parts of treaties—after a previous study left to the competent
departments. In accepting this resolution each one of us would, at the end of a
year, come to the same conclusion—if not to a more important conclusion than
the one we would secure in now adopting the list or the protocol. But instead of
taking a definite engagement at the present time in ignorance of its importance
or of its details, we would be acting prudently in leaving it with our Governments
to closely examine the field within which obligatory arbitration shall hence-
forward be exercised. The question is not one of acting swiftly, but of acting
well.

With great attention I have listened to the exceptionally remarkable dis-
courses that have been delivered up to the present time upon the matter that pre-
occupies us. On the part of the majority of the members we have listened to
optimistic discourses, to discourses full of conviction and full of enthusiasm,
The minority has endeavored to show us the other side of the medal. That
which is certain is the fact that we are discussing a serious question, a series of
articles and of stipulations which, after they have been adopted, would
bind our Governments. Sentiment—not to mention sentimentalism—has no place
in such a discussion. And even though one of the preceding speakers has sought
to act upon the minds of the representatives of the small States by dazzling before
their eyes the advantages that would result for the weak from the introduction of
obligatory arbitration, I, in my turn, now address myself to these same repre-
sentatives by giving them the very sincere advice to distrust such a hope. For
one case in which the weaker will profit by the institution of obligatory arbitra-
tion, there will be ten other cases in which he will feel its consequences and its
rigors. It will suffice to recall a certain number of cases when, within the last
ten years, small States have had recourse to arbitration with regard to great
Powers, in order to realize that this weapon with two edges—for such is inter-
national arbitration—is not always in favor of the weak.

In closing, there is left for me to say that, for reasons which I have taken
the liberty of unfolding and which other speakers had already dwelled on before
me, I am not able to accept the proposition of the committee of examination.
Convinced that this proposition will not receive the unanimity—or almost the
unanimity—of the required number of votes, I believe—without being, in a gen-
eral way, an optimist—that the Austro-Hungarian resolution will soon be re-
garded as the only possible and practical issue of our discussion upon the ques-
tion of obligatory arbitration.

His Excellency Mr. Beldiman desires, before the close of the meeting, to
remind Mr. Louts ReENAULT of the fact that Roumania has concluded several
treaties of commerce with compromis clauses. This fact is in no way in contra-
diction to that which he declared in the meeting of this forenoon; he reserves
unto himself the right to bring it up again.

The President declares that, after the two meetings which have just been

.
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held, the Commission is on the eve of an admirable day of labor and of
discussion. ) )

Many have found that the time given to our labors by the committee of
examination has been long. I hope that those who were not present at these
meetings will admit that this time has not been wasted: it is thanks to the length
of time given that such a discussion could be procured and a preparation made for
a solution.

Equal homage must be paid to all, both to those who have fought and to
those who have advocated the project: for it is from this collaboration of pro and
con that we secure the necessary light, and it may be stated that all have equally
contributed to our definitive decisions.

I have not desired to participate in the discussion, but I cannot bring it
to a close without giving expression to my personal feeling and to my conclu-

sions.
[86] As President, I have, furthermore, a duty to fulfill. I have promised to
lead the totality of our good-will as far as possible along the road.

I shall still have to exert all my efforts in order that the work of our eleven
meetings of the Commission and of our seventeen meetings of the committee of
examination may not remain useless, and that it may yield the largest amount
of fruit. :

For that purpose, I must in the first place make clear the object that brings
us together. I must endeavor to delimit exactly the points that separate us and
not to let it be believed that they extend to other objects.

Reference has already been made to my words of last August:

We are here to be united and not to be counted.

I shall not forget them when I am to find out by what means it will be
possible, by the aid of us all, to mark a new progress for the great cause of
arbitration.

The principle of obligatory arbitration is no longer contested. :

All have declared themselves in that sense. As for himself, Baron
MarscHALL has clearly stated to us:

In princigle, the German Government is to-day in favor of the idea of
obligatory arbitration,

.'We. are all of us glad to see that the treaties of permanent and obligatory
arbitration are increasing.! All have commended the ITtalo-Argentine treaty which
was concluded here but a few days ago. All of us are convinced that the applica-
tion of obligatory arbitration may be made to all the disputes of a juridical
nature and relative to the interpretation of treaties.”” The proof thereof is
found in the many treaties of Italy, of Germany, of Great Britain, of the United
States, and of the Argentine Republic.

But the two questions that still remain before us are the following:
1. _Can obligatory arbitration be established by a universal convention for
e disputes of a legal nature or relative to the interpretation of treaties? |
Yf:s; SO answers your committee by fourteen votes against four, with the
exception of the necessary reservation of independence and vital intérests.

thes

* Thirty-three treaties from 1899 to 1907,
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2. Even with regard to certain ones of these disputes, cannot obligatory
arbitration be established without reservation of this kind, by the same con-
vention?

Yes; so answers again your committee by thirteen votes against four and
with one abstention.

Upon the first of these two points the opposition seems to be stronger.
With great force this clause of the reservation of vital interests is criticized;
but it is so only because it has been found too elastic, and because arbitration is
not then sufficiently obligatory. We but wish to follow, and it is through wisdom
that we are not going farther.

Moreover, are we not entitled to the right to recall the fact that the German
delegation itself admits in certain cases the usefulness, the moral worth of this
clause; and does not the delegation itself admit the insertion of the clause in the
provisions relative to the compromis before the permanent court?

We repeat it, it has but a moral worth, but is that worth negligible? And
is it not precisely this of the reservation which, in the eyes of the civilized world,
leaves to the Convention its high worth, without its resulting in peril for the
legitimate interests of the various States?

Upon the second point an agreement is easier: everyone admits equally the
principle of an arbitration case without reservation. But some call for time that
they may take up the technical study of each of the cases proposed.

[87] At bottom but two things are contested:

1. The right, in the Convention itself, to call upon all the Powers to con-
sent, for disputes of a legal nature, to recourse to obligatory arbitration under
reservation of their essential interests, when, moreover, arbitration without
reservation is included in all special treaties.

2. The right, either in an article of the Convention itself, or in a protocol
annexed to this convention, to form the legal bond establishing arbitration without
reservations for certain.definite cases between the Powers which, on the prin-
ciple of reciprocity, are already prepared to approve thereof.

In short, and for the disputes just referred to, we are willing to establish
obligatory arbitration:

either between two States, taken in twos and treating outside of the con-
clusions reached by the Conference,

or even between all or part of the Powers represented here, on the condi-
tion that they assume no engagement, either in the universal convention for the
pacific settlement of international disputes, or even in any form whatever, so
long as this Conference shall not have adjourned.

Is it then an idle question of form that we are now discussing?

What is it we ask for?

The affirmation of the principle of obligatory arbitration for disputes of a
juridical nature, with the right to make reservation for the vital interests of
the States;

The affirmation that, for the civilized peoples, there are certain kinds of
questions, either of a purely financial character, or connected with international
interests common to all the peoples, for which we definitively desire that law
should be the only rule between the nations.

Finally, we demand that those who have already decided in their own minds
in this sense may here declare that opinion.
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But what to us is of particular importance is the significance that may be
attached to our acts, according as our signatures shall or shall not be found
at the bottom of a * Hague Convention.” It is important to us that. it may not
be said that the Second Hague Conference disbanded without having marked
decisive progress in the cause of international arbitration. '

In the note communicated by the Russian Government to the First Confer-
ence of 1899, eloquent reference was made to “that category of treaties always
and necessarily expressing the concordance of identical and common interests
of the international society.” . . .

In employing this expression, the Russian note had in ml‘nd umv?rsal
unions—such, for instance, as the postal, telegraphic and sanitary unions,
etc. . . . :
But if there are between all thé peoples these interests of a material, economic
and sanitary character that are common to them all, and for the defense of
which they feel there is a close solidarity between them, it may be stated that
since 1899 they have equally recognized that there is between them an interest
superior to all those just enumerated—or still better, an interest still more general
and whose safe-guarding guarantees at the same time the protection of all the
others; it is that of the maintenance of peace, of a peace established upon the
respect of mutual rights, and without which all the other common possessions
of the nations may find themselves compromised. :

In 1899 the reporter of the Convention of July 29 stated that there is a
“society of nations,” and a pacific settlement of disputes between them is the
first object of this society.

Now, gentlemen, it is at The Hague that this society has clearly taken con-

science of itself—it is the Hague international institution that represents it
[88] in the eyes of the world; it is there that, both in the legislation regarding

war and that regarding peace, the rules for the organization and the de-
velopment of this society are being worked out, and, as. it were, the code of its
organic acts. )

All that which is being accomplished here assumes the high significance of
being the fruit of the common consent of mankind. Remember what our col-
leagues from Italy and from the Argentine Republic thought it their duty to do
wh?,n but a few days ago they concluded one of the most complete and boldest
obligatory arbitration treaties; they thought it best to communicate its text, in
plenary met?ting, to our Conference, as though they had recognized that the treaty
would receive all of its value only after having here received the consecration
of universal approval.

I_s it, furthermore, possible for us to hope that by way of special agreement,
stte thl?l ever come to formulas of understanding adequate to conciliate all the

ates?

Special negotiations, of course, run the danger that they may be differently
wor.ded, not only because they reflect the state of mind special to this or to that
nation, but even becat}se one Power may refuse to that other Power that par-
ticular concession which would place it, possibly, in a situation of inferiority
for the future, when it will consent to assume the same engagement toward
the totality of the States of the world, in view of the immense advantage

p g
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We are accused of being dreamers, and there are those who believe that
universal arbitration conventions cannot be harmonized with the real interests
of the policy of the various States.

We are told that a State is a historical product whose conditions of exist-

ence and of development cannot be subordinated to the bonds of a treaty con-
cluded without special knowledge of the situation of the other contracting party.
It is also said that it is not possible to agree that the conditions of power of a
nation be changed or transferred; it is not possible that different conditions may
be juridically determined by the articles of an abstract and impersonal con-
vention, .
In our discussions of the two Hague Conferences, we are not considering
and we have never considered seeking to modify the conditions of power of the
various nations, or to intervene in the legitimate development demanded by their
historic tradition, their present forces and the future of their genius. In view
of the fact that each nation is a sovereign person, in moral dignity the equal
of the others, and, be it small or large, weak or powerful, having an equal title
to the respect of its rights, an equal obligation to the accomplishment of its
duties, the States of the world meeting at The Hague only seek to extend
between themselves, as has been stated, the realm of right, and to guarantee
to all, equitably, under the beneficent reign of peace, their natural evolution;
in short, so to act that the development of each may freely but justly continue,
that is to say, without violating the similar right of each of the others.

It is not a reverie, it is a truth of experience which is each day being proven
between the nations as between individuals, that an ever closer network of
common interests unites all living beings. The exchanges of all sorts: material,
economic, intellectual and moral, do not cease to increase—and the resulting
solidarity between the nations is so closely drawn in our day that any trouble
occurring between any two of them in their relations of right and of peace has
an immediate repercussion upon all the other nations.

Let us have here a center where those common interests are recognized and
defined in universal conferences—where their mutual guarantee is insured by
arbitration conventions or by conventions of international jurisdiction,—it will

prove no threat against any of them but a safeguard for all.
[89] In consenting, as a prudent and wise measure, for objects clearly deter-

mined and chosen after a thorough examination, to submit to arbitral deci-
sions conflicts that may cause between them certain differences of a juridical
nature, the interpretation of certain conventions, and of the liquidation of certain
claims, by thus establishing in their midst a realm open alike to every civilized
state, subject exclusively and by obligation to the rule of law, the Powers repre-
sented at The Hague will not only promote decisively and more rapidly than by
any other means the great cause of arbitration, but they will also declare, as they
could not do in any other way, a common good-will to respect international law,
a common feeling of the solidarity of their duties. And this will be, perhaps, the
highest lesson which can be given to man.

Gentlemen, in the course of our labors I have too frequently felt the desire
for understanding and the mutual good-will by which we are animated, not to
hope for a definitive agreement between ourselves. (Repeated applause.)

His Excellency Mr. Mérey von Kapos-Mére: Kindly permit me to make
a brief statement. The PresDENT stated but a minute ago that he would not,
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as I have done, make a distinction between the strong and the weak. I wish to
state that I am not the inventor of this distinction, anq that 'the passage of my
speech in question was the answer and even a polemic against a part of the
address of another speaker. . .
The President reads aloud Articles 37 and 38 of the project of the revised

Convention.:
ArticLE 37

International arbitration has for its object the settlement of disputes between States

by judges of their own choice and on the basis of respect for ‘laV'V. .
Recourse to arbitration implies an engagement to submit in good faith to the award.

ArrticLE 38

In questions of a legal nature, and especially in the interpretation or application of
international conventions, arbitration is recognized by the signatory Powers as the most
effective and at the same time the most equitable means of settling disputes which diplomacy
has failed to settle.

Consequently, it would be desirable that, in disputes about the above-mentioned ques-
tions, the signatory Powers, if the case arise, have recourse to arbitration, in so far as
circumstances permit, )

(No remarks.)

The PrESIDENT asks his Excellency Mr. MErey von Karos-MERE if he does
not see any contradiction between the wording of Article 38 and that of 16 a.

The first delegate from Austria-Hungary having answered in the negative,
the PRESIDENT passes to the reading aloud of the Anglo-American project,! and
puts Article 16 ¢ to a vote. ’

ArTICLE 160

Differences of a legal nature, and especially those relating to the interpretation of

treaties existing between two or more of the contracting States, which may in future
[90] arise between them and which it may not have been possible to settle by diplomacy,

shall be submitted to arbitration, provided, nevertheless, that they do not affect the
vital interests, the independence or the honor of any of the said States, and do not concern
the interests of other States not involved in the dispute.

Article 16 g, put to a vote, is adopted by thirty-five votes against five, and
four abstentions.

.V oting foz': United States of America, Argentine Republic, Belgium, Bolivia,
Brazil, Bulgaria, Chile, China, Colombia, Cuba, Denmark, Dominican Republic,
Ecuador, Spain, France, Great Britain, Guatemala, Haiti, Italy, Mexico, Nica-
ragua, Norway, Panama, Paraguay, the Netherlands, Peru, Persia, Russia, Sal-
vador, Sgbia, Siam, Sweden, Uruguay, Venezuela.

Votmg qgainst: Germany, Austria-Hungary, Greece, Roumania, Turkey.

Abstaining: Japan, Luxemburg, Montenegro, Switzerland.

Article 16 b is adopted without remarks.

ARTICLE 165

Each signatory Power shall be the

. Ead judge of whether the difference whi i
1ts vital interests, its independence, or i Tach, arises affects

ts honor, and, consequently, is of such a nature as
! Annex 72,



FIFTH MEETING, OCTOBER 5, 1907 93

to be comprised among those which are -excepted from obligatory arbitration, as provided
in the preceding article, :

The meeting closes at seven o’clock.

[The annex to this meeting (pages 91-95 of the Actes et documents), being an English
text of the speech of Mr. CHOATE which appears ante, pp. 73-78, is omitted from this print.]
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SIXTH MEETING

OCTOBER 7, 1907

His Excellency Mr. Léon Bourgeois presiding.

The meeting opens at 10: 15 o’clock. .

Mr. Gil Fortoul and his Excellency Mr. Luis M, Drago who were absent on
Saturday last, at the time of voting upon Articles 16 a and 16 b, declare that
they vote in the affirmative. .

His Excellency Major General Urban Vinaroff states that the Bulgarian
delegation wishes, before voting, to explain its attitude.

The Bulgarian Government has always been and still is favorable to the
extension of arbitration.

But we find ourselves to-day in the presence of two systems, adopted by
different majorities in the committee of examination: the system of the Anglo-
Portuguese proposition and the system proposed by the first delegate from
Austria-Hungary.

The Anglo-American proposition includes various provisions which we find
it impossible to admit, because, in our judgment, they denature the character of
obligatory arbitration in matters of a purely juridical character.

Thus, to our great regret, and as all the articles of this proposition form a
unit or a system, we cannot give it our adhesion.

The program of the day calls {or the continuation of the reading of the
articles of the Anglo-American project relative to obligatory arbitration.

The President puts Article 16 ¢ to a vote.

ArTICiE 16 C

The high contracting Parties recognize that certain of the differences referred to in

Article 16 are by nature subject to arbitration without the reservations mentioned in
Article 16 .

Voting for, 33: United States of America, Argentine Republic, Bolivia,
Brazil, Chile, China, Colombia,  Cuba, Denmark, Dominican Republic,
[97] Ecuador, Spain, France, Great Britain, Guatemala, Haiti, Italy, Mexico,
. Nicaragua, Norway, Panama, Paraguay, the Netherlands, Peru, Persia,
Portugalr Russia, Salvador, Serbia, Siam, Sweden, Uruguay and Venezuela.
Voting against, 8: Germany, Austria-Hungary, Belgium, Bulgaria, Greece,
Roumania, Switzerland and Turkey.
Abstaining, 3: Japan, Luxemburg, Montenegro.
Article 16d is then taken up.

' Annex 72.
9%
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ArticLE 162
In this class of questions they agree to submit to arbitration without reserve the
following differences:
I. Disputes concerning the interpretation and application of conventional stipulations
relating to the following matters.

His Excellency Count Tornielli: In the meeting of August 23, at the moment
when in the committee of examination?® we were about to discuss the article at
present under discussion, I had the honor of calling the attention of the eighteen
delegates there represented to the fact that we had before us two different and
clearly stated opinions. The cause of the difference which had arisen seemed to
me at the time of trifling importance. '
Up to that time everyone had seemed agreed both upon the principle of
obligatory arbitration and upon the existence of matters to which unrestricted
arbitration might be applied. '
At what point does this difference arise? It occurs when putting the prin-
ciple into operation and with regard to the possibilities of the application of the
system of the list, upon which no agreement could be reached. This system was
not new. It had been presented to the First Peace Conference in 1899. It had
not been accepted. It was brought up again and it led to the same'difficulties.
In order not to give one’s opinion with regard to the acceptance of the
system, except upon thorough acquaintance with it, the Italian delegation, in a
meeting of the committee held in the month of August, last, requested that the
various points included .in the list should be voted upon before the acceptance
of the system itself were put to a vote.
Our distinguished President acceded then to our request. We believe that
the position of the question has not greatly changed to-day, and, hence, that it
will be necessary to vote in the first place upon the points, and afterwards upon
the whole of the article. ]
His Excellency Mr. Martens: In the name of the Russian delegation, I have
the honor to state that it will vote in favor of the proposition of the United
States of America, and for the four following cases of the list:
a. Pecuniary claims resulting from damages when the principle of indemnity
is recognized by the parties;
b. Regulation of commercial and industrial companies;
c¢. Civil and commercial procedure;
d. Private international law.
[98] With regard to all the other cases the Russian delegation will abstain from

voting and for different reasons: one of these reasons is that Russia has
not concluded any conventions upon this matter; and another is that several of
these matters are not ready for the principle of obligatory arbitration.

In voting for the four cases of the list and for the proposition of General
PORTER, I declare that the Russian delegation casts its favorable vote in view of
unanimity. Unanimity is the productive force of all conferences, and for the
Peace Conference unanimity is the vital force. It is because of these considera-
tions that the Russian delegation is ready to sacrifice upon the altar of general
understanding, all the cases that it shall have voted but that might not have
secured the unanimity or the near unanimity of the votes.

* Meeting of August 23, of the committee of examination A of the first subcommission
of the First Commission.
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Mozreover, I must state that for the Russian delegation, the questiop of
obligatory arbitration is organically connected with the creation of an effectively
accessible and open arbitration court. _ o .

For the great political questions reserved to opthnal arl:.ntratloq, the prin-
ciple of the free choice of the judges for each case in particular, is perfectly
acceptable, in spite of the considerable expenses entaﬂ.ed by t.hlS manner of pro-
cedure; but in the hypothesis of obligatory arbitration which will be applied
only to secondary questions of a juridical and technical nature, it is indispensable
to have a court operating regularly and access to which would be easy and
inexpensive. ) )

The Russian delegation has not voted for the Convention for the Prize
Court because the latter did not determine the law that would be applied by this
court; for similar reasons it believes that the principle of obligatory arbitration
cannot be realized without an accessible and open international court.

It will vote, therefore, in favor of the Anglo-American project under the
benefit of the reservations which it has just made.

His Excellency Mr. Asser states that three of the cases accepted by the
Russian delegation have not secured an absolute majority of the votes in the
committee, and he wonders if they shall be submitted to the vote of the Com-
mission. '

The President replies that as a general rule a vote will be taken only for
those cases that have secured such a majority ; nevertheless, any member of the
assembly has the incontestable right to call for a vote upon any item of the list.

His Excellency Mr. Keiroku Tsudzuki does not quite see the relation be-
tween Article 16 d and the proposition of General PorTER.

He wishes to state that he will vote for this proposition, provided it has
retained its character of an obligatory measure before the optional recourse to
armed force, and provided it forms an independent proposition.

The President declares that such has always been the intention of General
PorrtER. ‘ .

He then puts to a vote the items of the list that have obtained an absolute
majority in the committee. '

His Excellency Mr. Carlin desires to have it understood that his participa-
tion in the vote does in no way imply his adhesion to the principle of the article.

No. 11. Reciprocal free aid to the indigent sick:

Voting for, 31: United States of America, Argentine Republic, Bolivia,
Brazil, Chile, China, Colombia, Cuba, Denmark, Dominican Republic, Ecuador,
Spain, France, Great Britain, Guatemala, Haiti, Italy, Mexico, Nicaragua,
[99] Norway, Panama, Paraguay, the Netherlands, Peru, Persia, Portugal,
Salvador, Serbia, Sweden, Uruguay and Venezuela.

Voting against, 8: Germany, Austria-Hungary, Belgium, Bulgaria, Greece,
Roumania, Switzerland, Turkey. °

Abstaining, 5: Japan, Luxemburg, Montenegro, Russia, Siam.

The items: No. 6 (International protection of workmen) ; No. 7 (Means of
preventing collisions at sea) ; No. 10 b (Weights and measures) ; No. 2 (Measure-
ment of vessels); No. 3 (Wages and estates of deceased seamen) receive the
same vote.

B. Article 16a: Pecuniary claims for dama

- . ges when the principle of indemnity is
recognized by the parties
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Voting for, 31: United States of America, Argentine Republic, - Bolivia,
Chile, China, Colombia, Cuba, Denmark, Dominican Republic, Ecuador, Spain,
France, Great Britain, Guatemala, Haiti, Italy, Mexico, Nicaragua, Norway,
Panama, Paraguay, the Netherlands, Peru, Persia, Portugal, Russia, Salvador,
Serbia, Sweden, Uruguay and Venezuela.

Voting against, 8: Germany, Austria-Hungary, Belgium, Bulgaria, Greece,
Roumania, Switzerland, Turkey.

Abstaining, 5: Brazil, Japan, Luxemburg, Montenegro, Siam.

No. 8. Protection of literary and artistic works.

His Excellency Count Tornielli: The difficulties that may arise with regard
to the conventions concerning the protection of literary and artistic works seem
to be of such a nature that’ they can be settled rather by a true permanent
international judicial court than by an arbitral court. For this reason, the
Italian delegation, which abstained from voting upon this part when the com-
mittee called for such vote, now renews its abstention.

Voting for, 27: United States of America, Argentine Republic, Bolivia,
Chile, China, Colombia, Cuba, Denmark, Dominican Republic, Ecuador, Spain,
France, Great Britain, Guatemala, Portugal, Haiti, Mexico, Nicaragua, Norway,
Panama, Paraguay, Peru, Persia, Salvador, Serbia, Uruguay, Venezuela.

Voting against, 8: Germany, Austria-Hungary, Belgium, Bulgaria, Greece,
Roumania, Switzerland, Turkey.

Abstaining, 9: Brazil, Italy, Japan, Luxemburg, Montenegro, the Nether-

lands, Russia, Siam, Sweden.

. [100] The President proposes a vote upon the whole of Article 16 d.

His Excellency Count Tornielli states that in their totality, the different
categories adopted by the Commission do not seem to him to form a sufficiently
important whole, and that the Italian delegation will abstain from voting upon
Article 16 d.

The article is put to a vote.

Voting for, 31: United States of America, Argentine Republic, Bolivia,
Brazil, Chile, China, Colombia, Cuba, Denmark, Dominican Republic, Ecuador,
Spain, France, Great Britain, Guatemala, Haiti, Mexico, Nicaragua, Norway,
Panama, Paraguay, the Netherlands, Peru, Persia, Portugal, Russia, Salvador,
Serbia, Sweden, Uruguay and Venezuela.

Voting against, 8: Germany, Austria-Hungary, Belgium, Bulgaria, Greece,
Roumania, Switzerland, Turkey. )

Abstaining, 5: Japan, Luxemburg, Montenegro, Italy, Siam.

The committee passes to the discussion of Article 16e.

ARTICLE 16 ¢

The high contracting parties have decided, moreover, to annex to the present Con-
vention a protocol enumerating:

1. Such other matters as appear to them at the present time to admit of embodiment
in a stipulation respecting arbitration without reserve.

2. The Powers which now contract this engagement with each other with respect to
such matters, in whole or in part, on condition of reciprocity.

The protocol shall likewise fix the conditions under which other matters may be
added, which may be recognized in the future as admitting of embodiment in stipulations
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respecting .arbitration without reserve, as well as the conditions under which non-signatory
Powers shall be permitted to adhere to the present agreement.

His Excellency Mr. Carlin: In conformity with the declaratior} which the
Swiss delegation made day before yesterday, it will cast an affirmative vote for
Article 16 ¢, but this vote must not be regarded as final unless by unanimous
agreement this article were to be accepted as a basis of a general understand.mg.
1t goes without saying, moreover, that the modifications of the text that' m1ght
be made necessary in detaching this article from those preceding it are likewise
reserved.

The article is put to a vote and adopted by thirty-two votes against eight,
with five abstentions. ' - '

Voting for, 32: United States of America, Argentine Republic, Bolivia,
Brazil, Chile, China, Colombia, Cuba, Denmark, Dominican Republic, Ecuador,
Spain, France, Great Britain, Guatemala, Haiti, Mexico, Nicaragua, Norway,
Panama, Paraguay, the Netherlands, Peru, Persia, Portugal, Salvador, Serbia,

Siam, Sweden, Switzerland, Uruguay, Venezuela.
[101] Voting against, 7: Germany, Austria-Hungary, Belgium, Bulgaria,
Greece, Roumania, Turkey.

Abstaining, 5: Italy, Japan, Luxemburg, Montenegro, Russia.

Captain Luang Bhiivanarth Nariibal: The Siamese delegation, in voting in
favor of Article 16 ¢ has, in conformity with its previous declarations, shown
its sympathy in favor of the principle of arbitration and, in the special case, in
favor of the principle of obligatory arbitration.

But the instructions which it has received up to this day have not enabled
it to take part in the successive voting that has just taken place upon matters of
detail; and it is in this sense that its abstentions must be interpreted.

Mr. José Tible Machado: In connection with the extension of obligatory
arbitration in favor of which I have voted in each case, the Guatemalan delega-
tion would be very happy to see the majority already secured still and ever
increased. But it believes it to be its duty, especially in view of the fact that the
matter concerns one of the nations of Central America, to observe that at the
first plenary meeting we unanimously adopted a regulation ; that upon the request
of his Excellency Sir Epwarp Fry, supported by our eminent President, it was
also the sentiment in this meeting that, in view of the fact that the Conference
is essentially a deliberative assembly, it was necessary that the nations participat-
ing therein should be represented on each occasion in order to vote, and, in
consequence, that the delegation of one country might not assume the repre-
sentation of another delegation, nor vote for any other country except the one
which has granted it its powers.

I‘ am greatly in doubt as to the correctness and the legality of the votes that
ha\fe just been taken; and I would ask our eminent President to be good enough
to inquire if the first delegate from Nicaragua is with us. I do not see him ; but
it seems to me that I'clearly heard, at the call of the name of Nicaragua, replies
and votes. If our Nicaraguan colleague is not among us, perhaps you would be
kind enough, Mr. President, to have the votes corrected.

The President: The delegate from Nicaragua must be informed through
the care of the secretariat.

Article 16 f is then taken up.
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ARTICLE 16 f
It is understood that arbitral awards, in so far as they relate to questions coming
within the jurisdiction of national courts, shall have merely an interpretative force, with no
retroactive effect on prior decisions.

His Excellency Mr. Asser: I am able to state that the Government of
the Netherlands could not accept this article adopted by the committee of
examination by a majority of two votes, whilst there was omitted another article,
proposed upon my initiative by the FusinaTo subcommittee, which in the com-
mittee of examination had been adopted by nine votes against three.

I shall not repeat what was stated in the committee of examination for and
against this provision which lends itself to considerations of a very serious and

very delicate juridical nature.
[102] It will be sufficient to observe that this article settles but a part of the very
important question concerning the relation between international arbitral
decisions on the one hand, and on the other, the acts of the national judicial and
legislative powers: and, in my judgment, it disposes of the matter in a defective
manner.

It does not seem desirable, it seems even dangerous to insert here such a
fragment of the system to be adopted; it will be better to subject the entire ques-
tion to a studious examination; it is very complex and has not yet been the
object of a special and thorough examination.

It may then be hoped that in a future conference it will be possible to deter-
mine precise rules with regard to this matter.

It is with this understanding that the Netherlands has cast its vote in
favor of seven of the eight numbers of the list.

His Excellency Mr. Asser proposes to omit Article 16f.

His Excellency Mr. Ruy Barbosa states that he finds himself in the same
situation as that predicated by his Excellency Mr. Asser. He has supported the
eminent delegate from the Netherlands in the advocacy of good principles which
impose upon us the necessity of not compromising the authority of the national
justice, and of the national legislature, by confusing the matters coming within
their jurisdiction with those matters coming within the competence of inter-
national arbitration.

If it is thought that until now we have not reached a formula capable of
clearly establishing the boundary line between their two fields of legitimate action,
this is not a reason for hastily adopting an incomplete solution, and, because of its
very insufficiency, one susceptible of misunderstandings.

It would in such case be much better to leave the question within the field of
general and current rules of law than to be satisfied with a fragmentary, obscure
and deceptive solution such as that of Article 16 f, as at present phrased

In its present form it contains to a certain extent, which it is impossible to
deny, an exact definition, for it denies to the decisions of international arbitra-
tion any retroactive effect upon previous judicial decisions. On the other hand,
however, while attributing to them, in a general way, an interpretative value,
this text would secure for them in the future an unlimited authority which might
be looked upon as absolute, and, in that case, give rise to interpretations either of
the judicial power or even of the executive power in each country which would be
dangerous to the constitutional functions.
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His Excellency Mr. Ruy Bareosa prefers, therefore, even as his Excellency
Mr. AsskRr, the omission of the article. o o

With the article omitted, we shall remain in the present juridical situation,
defined by the reservations of several delegations, especially that of Brazd,
maintaining the competence of national justice, not only w1th. regard to dlspgtes
already decided, but even with regard to those which, ;}ccordmg to the constitu-
tional law of each nation, come within the authority of its courts.

Within the natural circle of its action, the rdle of arbitration would not be
lessened. Nor should we have compromised our work in favor of obligat_or_y
arbitration, as has been sought to make us believe here this day in the pessimistic
analysis of our task in this matter. . - .

Even in the cases of the Anglo-Portuguese list there are many in which,
apart from the cases of private law with regard to which we cannot despoil
the national jurisdiction in order to enlarge the field of arbitration to the detri-
ment of the former, we meet with those dealing with the relations between
one State and another, between one Government and another Government,
between one administration and another administration and constituting the
proper sphere of international arbitration by attributing to it a rather large

scope.
[103] HispExcellency Mr. Beldiman requests the privilege of the floor in order
that he may add a few words in line with the argument of his Excellency
Mr. Asskr.

He desires to state that although the article was adopted in the committee
of examination by seven votes against five, yet there were six abstentions.
Therefore, eleven of the eighteen delegations have not adopted it, and under these
conditions the article may almost be looked upon as having been rejected; its
principle alone has secured an absolute majority.

His Excellency Mr. BELDIMAN states that in his own name he brings up
the amendment proposed by his Excellency Mr. Asser; he is not indifferent to
seeing how the difficulty that has arisen shall be settled, and he believes that
under these conditions 1t is proper to put to a vote the proposition which he has
just submitted.

His Excellency Mr. Milovan Milovanovitch declares that after having heard
the reservations on the part of several States with regard to Article 16 f, he
believes it to be his duty as the author of this provision (which is but an amended
British proposition), to participate in the discussions in order to find a means of
understanding. He is firmly convinced that the provision under discussion yields
a solution of an absolute juridical truth of the problem to which it refers. For
it views the arbitral decision from two points of view: as a decision of an inter-
pretative character and in so far as it is applicable to definite controversies. By
its interpretative character the arbitral decision is a complement, an integral part

~of the Convention to which it refers, and like any other international treaty, it
obligates the entire State, in its full personality, without any reason whatever for
dlstinguishing between the cases of competence of its agencies exercising the vari-
ous functions of its sovereign authority. By its applicative character the arbitral
decision has the 'eﬁ’ects of a judgment. But in order to prevent any direct con-
tact between arbitral decisions and decrees of the national courts, and unwilling
thaF any sort .of mter.ference should arise between them, Article 16 f deprives the
arbitral deglsmn of its applicative effect whenever a question arises for which
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the national courts are competent. The decisions of the national justice thus
preserve their full authority and force, and the arbitral decision does not_invade
the field reserved to judicial competence. The relations between an arbitral
decision and the sentences of the national courts remain, therefore, in all things
absolutely identical to the relations established between international treaties in
general and the courts of the contracting States, in those cases when such treaties
deal with matters that come within the competence of the courts.

But inasmuch as the uncertainties and the doubts expressed with regard to
this matter by certain delegations have not yet disappeared, I believe that it would
be best to omit this article and I request the delegations that have voted for it
to be good enough to make this sacrifice. The field of action will thus remain
open, without any obstacles, so that in practice there may be formed such doc-
trine as will best answer the nature of the arbitral decision and the réle for
which it is destined in international law. As for myself, I am convinced that the
result would be entirely in conformity with the solution proposed by Article 16 f.

His Excellency Mr. Asser thanks his Excellency Mr. Mirovan MiLovaNo-
viTCH for the conciliatory manner in which he called for the omission of this
Article 16 f, and he is pleased that his Excellency Mr. BELDIMAN is willing to
bring up again his proposition adopted by the committee of examination; but it
seems to him to be more practical not to attempt to solve this very important
question on this day, but to subject it to still further study so that it may be
ripe for action at the next Conference.

His Excellency Count Tornielli has requested the privilege of the floor
merely to support the remarks made by His Excellency Mr. Asser. - The Italian

delegation, even as the delegation of the Netherlands, believes it better
.[104] that the matter envisaged by the article in discussion should be reserved

for another time, since at the present time the necessary general approval
required to solve it is wanting.

His Excellency Sir Edward Fry states that the British delegation in voting
for Articles 16 d and 16 ¢ understands that arbitral decisions, in so far as they
relate to matters coming within the competence of national justice, will have
but an interpretative value, without any retroactive effect upon previous judicial
decisions.

His Excellency Baron Marschall von Bieberstein: I must confess that I
no longer understand what is going on here. We have just adopted a list con-
taining a series of treaties, the interpretation and application of which must
devolve upon an international arbitration court.

These treaties concern industrial and literary property, etc., but hitherto
this interpretation and this application belonged exclusively to the national juris-
dictions.

The evil to which I called attention day before yesterday remains there-
fore intact; we are merely adding international jurisdictions to natlonal juris-
dictions.

We are pulling down our hats over our eyes in order that we may not see;
we omit the provision in order to avoid the difficulty. The solution offered by
Article 16 f was wrong, in my judgment; but it was a solution. If we omit it
by putting two jurisdictions in opposition with each other, we create a real
legal tangle.

His Excellency Mr. Beldiman demands that everyone take an attitude
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towards this matter and requests the President to put to a vote .the. proposition

of his Excellency Mr. Asser which he has just brought up again in the name
f the Roumanian delegation. :

° For the reasons h% has just stated, his Excellency Mr. Asser finds th.at.he

cannot vote in favor of his own proposition and hopes that the Commission

will not adopt it. ) ] )

His Excellency Mr. Francisco L. de la Barra: The Mex1ca.n delggatlon will
vote against Article 16 f, if it is put to a vote, for the reason that it desires that the
national courts should have as wide and complete a jurisdiction as recognized
in international law, as a manifestation of their sovereignty.

His Excellency Mr. Ruy Barbosa: I fully agree with the decla_ration just
made by his Excellency the delegate from the Netherlands. In this sense, I
have had the honor of addressing to the President a letter on the very day of the
vote upon this article in the committee of examination. -

In maintaining the reservation which it has repeatedly made, the Brazilian
delegation declares that in adopting the clauses of this draft Convention it does
not mean to assume the obligation to submit to arbitration disputes referring
to international stipulations, the application and the interpretation of which
come within the jurisdiction of the national courts.

His Excellency Mr. Mérey von Kapos-Mére: In my turn, I should say a
few words regarding the matter of omitting Article 16 f. The provisions in-
cluded in this article have formed the object of a long discussion in the com-
mittee of examination. If to-day I believe that the result of this long discussion
is nil, I wish at the same time to place the proofs of this fact before you. The
committee of examination was to choose between two texts, one worked out by
Mr. MiLovanovitcH, and the other presented by Mr. Asser. By a small ma-

jority, the committee decided in favor of the phraseology proposed by the
Serbian delegate. Now Mr. MiLovaNoviTcH has just called for the omission

of this article of which he is the author, and Mr. Asser has opposed the
[105] proposition of the first Roumanian delegate who desires to have the text

at present inserted in the draft Convention replaced by the so-called Asser
formula. Under these circumstances, am I not entitled to ask of those desiring
to omit Article 16 f and to hold in abeyance the question which is therein settled:
is it possible to accept the ensemble of provisions regarding obligatory arbitra-
tion while leaving undecided the question as to what would be the effect of
arbitral decisions that have been rendered? This gap shows by itself the entire
impossibility of this system,

Mr. Georgios Streit: I would call the attention of the Commission to the
consequences that would result from the absolute omission of Article 16 f—this
1s exactly in the sense of the declaration of his Excellency the first delegate from
Great.Brltam. To -this' end it is perhaps well to recall what took place in the
committee o_f examination. The present Article 16 f contains a restriction; it
estabhsgles, in so.far as they relate to matters coming within the competence of
the natlf)nal Justice, that arbitral decisions have an interpretative value and no
retroactive effect. At the second reading it was substituted for another article

ments or by the administrative agencies.

s 0 It is clear that the ne i
restrictive than the first which sought to e i

exclude obligatory arbitration for all
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cases coming within the sphere of the national jurisdiction. I did not ask for
the privilege of the floor for the purpose of supporting this more restrictive
formula. I find that there is no incompatibility between the two jurisdictions;
like any other international pact, an arbitral decision, in my judgment, imposes
itself upon all the powers of the State, no matter whether or not these powers
are independent of each other, accordmg to the constitution of the State. This
interdependence does not concern international law. An international convention
and an arbitral decision restrict the sovereignty of the State which, of course,
has voluntarily consented thereto; thus, an international convention and an
arbitral decision restrict also the various powers of the State which are not more
sovereign than the State itself, and which constitute but functions of the State.
But these ideas do not seem to have prevailed in the committee, a majority of
whom was of opinion that a restrictive provision is necessary, and if I have per-
mitted myself to take the floor, it was merely for the purpose of indicating that
the omission of the Article would not conform to this opinion of the majority;
it seems to me that in order to meet the views of the majority, a provision giv-
ing precision to these views should be inserted, in case Article 16 f should be
omitted.

Mr. Louis Renault: On hearing of the fears that it arouses and the pre-
cautions with which it has been sought to surround it, one would clearly think
that arbitration is a monster which has been unknown up to this day and which
we must muzzle.

Arbitration has, however, operated for a long time, and never has there been
occasion to witness any perturbations created by it within the international
jurisdiction.

It has for its object to settle disputes between States—and, in principle,
it does not affect disputes between private individuals. From this it follows that
the decisions of the national courts will not be directly invalidated.

Why, in connection with a universal treaty, should difficulties arise that were
unknown under the régime of special treaties? Is it because the signatories
will number forty-five instead of two? But the nature of arbitration does not
change according to the number of contractants.

I cannot therefore understand the difficulties that it is feared will be encoun-
tered, and although I am somewhat familiar with the settlement of international
differences, I cannot see the “ legal tangle ” into which we are likely to be involved.

The Commission need have no fears: the past is a guarantor of the present

and of the future. No injury will come to the prestige and to the
[106] autonomy of the national judicial decisions. Arbitration has proven itself

an instrument of concord from State to State, and there is no reason to
fear that it may become a cause of legal conflict because it may be simultaneously
extended to several Powers. (Applause.)

His Excellency Baron Marschall von Bieberstein would reply in a few
words to his eminent colleague Mr. Louis RENAULT.

Arbitration has indeed existed for a long time without ever having led
to such difficulties. Now, however, we are no longer dealing with special
treaties, but with a world treaty, and such a treaty cannot be concluded without
settling the important question contained in Article 16 f.

Two solutions were presented to the committee of examination; that of the
FusinaTo committee, and that of Article 16 f. Now it is desired to lay aside
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both of them and to leave the matter in abeyance. This is inadrr.1i551ble, espec1a.11y
in a convention whose primary object it shall be to settle disputes by pacific
methfldi? Excellency Mr. Luis M. Drago: As I have already §tated in the meet-
ing of day before yesterday, I believe that we are concerning ou.rse'lve.s over
much with possible conflicts between arbitral decisions and local Jurlsdlc:uons.
An arbitration treaty which is an engagement between States creates inter-
national obligations of a political nature. .

Contracted by the Department of State, which has been charged with the
direction of foreign affairs, it is to the Government and not to Fhe courts
of one of the parties that the other party must address itself in case it
believes that a decision has been handed down in contradiction with the
letter or the spirit of the treaty. The courts in the exerci§e of their functiqns
have but to apply the municipal laws of the State in the cases which
are submitted to them. But treaties are nothing else but laws for the local
jurisdictions. . .

In no case have the courts to take into account either the international
aspect of treaties or the consequences which this or that judicial interpretation
of its terms might give rise to. If this interpretation is of such a nature as to
decide one of the contracting nations to interfere for the defense of those coming
within its jurisdiction, it would certainly not take the question before the judicial
department in order to safeguard the international stipulations contracted be-
tween one State and another. It would have to resort to the necessary diplo-
matic steps with regard to the political department, to obtain from the latter either
a new law, or an authentic interpretation of the law from the national legis-
lature, an interpretation that would make it unnecessary to consider the decrees
in the sense objected to. If the State with regard to which diplomatic steps are
resorted to does not think that an interpretative text is necessary we would then
be able to decide through arbitration as to whether or not the decision was a
political violation of the treaty, and whether or not the legislature would or would
not be able to define by laws the meaning to be attributed in the future to the
international convention, respecting, at the same time the thing adjudicated, and
settling, if necessary, the prejudices that the decision of the local jurisdictions
might have occasioned.

It is thus seen that the courts preserve their complete and absolute inde-
pendence; they confine themselves, in the customary way, to applying the laws,
the treaties which from the internal point of view, are neither more nor less than
another form of laws, and finally the authentic interpretations of their legis-
lature. Thus, the uniformity of jurisprudence is assured without any need of
fearing the slightest disrespect for the national judges. Our apprehensions, let

_ me state once more, are carried too far, and I do not believe that it is necessary
to foresee difficulties which, as but a little while ago was stated by our eminent
colleague Mr. Louis RENAULT, have never been encount

‘ experience with treaties and with arbitral decisjons.
[107] His Excellency Sir Edward Fry states, in the reply to the objections of
o Baron MARSCHALL, that the treaty concluded between Germany and Great

Britain in July, 1904, aims to submit to arbitration all the differences of a juri-

dical nafure or I:elative to .the interpretation of treaties existing between the two
contracting parties that might arise between them in the future and not merely

ered in a very long
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the differences that have already arisen and with whose nature the contracting
Powers were acquainted.

His Excellency Baron Marschall von Bieberstein observes that the Anglo-
German arbitration treaty just referred to by his Excellency Sir Epwarp Fry
has not hitherto been applied a single time. In consequence it cannot be con-
sidered as a basis for proving that the difficulties in discussion do not really
exist. But now that these difficulties have been observed, it is necessary to take
them into account.

Furthermore, I take note of the declaration of 50 eminent an English jurist
and judge as the first delegate from Great Britain, that arbitration is applicable
even to cases that have been previously decided by an English court. ‘

The President has been much impressed by the fears that have seemed to
exist among certain ones of his colleagues, and he has been wondering if, after
all, we are going to be plunged into that juridical condition which has been so
harshly qualified. ,

He does not believe so. The statement made with regard to the situation
seems to him incomplete.

It seems that it is, in effect, being said: the arbitration project upon which
we are voting will have neither meaning, nor occasion for application for lack
of Article 16 f, the omission of which is being considered.

One thing remains uncontroverted: it is that without any difficulty whatever,
arbitration is applied to the acts of the Governments themselves and this field of
application of arbitration we cannot neglect to consider. Arbitration has already
operated with regard to universal treaties: certain of these treaties provide for
a compromis clause and assume that governmental or administrative acts will be
submitted to arbitration.

Here, then, we have a limited but substantial field of application. Are we
to extend arbitration beyond this field? We are divided as to this matter. But,
in view of this divergence of opinion, are we to leave it to jurisprudence to
settle the difficulty? In short, the disagreement exists upon one question more
or less. But no fear need be entertained by those who absolutely cling to the
respect for judicial decisions: the common law does not permit of their being
affected retroactively. As to the future, we must take counsel together.

Summarizing the situation, I may state there is agreement between us all
that arbitration should be applied to the acts of the States and that the decision
should be rendered between two States. There is no difficulty with regard to
this matter. The indefiniteness which still rules in the doctrine concerning the
relations of arbitral decisions and special decisions has in no way been respon-
sible for the juridical confusion referred to, in spite of the numerous arbitra-
tion treaties already concluded. At all events, this confusion is too hypothetical
to cause us to lose the tangible benefit of arbitral justice. (Applause.)

His Excellency Mr. Beldiman: I hear the postal convention frequently re-
ferred to; but it seems to me that those who do so have not thoroughly
studied its text. I take the liberty, therefore, of reading its Article 23
aloud.

[Here follows the reading of Article 23.]

Arbitration is therein limited, as we have heard it said, to the affairs of the
postal administration; Article 23 does not make of the Postal Union a world
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arbitration treaty; recourse to an arbitral court is in it provided only for differ-

ences between postal administrations. , .
[108] As regards the statement just made by our Pres}dent it seems logical

to infer from it that he desires not only to omit Article 16 £, but to replace
i he first text proposed. o
N byTth: President :pItpis evident from the expression of my thought .that. it is
better not to put anything at all in its place, and to leave the matter with inter-
national jurisprudence. )

His Excellency Baron Marschall von Bieberstein feels that. we cannot
speak of a uniform international jurisprudence as long as th?re is no re:ally
permanent court; on the contrary, we must accept a series of diverging arbitral
decisions. ' .

His Excellency Mr. Mérey von Kapos-Mére: A little while ago 1 stated
that the omission of Article 16 f presents a very serious gap and makes the
proposition of the committee of examination even less acceptable. '

The omission of this article would result in leaving upon the mind doubts
as to the scope of arbitral decisions rendered in disputes, the object of which
does not come exclusively within the field of the executive power.

The words which our President has just uttered have but confirmed me in
my opinion. For they indicate clearly that my interpretation was correct and
that for one-half of the cases, that is to say, for those in which international
jurisdiction is involved, the effect of the arbitral decision would continue to be
controverted. I have desired to make this statement because the cases in ques-
tion are the most important. ) ,

His Excellency Mr. Martens also finds Article 16 f of no use. He refers to
the case of an Italian sailor who died in America and whose estate should be
settled by the American courts. It is certain that the decision given by the
American court could not be invalidated by an arbitral decision. But if the
Italian Government were dissatisfied with the interpretation given by these courts
to an Italo-American convention dealing with the succession of sailors, it might
call for arbitration in the matter, and the arbitral decision, in the opinion of Mr.
MarTENS, should have an interpretative effect for the future, and it is in this
sense that international jurisprudence will be developed without the need of the
special indication of Article 16 f.

His Excellency Mr. Asser desires to have it understood that the negative
votes upon the proposition of his Excellency Mr. BELDIMAN must not be regarded
as having been cast against its principle; but they must be interpreted as in oppo-
sition to its insertion into the Anglo-American project.

His Excellency Mr. Beldiman declares that up to this time he has been
uqable to understand why the proposition of Mr. Asser was rejected in com-
mittee.

His Excellency General Horace Porter states that in accordance with the
deﬁ'nitive instructions which he has just received, the delegation from the
United States cannot accept the amendment proposed by his Excellency Mr.
BELDIMAN.

The President puts the amendment of his Excellency Mr. BELDIMAN to a
vote.

He states, in conformity with what his Excellency Mr. Asser has said, that
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the defeat of this proposition must be regarded as the expression of the desire of
the Commission to see no action taken with regard to the question contained
in Article 16 1.
The proposition of his Excellency Mr. BELpIMAN is defeated by twenty-
three votes against eight, with twelve abstentions.
[109] Voting for, eight: Germany, Austria-Hungary, Belgium, Bulgaria, China,
Roumania, Switzerland, and Turkey.

Voting against, twenty-three: United States of America, Argentine Republic,
Bolivia, Colombia, Cuba, Denmark, Ecuador, Spain, France, Great Britain.
Guatemala, Mexico, Norway, Panama, Peru, Persia, Portugal, Russia, Salvador.
Serbia, Sweden, Uruguay, and Venezuela.

Abstaining, twelve: Brazil, Chile, Dominican Republic, Greece, Haiti, Italy,
Japan, Luxemburg, Montenegro, Paraguay, the Netherlands, and Siam.

In consequence, Article 16 f is laid aside.

ArtIcLE 16 g

It is understood that stipulations contemplating arbitration which appear in treaties
already concluded or to be concluded, shall remain in force.

His Excellency Count Tornielli: The Italian delegation requests that Article
16 g be put in another place and inserted after Article 161. The reason for this
request is quite evident. The reservation contained in Article 16 g must include
the whole of the Convention and especially Article 16 k, and not merely the first
Articles from 16 a to 16 f.

The article is adopted without further remarks.

ARrTICLE 16 1

If all the States signatory to one of the conventions mentioned in Articles 16 ¢ and
16 d are parties to a suit concerning the interpretation of the convention, the arbitral award
shall have the same force as the convention itself and must be equally well observed.

1f, on the contrary, the dispute arises between only a few of the signatory States, the
parties in dispute must notify the signatory Powers a reasonable time in advance, and the
latter Powers have the right to intervene in the case,

The arbitral award shall be communicated to the signatory States which have not
taken part in the case. If the latter unanimously declare that they accept the interpretation
of the point at issue adopted by the arbitral award, that interpretation shall be binding upon
all and shall have the same force as the convention itself. In the contrary case, the award
shall be binding only upon the Powers in dispute, or upon such Powers as have formally
accepted the decision of the arbitrators.

(No remarks.)

AgrTticLE 164

The procedure to be followed in adhering to the principle established by the arbitral
award, as provided in paragraph 3 of the preceding article, shall be as follows:
. If a convention establishing a union with a special office is involved, the parties taking
[110] part in the case shall transmit the text of the award to the special office through the
State in whose territory the office is located. The office shall draw up the text of the
article of the convention to accord with the arbitral award, and forward it through the same
channel to the signatory Powers that have not taken part in the case. If the latter unani-
mously accept the text of the article, the office shall make known their acceptance by means
of a protocol, a true copy of which shall be transmitted to all the signatory States.
States whose reply has not reached the office within one year from the date on which
the office forwarded the text of the article, shall be considered as having accepted it.
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If a convention establishing a union with a special office is not involved, the said
functions of the special office shall be performed by the International Bureau of The Hague
through the Netherland Government. o ‘

It is understood that the present stipulation in no way affects arbitration clauses which
are already contained in existing treaties.

Mr. James Brown Scott calls for the omission of paragraph three of
Article 161. o
‘ His Excellency Mr. Nelidow wonders what would be the situation of the
States that might not have replied to the communication made by the bureau.
The President states that such States retain their freedom of action.
The requested omission does not bring forth any objection and the article
is adopted without paragraphs two and three.
Article 16 k is then taken up.

ArtIcLE 16 %

In each particular case the signatory Powers shall conclude a special act (compromis)
conformably to the respective constitutions or laws of the signatory Powers, defining clearly
the subject of the dispute, the extent of the arbitrators’ powers, the procedure, and the
periods to be observed in the matter of the constitution of the arbitral tribunal.

His Excellency Count Tornielli: The Italian delegation stated in the com-
mittee that different opinions are held regarding the nature to be attributed to
the special act termed the compromis. Although Article 16 £ can evidently not
be applied to other conventional acts apart from the one of which it is itself
a part, the royal delegation cannot admit in so absolute a form a provision which
is in contradiction to the clauses that Italy has included in a goodly number of its
really obligatory arbitration treaties. It abstains, therefore, from voting upon this
article.

His Excellency Mr. Hammarskjold: For the reasons stated in the course
of the discussions of committee A,* I hold that the insertion of the words ““ con-
formably . . . signatory Powers,” is at least useless. The Swedish delegation
finds, therefore, that it must abstain? from voting upon Article 16 & with these
words included. . )

I take the liberty of adding that this article seems to duplicate Article 52
which, for all arbitration cases, settles the matter of the compromis.

“The continuation of the discussion is adjourned to the afternoon meeting.
The meeting closes at 12: 15 o’clock.

* Report, vol. i, p. 490 [489].
* Vol i, p. 533 [533].
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(Afternoon)

His Excellency Mr. Léon Bourgeois presiding.

The meeting opens at 3 o’clock.

The discussion of Article 16 k£ of the Anglo-American project? is continued.

His Excellency Mr. Mérey von!Kapos-Mére: I would like to state my .
opinion with regard to Article 16 &, and, at the same time, reply in a few words
to a part of the discourse pronounced by Mr. ReNnaurLt day before yesterday.
The Commission may possibly think that I am lacking in modesty if, being so
little of a jurist as compared with our eminent colleague, I dare launch forth
into a polemic against a specialist of such high authority. I have two excuses,
however, that will justify my boldness: the first is that, belonging to the minority,
I desire to substitute for the number of votes that we lack the force and justice
of our arguments; and the second is that Mr. Renaurr has made my task
altogether too easy, so easy indeed that I cannot withstand the temptation
to reply.

In the second part of his discourse, Mr. RENAULT spoke of the compromis
and endeavored to show, among other things, that the difficulty created by the
attitude of the American Senate did not really exist, and that for arbitration
treaties the situation of the Government of the United States was the same as
that of any other Government whatever. But I have always maintained and I
am continuing to maintain the contrary opinion.

In support of his thesis, Mr. RENAULT cited the case of the Alabama. It is
evident that in this case the matter involved was quite of a different type. The
establishment of the compromis was not involved ; the matter involved was merely
the execution of the arbitral decision, the payment of the amount which the arbi-
trators had fixed. Now, not only has no one expressed any doubt as to the
question of knowing whether, in an arbitration case, the decision would be
executed, even if this execution depended also upon a vote of a legislative body;
on the contrary we have fortunately held that it was not even necessary to provide
for the case when an arbitral decision might not be executed. But the question
raised by the attitude of the Senate of the United States is an entirely
different one. It concerns the difference existing between the situation of coun-

tries in which the establishment of the compromis is left to the executive
[112] power, and that of the United States and of other American States—whose
constitutions are modeled after the Constitution of the United States—
where the compromis must be submitted for the approval of a legislative body.

* Annex 72.
109
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Although leaving it an open question as to why they thought it necessary to insert
this article which, for the other States, would be of no importance and of no effect,
the delegates from the United States have always given us to und.erstand th.at
in their judgment the difficuly in question was, so to say, forced into the dis-
cussion, that it was but a question of good faith, and that as far as good faith is
concerned, we might have full confidence in the American Senate. For my part,
I wish to state that I have this confidence, fully and sincerely. But I maintain at
the same time that we are not dealing simply with a question of good faith, and
that the difficulty exists nevertheless. Permit me to trace once more the historical
aspect of these arbitration treaties that have disclosed the difficulty in question
and that have led us up to the provisions of Article 16 k.

At a given moment, the Government of the United States proposed to several
Powers, among others to Austria-Hungary, the conclusion of arbitration treaties.
I shall confine myself in my references to the treaty which was to be concluded
between the United States and Austria-Hungary, and the only one of these
treaties with whose vicissitudes I am acquainted. This treaty had already been

" negotiated and signed when the American Senate claimed that every compromis
must be submitted to it. Surprised by this attitude of the Senate, the Government
of the United States declared to our Government that in these conditions it was
not in position to ratify the treaty. In taking the liberty of referring to this
case which in my judgment is very significant, it is not in order to reproach the
cabinet of Washington for not ratifying the treaty in question. I wish merely to
state the reasons that determined the Government of the United States to decline
at the time, and of its own initiative, to ratify this treaty, and to show that at that
time the attitude of the American Senate was considered by the Washington
cabinet itself, as a difficulty in the way of enforcing an arbitration treaty. In this
respect, the attitude of the Government of the United States was, therefore, alto-
gether different from the one that has been here presented both by the American
delegation and by Mr. RENAULT.

Mr. James Brown Scott declares first that the American delegation is
always happy to receive enlightenment and to learn something new about Ameri-
can constitutional law ; for the objection to the compromis, that is, to the framing
of the issue, is really an objection of a constitutional nature. The formulation
of the compromis, to which so much importance is attached, is in our view merely
a question of internal law, and we understand neither the reason nor the desire
to make it a question of international law. From an international standpoint but

. one thing is important, namely, that the special agreement to arbitrate be con-
cluded; but it i$ a matter of indifference by which branch of the Government this
is done. Whether it is the act of the President or of the Secretary of State, his
delegate, or the work of the Senate, or whether it requires the happy cooperation
of the Senate and the President, matters little, for each of these organs acts in
the name of .the Government. The agreement to arbitrate is a governmental act,
and international law applies only to a nation, and not to its organs, which have
no personality in the law of nations.

We are told that there is a marked difference between the manner in which
the agreement to arbitrate is concluded in a monarchy and the system which
prevails in a re.pub.hc, and much distrust is expressed regarding the latter. We
cannot share this view. What does it matter whether the agreement to arbitrate
is the act of an emperor or of his delegate, or whether it is the act of a limited
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body or even of the whole legislature? The main thing is that it be con-
[113] cluded, and the manner of concluding it is indifferent, as is also the organ

of the government charged with this duty by the laws and constitutions of
the various countries. .

It seems to us, moreover, that in attacking the compromis the existence of
the treaty of arbitration is lost sight of. The compromis is in reality nothing
without the treaty, for it is the treaty which creates an obligation to conclude
it. Before concluding a compromis there must be a treaty of arbitration which
has been ratified by the proper authority (in the United States, the Senate)
after having been negotiated by the executive. It is only then that there
exists a juris vinculum, the famous legal obligation so often mentioned by the
irreconcilable and undaunted enemies of every stipulation for arbitration. When
a particular case arises there exists, by virtue of a treaty an obligation to
conclude the compromis, but it is a general obligation; the legal obligation in
such a case only comes into existence when the two nations bind themselves,
or rather have bound themselves, by concluding the special agreement to arbi-
trate. If one of the two parties refuses to conclude this, it is clear that the
other will not be obligated. How can it be asserted that one of the two nations
can be bound if the other is not? The compromi3 is a special compact between
two contracting parties, and as such it necessitates diplomatic negotiation, ter-
minating in an understanding upon the form and the purport. Then only is the
juris vinculum formed. If, for instance, a European nation is ready to conclude -
a compromis and presents a formula, it is not bound until its partner, for instance
the United States, has accepted the terms of the formula. But, on the con-
trary, if we suppose that, as is not at all improbable, the United States pro-
poses the formula, there will be no obligation until the European nation, the-
empire of Austria-Hungary, has declared its acceptance of it. Before this
there is nothing but a tentative proposal, there is no obllgatlon contracted
regarding the spec1a1 subject of the controversy, and there is only a general

obligation arising from the treaty of arbitration binding alike the two signatory
Powers.

The opponents of arbitration reproach us with not furnishing them the juris
vinculum necessary for their protection. More generous than even they desire,
we are willing and ready to offer them not one winculum, as they ask, but two,
namely, one arising in the general treaty, and another resulting from the special
compromis.

The fears of monarchical nations are therefore wholly unfounded. The
compromis does not arise automatically. The two parties can only be obligated
concurrently by their mutual consent, and no inequality can therefore exist
between them. There is in reality no actual obligation upon which a
material execution can be based, until the question, regarding which the com-
promis has been concluded, is submitted to the arbitrator and an award
has rendered the compromis executory. If the compromis is not concluded,
there is no foundation for the arbitral award and no one is bound by a non-
existent judgment. Therefore when a monarchical nation sees a danger to
itself in its readiness to conclude a compromis, it is frightened by an imaginary
peril.

Moreover, instead of discussing the way in which the compromis should be
concluded, which is irrelevant to the present purpose, it would be much more
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appropriate to point out the cases in which the United States has refused to
conclude a compromis after binding itself so to do by a gener.al treaty.of arbi-
tration. Not a single instance of such a refusal has been cited. It is there-
fore to be inferred that none such exist, for otherwise, with the Profound knowl-
edge of the constitutional and diplomatic history of the Umted Stzftes pos-
sessed by our learned adversaries, they would not have failed to point them
~ out. It is common knowledge that the United States has always been willing
to conclude treaties of arbitration. Recourse to arbitration is our favorite method
of settling international disputes, and our marked success whenever we have sub-

mitted them to arbitration furnishes the best demonstration of the fact
[114] that our country is in an excellent position to conclude the compromis.

There is surely no need at The Hague, in the very city where the United
States has successfully resorted to the august tribunal here established, to dwell
longer upon this point.

We do not pretend that the conclusion of the agreement to arbitrate never
presents a difficulty, but we do maintain that this difficulty is technical, not legal.
It may well be that a monarchical country can overcome this difficulty more easily
if the conclusion of the compromis depends in its case solely upon the will of one
individual. Nevertheless it cafinot elude it, for even a monarch or a minister
must, as well as a collective body or a parliament, weighs the pros and cons and
considers whether the compromis is or is not acceptable. The treaty of arbitration
does not make it obligatory to conclude any but an acceptable compromis, and any
other will be rejected by an individual will as well as by the will of a collective
body. It may frequently happen that the preparation of the agreement by the
latter requires more time, because the complex organ moves more slowly than
the individual body. The difficulty, however, is not one of an international legal
nature.

In its final analysis, whatever be the form of government, the question of the
formulation of the compromis resolves itself, from the standpoint of international
law, into a question of good faith. Every power which signs a clause of arbitration
can obviously evade it, but there is no reason to suppose that the legislative body
is less mindful of obligations assumed than are executive organs, or that a country
with a parliamentary form of government is more inclined to violate its engage-
ments than a country whose constitutional form of government is of an autocratic
character. Whenever and wherever good faith exists, the settlement of the com-
promis can only be a question of time. Complications of an internal character will
by no means prevent a nation careful of its honor from fulfilling its engagements.
On the basis of international law the nation with which it has contracted can
ask nothing more. The means of action furnished by the law of nations stops
at the frontiers, and the foreign State may not concern itself about the manner
in which the obligation, whose fulfillment it seeks, shall be executed. It is for
the cocontracting State alone to determine the means of meeting its international
duties. .

These truths are so self-evident that the article of the American project
which has given rise to this discussion may well seem superfluous, but we have
thought it advisable and necessary to dwell on this point in order that no mis-
t.mderstanding shall arise regarding the delay which may sometimes be necessary
in order to secure the cooperation of an internal body, for instance, in the United

States,. the Senate, which is alone competent to approve treaties negotiated by the
executive, :
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It may be, however, that it will not be necessary in every instance to submit
the compromis to the Senate. This does not always happen in actual practice,
and it has been observed that in the recent arbitration of the Pious Funds case
and in the Venezuelan controversy the compromis was not submitted to the
Senate. We have, however, felt obliged to reserve the right to submit the com- .
promis to the Senate, and loyalty has compelled us to inform the Powers of this
reservation. The reservation, however, merely means that the conclusion of the
compromis is subject to the provisions of the Constitution and the internal laws,
which would seem to follow as a matter of course. Therefore in reserving the
right in express terms we are actuated solely by a desire to avoid any possible
misunderstanding, which might result in incriminations or recriminations likely
to engender a suspicion of bad faith. For this reason we have thought it neces-
sary to explain the situation frankly and fully, as it appears in the constitutional
theory and practice of our country.

His Excellency Mr. Mérey von Kapos-Mére: Permit me a few words in
reply to Mr. Scorr. Our honorable colleague has only repeated the argument
previously advanced in the discussion of this question in the committee of

examination.
[115] But I note that he has carefully evaded my question which was, however,
simple and to the point: Why did the cabinet of Washington refuse on its
own initiative to ratify the treaty of arbitration concluded with Austria-Hungary
unless by reason af the difficulties it foresaw on the part of the American Senate?

Mr. James Brown Scott: The policy of the United States is not a subject
for discussion in an international peace conference.

Article 16% is adopted by twenty-six votes against seven, and nine
abstentions.

Voting for: United States of America, Argentine Republic, Brazil, Chile,
China, Colombia, Cuba, Denmark, Dominican Republic, Ecuador, Spain, France,
Great Britain, Guatemala, Haiti, Mexico, Panama, Paraguay, Peru, Persia,
Portugal, Salvador, Serbia, Switzerland, Uruguay, Venezuela.

Voting against: Germany, Austria-Hungary, Belgium, Bulgaria, Roumania,
Russia, Turkey.

Abstaining: Greece, Italy, Japan, Luxemburg, Montenegro Norway, the
Netherlands, Siam, Sweden.

Absent: Bolivia, and Nicaragua.

The committee takes up the discussion of Article 16 1.

ARTICLE 161

The stipulations of Article 16 d cannot be invoked in any case where the interpretation
or application of extraterritorial rights is involved.

His Excellency Samad Khan Momtas-es-Saltaneh: At the very beginning
of the discussion of the principle of arbitration, we explained the attitude of
our Government with regard to this principle, and since then we have availed
ourselves of every opportunity to reiterate them. We have stated both frankly
and sincerely that, from our point of view, arbitration was the most efficacious and
perhaps the shortest way to attain the ideal object of peace and of security. We
‘have already expressed ourselves with great appreciation as to the merit of some
of the propositions made in this regard in the Conference, and we have declared
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without hesitation that we are ready to .follow t}_1e c}}arr}pions of this gireat cau.s?
however far they may go toward the zemth.o‘f this pr1nc1ple.. I have ta enf s;c);emat
pains to support the whole of the proposition pre'sented m‘the name o s re;%t
Britain, and I am glad again to express my best wishes for its adoption. . u1t61l
will surprise no one to hear me state now that we should regret to see Ar.tlc 1e -
of this proposition accepted. This article expre.ssly. excludes from t.he §t1pu .at}llon
of Article 16d the interpretation or the application of ext.ratfar?rltorlal rights.
Why then this distinction of classes and how are we to explain it? My duty as
the representative of one of the nations referred to bx this artlcle,. fprblds me
to remain silent with regard to this matter, and in spite of my w1.11mgness to
sacrifice and conciliate which has been fully Proved by my vote of .thls forenoon,
I feel compelled to present my objections with rt;gard to .tl.ns article. 1 cannot

believe for a moment that the authors of this proposition are not convxr}ced
[116] of the equity and of the impartiality of an arbitral decision, z'md I .beheve

even less that it is their intention expressly to refuse to us this equity and
this justice. Why then compromise the life .amd the growth of t}ps great humani-
tarian work which requires still much sacrifice and care, CSPCCIaHy on the part
of its authors. Can it be admitted that in a world convention there should be
inserted an article excluding from the justice the'rem proglmmed some of the
signatories of this Convention? What advantage is there in arousing, th_rough
the insertion of this article, in the future arbitration convention a certain distrust
on the part of those nations whose representatives have .w1th enthusiasm followed
the eminent messengers of this project? In the very interest of the cause that
we here defend I am certain that I am the interpreter of several of our colleagues
in appealing to the representatives of the great and liberal nation from which this
article emanates, and to the impartial consideration of this high assembly. By
accepting its omission, the illustrious Dean of the jurists of the Conference would
ensure not only the adhesion of several States, but once more he ‘would proclaim
the sincerity of the very high sentiments of intgrnational equity apd concord that
have inspired the authors of the proposition which has be.en submlt.ted to the high
assembly. "He would thus succeed in satisfying the national sentiment of some
of us, and would encourage us in the way itself that we have hitherto
followed.

Gentlemen, I ask therefore that Article 16 [ be omitted.

Mr. Corragioni d’Orelli: On the occasion of the general discussion of the
propositions that have been laid before you, the Siamese delegation reserved
the right to state the reasons that have compelled it to make reservations
with regard to Article 167 when the project itself should be brought up for
discussion.

I have the honor of associating myself with my honorable colleague, his
Excellency the first delegate from Persia, in proposing the suppression of this
article.

In the first place, we do not believe it admissible to stipulate in a world
convention, and more particularly in a convention of this nature, that a whole
category of cases, of differences, of disputes, should be taken out of the range of
arbitration ; to be sure, of obligatory arbitration in the first place, but possibly, in
the thought of some, of arbitration in general, solely for the reason that with it
is connected a question of extraterritorial right.

It is evident that if the stipulations to which we are opposed were to be
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maintained, the appteation of arbitration would stop precisely at the line of the
most of the cases that interest you in the highest degree and with regard to which
the exception proposed in Article 16 l—apart from the ill impression which it
might create—does not'seem.to us justified in any way.

In our jdgment, the omission of this article is, let me state it again, neces-
sary, and in the name of the delegation I declare that if the article is main-
tained, the delegation cannot vote in favor of the project except under the
reservations that I have just stated to the Commission.

His Excellency Mr. Lou Tseng-tsiang: In the preceding meeting, the
Chinese delegation already protested against this clause which is, I will not say
ill-intentioned, but awkward in a world convention. I sincerely regret the
presence of this article in this project, and all the more because it compels us
to change our attitude with regard to a cause for which we have not ceased to
show our sympathy.

As Article 16 refers to a certain number of Powers, and since the represen-
tatives of these Powers have all protested, I come, therefore, in the name of my
colleagues and in the name of the Government which I have the honor to represent

here, to ask of the Commission to perform before this altar of the God of
[117] Right and of Justice, so eloquently exalted by our very honorable colleague,

his Excellency Mr. MARTENS, an act of international equity and justice,
by eliminating this article which, according to our point of view, contains a
striking inequality, I also address myself to the spirit of conciliation and
understanding of the honorable authors of the proposition, and especially to the
sentiments of equity and justice which animate, I feel convinced of it, the honor-
able Dean of the jurists here present, to ask of them to perform an act of
renunciation which will be an act of justice and for which public opinion will
be grateful to them.

In consequence, I propose to the Commission the suppression, pure and
simple, of Article 16/ which, in our judgment, does not present a general interest
for all the States here represented, and which would be out of place in the
Convention that we are now discussing and that we desire to make a world
convention.

Mr. James Brown Scott supports the proposmon of the first delegates
from Persia and China calling for the suppression of Article 16 1.

His Excellency Sir Edward Fry: The British delegation cannot accept
the proposition tending to the suppression of Article 161, and it regrets that this
article has given rise to objections on the part of certain delegations, objections
which the situation does not, in our judgment, in any way justify. For what is
this situation?

We are at present discussing an obligatory arbitration project which bears
upon only certain subjects, and from which has been carefully excluded any
matter which, because of its importance, might, if it were submitted to the
principle of obligatory arbitration, involve interests which it is at the present
time desirable to leave undiscussed.

Now, in our judgment it is incontestable that the rights resulting from extra-
territoriality occupy a very special place in the field of international law, and
it would be illogical to have these rights tacitly entered into the list of matters
subject to obligatory arbitration when from this list there have been excluded
subjects which in importance are inferior to them.
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For it is proper to observe that the class of rights .included' updgr the name
“ extraterritorial rights” does not merely include the right 'of Jurls.dlctlon exer-
cised in certain countries. And thereto must be added the rights enjoyed by d1;_)—
lomatic and consular representatives and war vessels in foreign ports. In th_ls
respect all the nations of the world have contracted mutual engagements, and. in
a large measure the friendly relations between them are based upon the main-
tenance, without discussion, of these engagements.
Moreover, the right itself of consular jurisdiction, is exercisec.l by a very
large number of nations, and, in so far as we are concerned, the mamte.nance.of
this right is of the highest importance and we can never consent to its being
jeopardized, even indirectly. We believe, therefore, that it is indispensable to
maintain the sfatus guo.
In addition to all this, there is this that is peculiar to extraterritorial rights:
they form a part of the sovereign rights of the States possessing them'; and the.y
might be involved in any differences submitted to obligatory arbitration. This
is why it seems to us essential to make an express mention of the fact of their
exclusion, since, without this, they might be involved in the litigations concerning
the matters mentioned in the list, however restricted the latter might be.
His Excellency Mr. Martens expresses himself in favor of the suppression
of Article 16 /' because it seems to him that it is useless.
The list which has been adopted does not include any case affecting extra-
territorial rights; it is, therefore, not necessary to mention them within the scope
of this article. '
[118] His Excellency Baron Marschall von Bieberstein: I shall vote against

Article 161 If it is desired to establish world obligatory arbitration, it
is inadmissible to exclude the capitulary right which is one of the most contested
of the existing juridical matters. The provision of the article would create
an inequality between the signatory States; any State might invoke arbitration
against the States subject to the capitulary right, but would be entitled to refuse
it to them in questions of the highest interest to them.

His Excellency Turkhan Pasha concurs in the remarks of the first delegate
from Germany and adds that in view of the fact that it had from the beginning
declared that it could not accept the project presented by the committee, the
Imperial Ottoman delegation will also vote against this article which is in all
regards inacceptable. ‘

His Excellency Mr. Carlin declares that in as much as Article 16 ! has in
view an article which he disapproved of, he will abstain from taking part in the
voting.

His Excellency Mr. Keiroku Tsudzuki declares that his abstention in this
question should not be interpretated as against the wishes expressed by some
Powers.

The Pre.sid'ent states why he shall vote for the article without failing to
uphold the principle of t}}e equality of the States and the equal right of all peoples
to have. recourse to arbitration. The article excludes no State, but is directed
to certain classes of cases. In the.ﬁrst lists that were presented to the committee,
mention was made - of diplomatic and consular privileges and of the right
of foreigners to acquire and to own property. These cases brought up the
general problem of extraterritoriality which exists among all the peoples of the
earth. But, these cases having disappeared from the definitive list, he admits
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that the article is almost useless. Extraterritorial rights are in fact excluded from
obligatory arbitration in case not one of the cases admitted without reservation
explicitly refers to it. But in view of the fact that in presenting this article,
the thought of the committee was never colored by the slightest intention contrary
to the principle of the equality of the States, it will be solely for the purpose
of affirming the nature of this intention that I shall vote in its favor.

The suppression of Article 16/ when put to a vote is decided by thirty-six
votes against two (France and Great Britain), and five abstentions (Greece,
Japan, Portugal, Sweden and Switzerland).

His Excellency Sir Edward Fry declares that inasmuch as Article 161
had been defeated, the British delegation must reserve to its Government the
right to release itself from the obligation to have recourse to arbitration in all
cases concerning the interpretation or the application of extraterritorial rights,

His Excellency Mr. Lou Tseng-tsiang states that in the presence of the
result of the vote, which entirely satisfies him, he casts a favorable vote for the
entire project,

In consequence, the votes of the Chinese delegation will be corrected in the
minutes, in conformity with this declaration.

Article 16 m is then taken up.

ARTICLE 16 m

The present Convention shall be ratified with the least possible delay.
The ratifications shall be deposited at The Hague.
[119 The ratification of each signatory Power shall specify the cases enumerated in
Article 16 d in which the ratifying Power shall not take advantage of the provisions of

Article 16 a.

A procés-verbal shall be drawn up for each ratification, a certified copy of which shall
be transmitted through the diplomatic channel to all the Powers which were represented
at the International Peace Conference at The Hague.

A signatory Power may at any time deposit new ratifications including additional cases
contained in Article 16d.

The President: This article refers to the ratifications of the Convention.
Baron GuiLLAUME had not settled the question as to whether or not the text
would form a part of the Convention for the pacific settlement of international
disputes or should form the object of a special convention. I must consult the
Commission upon this matter.

His Excellency Mr. Nelidow, the President of the Conference, believes that
the articles of the Anglo-American project cannot in his judgment, in any
case form an integral part of the old Convention of 1899. For, not having
obtained approval of all the delegations, these articles could not be mserted into
a convention adopted unanimously.

This would put into peril the very existence of the entire Convention.

His Excellency Mr. Hagerup observes that the provision of paragraph 3 of
this article seems rather directed to Article 16 ¢, and that it ill agrees with the
contents of Article 16 d which presumes an obligation for the signatory Powers
in all the cases therein enumerated.

The President in replying to Mr. HAGERUP, believes indeed that these pro-
visions could not be explained until the conditions of the protocol had been
determined. Their phraseology will be postponed until that time. But he could
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not but bring up, & propos of this article, the.question of principle cqncerning the
special Convention. He believes that the article relates more to Article 16 e than
to Article 16 d. As for the matter of the Convention, the PRESIDI::NT observes
that the Commission is now deliberating and that in such case it is customary
to incorporate the texts receiving a large majority, in the hope of reaching a
quasi-unanimity. ‘ X '

His Excellency Mr. Nelidow replies by stating that he has prejudged noth-
ing and that he has but expressed his opinion. . . .

His Excellency Count Tornielli: The Italian delegation believes that it is
preferable not to insert into the Convention of 1899 Articles 16 ¢ and following,
of the Anglo-American project, the discussion of which has just been brought
to a close. This project has already received the structure of a separate act,
and the provisions which it contains concerning a special matter: the application
of the principle of obligatory arbitration to certain classes of international dis-
putes. If we were to introduce -into the General Convention these provisions
which gave rise to a debate so recently that it would serve no good end to refer
now to its character and its importance, we would risk the danger of making it
necessary for certain Powers not to sign the newly revised convention. It is
thoroughly understood that for these Powers the Convention worked out by the
First Conference remains in force no matter what may happen. But in the work
of revision accomplished this year, a large number of modifications and of
additions have heen introduced into the first and into the last parts of the
Convention. These are real improvements that we have been charged with intro-
ducing into the Convention relative to the pacific settlement of international
disputes, and it would not be well that all the States present at this Conference

should not profit by this very useful work.
[120] His Excellency Mr. Beldiman calls the attention of the Commission to the
consequences of this incorporation: The States that might vote against the
provisions of the Anglo-American project might no longer, except under diffi-
culties, remain signatories of the Convention.

His Excellency Mr. Choate concurs in the opinion expressed by the Presi-
dent of the Conference and calls for a separate Convention.

His Excellency Mr. Mérey von Kapos-Mére: I take the liberty of sup-
porting the remarks made but a little while ago by his Excellency the President
of the Conference. If Mr. Bourceors thinks that this matter might not thus be
prejudged, I believe, on the contrary, that it should even be decided by our Presi-
dent and that it cannot form the object of a vote of the Commission.

According to my judgment, it would be absolutely inadmissible to insert these
articles into the Convention of 1899. Three reasons stand in the way of such
proceeding :

1. The articles which we have just been discussing do not contain matters
of detail nor simple improvements, such as we have introduced, but rather a new
element of much greater and graver importance, which does not enter into the
scope of the Convention of 1899,

' 2. Obl%gatory arbitration does not figure in the program of our Conference,
which mentions only improvements to be made in the Convention of 1899. The,
as I state.d a little while ago, introduction of obligatory arbitration is more than
a simple improvement. Obligatory arbitration should, therefore, remain separate.
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3. Finally, to resume a thought which has already been formulated by his
Excellency Mr. Berpiman, what would be the position of Powers which have
signed and ratified the Convention of 1899, but do not accept the new provisions?
Such Powers would be forced to suffer the consequences: denounce the Conven-
tion, recall their members of the Permanent Court, etc. I do not believe that the
advocates of the proposition of the committee of examination would like to bring
about this regrettable result. :

His Excellency Baron Marschall von Bieberstein concurs in the words of
his Excellency Mr. MERrRey voN Karos-MERE.

The President declares that no one thinks of compelling the signatories of
the Convention of 1899 to withdraw from the Convention of 1907. He has
merely stated that one must always hope for a quasi-unanimity and a final agree-
ment, and that it was better not prematurely to prejudge that this object would
not be attained. This being so, and if no one calls for the incorporation, there
can be no difficulty.

His Excellency Mr. Martens believes that, even for the States that are in
favor of obligatory arbitration, it is impossible to assent even now to the incor-
poration of the Anglo-American project in the Convention of 1899. We must
wait until the close of the discussions. He reminds the members that Russia
voted for but few cases of the list on condition that a quasi-unanimity might
be secured.

The President states that no one insists upon the incorporation of the Anglo-
American project into the Convention of 1899 and that, in consequence, Articles
16 m and 16 # retain their usefulness.*

No other objection having been made, these articles are declared adopted.
[121] The PresipENT puts the Anglo-American project to a vote.

Voting for, 32: United States of America, Argentine Republic, Bolivia,
Brazil, Chile, China, Colombia, Cuba, Denmark, Dominican Republic, Ecuador,
Spain, France, Great Britain, Guatemala, Haiti, Mexico, Nicaragua, Norway,
Panama, Paraguay, the Netherlands, Peru, Persia, Portugal, Russia, Salvador,
Serbia, Siam, Sweden, Uruguay, Venezuela.

Voting against, 9: Germany, Austria-Hungary, Belgium, Bulgaria, Greece,
Montenegro, Roumania, Switzerland, Turkey.

Abstaining, 3: Italy, Japan, Luxemburg.?

The Commission then passes to the examination of Articles 39 and following
of the new Convention.®

ARTICLE 39

The Arbitration Convention is concluded for questions already existing or for ques-
tions which may arise eventually.
It may embrace any dispute or only disputes of a certain category.

His Excellency Mr. Domingo Gana: The delegation of Chile desires to
make the following declaration in the name of its Government’ with respect to
this article. Our delegation at the time of signing the Convention of 1899 for
the pacific settlement of international disputes did so with the reservation that

! Annex 72, . .
3 See the text of the project adopted by the Commission, vol. i, p. 537 [537].

* Annex 70.
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the adhesion of its Government as regar.ds Article 17 woul.d not include contro-
versies or questions prior to the celebrajuon of th.e Convention. "
The delegation of Chile believes it to be its duty to-day to'renlew, W(li
respect to the same provision, the reservation that it ’hgs previously rrfla he,
although it may not be strictly necessary in view of the similar character of the

provision. . . .
Articles 40 to 47 are adopted without discussion.

ArTICLE 40

Independently of'general or private treaties expressly stipulating recourse to arbi.tra-
tion as obligatory on the signatory Powers, these Powers reserve to themselves the right
of concluding either before the ratification of the present act or later, new agreements,
general or private, with a view to extending obligatory arbitration to all cases which they
may consider it possible to submit to it,

CHAPTER II.—THeE PERMANENT COURT OF ARBITRATION

ArTIcLE 41

With the object of facilitating an immediate recourse to arbitration for intex:national
differences which it has not been possible to settle by diplomacy, the signatory
[122] Powers undertake to organize a Permanent Court of Arbltfano'n, accessible at 'all
times and operating, unless otherwise stipulated by the parties, in accordance with

the rules of procedure inserted in the present Convention.

ARrTICLE 42

The Permanent Court shall be competent for all arbitration cases, unless the parties
agree to institute a special tribunal.

ARTICLE 43

The Permanent Court has its seat at The Hague.

An International Bureau serves as registry for the Court.

This Bureau is the channel for communications relative to the meetings of the Court,

It has the custody of the archives and conducts all the administrative business.

The signatory Powers undertake to communicate to the Bureau, as soon as possible,
a duly certified copy of any conditions of arbitration arrived at between them and of any
award concerning them delivered by a special tribunal.

They likewise undertake to communicate to the Bureau the laws, regulations, and
documents eventually showing the execution of the awards given by the Court.

. ArTICLE 44

Within the three months following its ratification of the present act, each signatory
Power shall select four persons at the most, of known competency in questions of inter-
national law, of the highest moral reputation, and disposed to accept the duties of arbitrators.

The persons thus selected shall be inscribed, as members of the Court, in a list which
shall be notified to all the signatory Powers by the Bureau.

Any alteration in the list of arbitrators is brought by the Bureau to the knowledge of
the signatory Powers, '

Two or more Powers may agree on the selection in common of one or more members.

The same person can be selected by different Powers.

The members of the Court are appointed for a term of six years. Their appoint-
ments can be renewed.

In case of t